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RULES 


OF  THE 


BOARD  OF  PARDONS 


1 .  The  regular  meetings  of  the  board  shall  be  held  on  the 
second  Monday  of  January,  April,  July,  and  October  of  each 
year. 

2.  Special  meetings  may  be  called  by  the  Governor  at  any 
time  when  the  exigencies  of  any  case  demand  it,  notice 
thereof  being  given  to  each  member  of  the  board. 

3.  No  application  for  the  remission  of  a  fine  or  forfeiture, 
or  for  a  commutation  of  sentence  or  pardon,  shall  be  con- 
sidered by  the  board  unless  presented  in  the  form  and 
manner  required  by  the  law  of  the  state,  "approved  Feb- 
ruary 20,  1875." 

4.  In  every  case  where  the  applicant  has  been  confined  in 
the  state  prison,  he  or  she  must  procure  a  written  certifi- 
cate of  his  or  her  conduct  during  such  confinement,  from 
the  warden  of  said  prison,  and  file  the  same  with  the  secre- 
tary of  this  board,  on  or  before  the  day  of  hearing. 

5.  All  oral  testimony  offered  upon  the  hearing  of  any  case 
must  be  presented  under  oath,  unless  otherwise  directed  by 
a  majority  of  the  board. 

6.  Action  by  the  board  upon  every  case  shall  be  in  private, 
anless  otherwise  ordered  by  the  consent  of  all  the  members 
present. 

7.  After  a  case  has  once  been  acted  upon,  and  the  relief 
asked  for  has  been  refused,  it  shall  not,  within  twelve  months 
thereafter,  be  again  taken  up  or  considered  upon  any  of  the 
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grounds  specified  in  the  application  under  consideration, 
except  by  the  consent  of  a  majority  of  the  members  of  the 
board;  nor  in  any  case  except  upon  new  and  regular  notice 
as  required  by  law  in  case  of  original  application. 

8.  In  voting  upon  any  application  the  roll  of  members 
shall  be  called  by  the  secretary  of  the  board,  in  the  follow- 
ing order : 

First.  The  Attorney-General. 

Second.  The  Junior  Associate  Justice  of  the  Supreme 
Court. 

Third.  The  Senior  Associate  Justice. 

Fourth.  The  Chief  Justice. 

Fifth.  The  Governor. 

Each  member,  when  his  name  is  called,  shall  declare  his 
vote  **for"  or  '*  against"  the  remission  of  the  fine  or  for- 
feiture, commutation  of  sentence,  pardon,  or  restoration  of 
citizenship. 

9.  No  document  relating  to  a  pending  application  for  par- 
don or  commutation  of  sentence,  or  to  a  prior  application 
which  has  been  denied,  shall  be  withdrawn  from  the  custody 
of  the  clerk  after  filing,  unless  by  consent  of  the  board. 

10.  Applications  for  pardon  or  commutation  of  sentence 
must  be  filed  with  the  clerk  at  least  two  days  before  the 
regular  meeting  of  the  board,  at  which  the  application  is  to 
be  considered. 


RULES 


OF 


THE  SUPREME  COURT 

OF  THE  STATE  OF  NEVADA. 


EULE  I. 

1.  Applicants  for  license  to  practice  as  attorneys  and 
counselors  will  be  examined  in  open  court  on  the  first  day 
of  the  term. 

2.  The  Supreme  Court,  upon  application  of  the  district 
judge  of  any  judicial  district,  will  appoint  a  committee  to 
examine  persons  applying  for  admission  to  practice  as  attor- 
neys and  counselors  at  law.  Such  committee  will  consist  of 
the  district  judge  and  at  least  two  attorneys  resident  of  the 
district. 

The  examination  by  the  committee  so  appointed  shall  be 
conducted  and  certified  according  to  the  following  rules: 

The  applicant  shall  be  examined  by  the  district  judge 
and  at  least  two  others  of  the  committee,  and  the  questions 
and  answers  must  be  reduced  to  writing. 

No  intimation  of  the  questions  to  be  asked  must  be  given 
to  the  applicant  by  any  member  of  the  committee  previous 
to  the  examination. 

The  examination  shall  embrace  the  following  subjects: 

1.  The  history  of  this  state  and  of  the  United  States; 

2.  The  constitutional  relations  of  the  state  and  federal 
governments; 

3.  The  jurisdiction  of  the  various  courts  of  this  State 
and  of  the  United  States; 
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4.  The  various  sources  of  our  municipal  law; 

5.  The  general  principles  of  the  common  law  relating  to 
property  and  personal  rights  and  obligations; 

6.  The  general  grounds  of  equity  jurisdiction  and  prin- 
ciples of  equity  jurisprudence; 

7.  Rules  and  principles  of  pleadings  and  evidence; 

8.  Practice  under  the  civil  and  criminal  codes  of  Nevada; 

9.  Remedies  in  hypothetical  cases; 

10.  The  course  and  duration  of  the  applicant's  studies. 

3.  The  examiners  will  not  be  expected  to  go  very  much  at 
large  into  the  details  of  these  subjects,  but  only  suflSciently 
so,  fairly  to  test  the  extent  of  the  applicant's  knowledge  and 
the  accuracy  of  his  understanding  of  those  subjects  and 
books  which  he  has  studied. 

4.  When  the  examination  is  completed  and  reduced  to 
writing,  the  examiners  will  return  it  to  this  court,  accom- 
panied by  their  certificate  showing  whether  or  not  the  appli- 
cant is  of  good  moral  character  and  has  attained  his  majority, 
and  is  a  bona  fide  resident  of  this  state;  such  certificate  shall 
also  contain  the  facts  that  the  applicant  was  examined  in  the 
presence  of  the  committee;  that  he  had  no  knowledge  or 
intimation  of  the  nature  of  any  of  the  questions  to  be  pro- 
pounded to  him  before  the  same  were  asked  by  the  commit- 
tee, and  that  the  answers  to  each  and  all  the  questions  were 
taken  down  as  given  by  the  applicant  without  reference  to 
any  books  or  other  outside  aid. 

5.  The  fee  for  license  must  in  all  cases  be  deposited  with 
the  clerk  of  the  court  before  the  application  is  made,  to  be 
returned  to  the  applicant  in  case  of  rejection. 

RULE  II. 

In  all  cases  where  an  appeal  has  been  perfected,  and  the 
statement  settled  (if  there  be  one)  thirty  days  before  the 
commencement  of  a  term,  the  transcript  of  the  record  shall 
be  filed  on  or  before  the  first  day  of  such  term. 

RULE  III. 

1,  If  the  transcript  of  the  record  be  not  filed  within  the 
time  prescribed  by  Rule  II.,  the  appeal  may  be  dismissed 
on  motion  during  the  first  week  of  the  term,  without  notice. 
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A  cause  so  dismissed  may  be  restored  during  the  same  term, 
upon  good  cause  shown,  on  notice  to  the  opposite  party; 
and  unless  so  restored  the  dismissal  shall  be  final,  and  a 
bar  to  any  other  appeal  from  the  same  order  or  judgment 
2.  On  such  motion,  there  shall  be  presented  the  certificate 
of  the  clerk  below,  under  the  seal  of  the  court,  certifying 
the  amount  or  character  of  the  judgment;  the  date  of  its 
rendition;  the  fact  and  date  of  the  filing  of  the  notice  of 
appeal,  together  with  the  fact  and  date  of  service  thereof  on 
the  adverse  party,  and  the  character  of  the  evidence  by 
which  said  service  appears;  the  fact  and  date  of  the  filing 
the  undertaking  on  appeal,  and  that  the  same  is  in  due  form; 
the  fact  and  time  of  the  settlement  of  the  statement,  if  there 
be  one;  and  also,  that  the  appellant  has  received  a  duly  cer- 
tified transcript,  or  that  he  has  not  requested  the  clerk  to 
certify  to  a  correct  transcript  of  the  record;  or,  if  he  has 
made  such  request,  that  he  has  not  paid  the  fees  therefor,  if 
the  same  have  been  demanded. 

RULE  IV. 

1.  All  transcripts  of  record  in  civil  cases  shall  be  printed 
on  unruled  white  writing  paper,  ten  inches  long  by  seven 
inches  wide,  with  a  margin,  on  the  outer  edge,  of  not  less 
than  two  inches  wide.  The  printed  page,  exclusive  of  any 
marginal  note  or  reference,  shall  be  seven  inches  long  and 
three  and  one  half  inches  wide.  The  folios,  embracing  ten 
lines  each,  shall  be  numbered  from  the  commencement  to 
the  end,  and  the  numbering  of  the  folio  shall  be  printed  on 
the  left  margin  of  the  page.  Small  pica  solid  is  the  smallest 
letter,  and  most  compact  mode  of  composition,  allowed. 

2.  Transcripts  in  criminal  cases  may  be  printed  in  like 
manner  as  prescribed  for  civil  cases;  or,  if  not  printed,  shall 
be  written  on  one  side  only  of  transcript  paper,  sixteen 
inches  long  by  ten  and  one  half  inches  in  width,  with  a 
margin  of  not  less  than  one.  and  one  half  inches  wide,  fast- 
ened or  bound  together  on  the  left  sides  of  the  pages  by 
ribbon  or  tape,  so  that  the  same  may  be  secured,  and  every 
part  conveniently  read.  The  transcript,  if  written,  shall  be 
in  a  fair,  legible  hand,  and  each  paper  or  order  shall  be 
separately  inserted. 

3.  The  pleadings,  proceedings,  and  statement  shall   be 
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chronologically  arranged  in  the  transcript,  and  each  tran- 
script shall  be  prefaced  with  an  alphabetical  index,  specify- 
ing the  folio  of  each  separate  paper,  order,  or  proceeding, 
and  of  the  testimony  of  each  witness;  and  the  transcript 
shall  have  at  least  one  blank  fly-sheet  cover. 

4.  No  record  which  fails  to  conform  to  these  rules  shall 
be  received  or  filed  by  the  clerk  of  the  court. 

BULE  V. 

The  written  transcript  in  civil  causes,  together  with  suffi- 
cient funds  to  pay  for  the  printing  of  the  same,  may  be 
transmitted  to  the  clerk  of  this  court.  The  clerk,  upon  the 
receipt  thereof,  shall  file  the  same  and  cause  the  transcript 
to  be  printed,  and  to  a  printed  copy  shall  annex  his  certifi- 
cate that  the  said  printed  transcript  is  a  full  and  correct 
copy  of  the  transcript  furnished  to  him  by  the  party;  and 
said  certificate  shall  be  prima  facie  evidence  that  the  same 
is  correct.  The  said  printed  copy  so  certified  shall  also  be 
filed,  and  constitute  the  record  of  the  cause  in  this  court, 
subject  to  be  corrected  by  reference  to  the  written  transcript 
on  file. 

BULE  VI. 

The  expense  of  printing  transcripts  on  appeal  in  civil 
causes  and  pleadings,  affidavits,  briefs,  or  other  papers  con- 
stituting the  record  in  original  proceedings  upon  which  the 
case  is  heard  in  this  court,  required  by  these  rules  to  be 
printed,  shall  be  allowed  as  costs,  and  taxed  in  bills  of  costs 
in  the  usual  mode. 

BULE  VII. 

For  the  purpose  of  correcting  any  error  or  defect  in  the 
transcript  from  the  court  below,  either  party  may  suggest 
the  same,  in  writing,  to  this  court,  and  upon  good  cause 
shown,  obtain  an  order  that  the  proper  clerk  certify  to  the 
whole  or  part  of  the  record,  as  may  be  required,  or  may 
produce  the  same  duly  certified,  without  such  order.  If 
the  attorney  of  the  adverse  party  be  absent,  or  the  fact  of 
the  alleged  error  or  defect  be  disputed,  the  suggestion,  ex- 
cept when  a  certified  copy  is  produced  at  the  time,  must  be 
accompanied  by  an  affidavit  showing  the  existence  of  the 
error  or  defect  alleged. 
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rule  vni. 

Exceptions  or  objections  to  the  transcript,  statement,  the 
undertaking  on  appeal,  notice  of  appeal,  or  to  its  service  or 
proof  of  service,  or  any  technical  exception  or'  objection  to 
the  record  affecting  the  right  of  the  appellant  to  be  heard 
on  the  points  of  error  assigned,  which  might  be  cured  on 
suggestion  of  diminution  of  the  record,  must  be  taken  at 
the  first  term  after  the  transcript  is  filed,  and  must  be  noted 
iu  the  written  or  the  printed  points  of  the  respondent,  and 
filed  at  least  one  day  before  the  argument,  or  they  will  not' 
be  regarded. 

rule  IX. 

Upon  the  death  or  other  disability  of  a  party  pending  an 
appeal,  his  representative  shall  be  substituted  in  the  suit 
by  suggestion  in  writing  to  the  court  on  the  part  of  such 
representative,  or  any  party  on  the  record.  Upon  the  entry 
of  sucii  suggestion,  an  order  of  substitution  shall  be  made 
and  the  cause  shall  proceed  as  in  other  cases. 

RULE  X. 

1.  The  calendar  of  each  term  shall  consist  only  of  those 
causes  in  which  the  transcript  shall  have  been  filed  on  or 
before  the  first  day  of  the  term,  unless  by  written  consent 
of  the  parties;  provided,  that  all  civil  cases  in  which  the 
appeal  is  perfected,  and  the  statement  settled,  as  provided 
in  Bule  II,  and  the  transcript  is  not  filed  before  the  first 
day  of  the  term,  may  be  placed  on  the  calendar,  on  motion 
of  the  responded)  t,  upon  the  filing  of  the  transcript. 

2.  TVhen  the  transcript  in  a  criminal  cause  is  filed,  after 
the  calendar  is  made  up,  the  cause  may  be  placed  thereon 
at  any  time  on  motion  of  the  defendant. 

3.  Causes  shall  be  placed  on  the  calendar  in  the  order  in 
which  the  transcripts  are  filed  with  the  clerk. 

RULE  XI. 

1.  At  least  six  days  before  the  argument,  the  appellant 
shall  furnish  to  the  respondent  a  printed  copy  of  his  points 
and  authorities,  and  within  two  days  thereafter  the  respond- 
ent shall  furnish  to  the  appellant  a  written  or  printed  copy 
of  his  points  and  authorities. 
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2.  On  or  before  the  calling  of  the  caase  for  argument 
each  party  shall  file  with  the  clerk  his  printed  points  and 
authorities,  together  with  a  brief  statement  of  such  of  the 
facts  as  are  necessary  to  explain  the  points,  made. 

3.  The  oral  argument  may,  in  the  discretion  of  the  court, 
be  limited  to  the  printed  points  and  authorities  filed,  and  a 
failure  by  either  party  to  file  points  and  authorities  under 
the  provisions  of  this  rule,  shall  be  deemed  a  waiver  by 
such  party  of  the  right  to  orally  argue  the  cause. 

4.  No  more  than  two  counsel  on  a  side  will  be  heard  upon 
the  oral  argument,  except  by  special  permission  of  the 
court,  but  each  defendant  who  has  appeared  separately  in 
the  court  below,  may  be  heard  through  his  own  counsel. 

5.  At  the  argument,  the  court  may  order  printed  briefs 
to  be  filed  by  counsel  for  the  respective  parties  within  such 
time  as  may  then  be  fixed. 

6.  In  criminal  cases  it  is  left  optional  with  counsel  either 
to  file  written  or  printed  points  and  authorities  or  briefs. 

EULE  xn. 

In  all  cases  where  a  paper  or  document  is  required  by 
these  rules  to  be  printed,  it  shall  be  printed  upon  similar 
paper,  and  in  the  same  style  and  form  (except  the  number- 
ing of  the  folios  in  the  margin),  as  is  prescribed  for  the 
printing  of  transcripts. 

BULE  xm. 

Besides  the  original,  there  shall  be  filed  ten  copies  of  the 
transcript,  briefs  and  points  and  authorities,  which  copies 
shall  be  distributed  by  the  clerk. 

BULE  XIV. 

All  opinions  delivered  by  the  court,  after  having  been 
finally  corrected,  shall  be  recorded  by  the  clerk. 

BULE  XV. 

All  motions  for  a  rehearing  shall  be  upon  petition  in 
writing,  and  presented  within  ten  days  after  the  final  judg- 
ment is  rendered,  or  order  made  by  the  court,  and  publica- 
tion of  its  opinion  and  decision,  and  no  argument  will  be 
heard  thereon.    No  remittitur  or  mandate  to  the  court  be- 
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low  shall  be  issued  until  the  expiration  of  the  ten  days 
herein  provided,  and  decisions  upon  the  petition,  except  on 
special  order. 

RULE  XVI. 

Where  a  judgment  is  reversed  or  modified,  a  certified 
copy  of  the  opinion  in  the  case  shall  be  transmitted,  with 
the  remittitur,  to  the  court,  below. 

RULE  xvn. 

No  paper  shall  be  taken  from  the  court  room  or  clerk's 
oflSce,  except  by  order  of  the  court,  or  of  one  of  the  jus- 
tices. No  order  will  be  made  for  leave  to  withdraw  a  tran- 
script for  examination,  except  upon  written  consent  to  be 
filed  with  the  clerk. 

RULE  xvin. 

No  writ  of  error  or  certiorari  shall  be  issued,  except  upon 
order  of  the  court,  upon  petition,  showing  a  proper  cause  for 
issuing  the  same. 

RULE  XIX. 

Where  a  writ  of  error  is  issued,  upon  filing  the  same  and 
a  sufficient  bond  or  undertaking  with  the  clerk  of  the  court 
below,  and  upon  giving  notice  thereof  to  the  opposite  party 
or  his  attorney,  and  to  the  sherijQF,  it  shall  operate  as  a 
supersedeas.  The  bond  or  undertaking  shall  be  substan- 
tially the  same  as  required  in  cases  on  appeal. 

RULE  XX. 

The  writ  of  error  shall  be  returnable  within  thirty  days, 
unless  otherwise  specially  directed. 

RULE  XXI. 

The  rules  and  practice  of  this  court  respecting  appeals 
shall  apply,  so  far  as  the  same  may  be  applicable,  to  pro- 
ceedings upon  a  writ  of  error. 

RULE  xxn. 

The  writ  shall  not  be  allowed  after  the  lapse  of  one  year 
from  the  date  of  the  judgment,  order,  or  decree  which  is 
sought  to  be  reviewed,  except  under  special  circumstances. 


20  Rules  op  the  Supreme  Court. 

RULE  xxni. 

Appeals  from  orders  granting  or  denying  a  change  of 
venue,  or  any  other  interlocutory  order  made  before  trial, 
will  be  heard  at  any  regular  or  adjourned  term,  upon  three 
days'  notice  being  given  by  either  appellant  or  respondent, 
when  the  parties  live  within  twenty  miles  of  Carson.  When 
the  party  served  resides  more  than  twenty  miles  from  Car- 
son, an  additional  day's  notice  will  be  required  for  each 
fifty  miles,  or  fraction  of  fifty  miles,  from  Carson, 

RULE  xxrv. 

In  all  cases  where  notice  of  a  motion  is  necessary,  unless, 
for  good  cause  shown,  the  time  is  shortened  by  an  order  of 
one  of  the  justices,  the  notice  shall  be  five  days. 


PROCEEDINGS  OF  THE  COURT 


HAD  FPON  THE 


DEATH  OF  1  M.  HILLHOUSE,  ESQ. 


Tuesday,  January  4,  A.  D.  188L 
Present:  Leonard,  C.  J.,  Hawley,  J.,  Belknap,  J. 

George  W.  Merrill,  Esq.,  presented  the  following  resolu* 
tions,  adopted  by  the  Bar  of  Eureka  County: 

Wliei^eas:  By  a  dispensation  of  Divine  Providence,  our 
late  brother  and  associate,  the  Hon.  A.  M.  Hillhouse,  has 
been  suddenly  removed  from  our  midst  by  the  inexorable 
hand  of  death,  and  at  the  time  of  his  decease  was  a  highly 
respected  and  honored  member  of  the  bar,  therefore  be  it 

Resolved:  That  in  the  death  of  Hon.  A.  M.  Hillhouse,  the 
legal  profession  of  Nevada  has  lost  one  of  its  ablest  and 
most  learned  members;  one  who,  during  a  successful  career 
upon  the  Pacific  coast,  has  always  been  distinguished  for 
his  intellectual  worth,  unswerving  integrity,  upright  deport- 
ment, and  uniform  kindness  and  courtesy  in  all  his  inter- 
course with  the  world. 

Resolved:  That  we  deplore  deeply  his  loss,  and  shall  ever 
cherish  his  memory  as  a  true  friend  and  brother,  to  whom 
we  were  attached  by  the  strongest  ties  of  friendship  and 
respect. 

A.  0.  Ellis,  Esq.,  on  behalf  of  the  bar  of  the  supreme 
court,  presented  the  following  resolutions,  and  moved  their 
adoption : 

Resolved:  That  the  members  of  this  bar  have  learned  with 
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sentimeDts  of  deep  regret  of  the  death  of  the  late  Hon. 
A.  M.  Hillhoase,  and  that  we  tenderly  cherish  and  com- 
memorate his  genins  and  his  manlj  virtnes. 

Besolttd:  That  by  this  dispensation  of  Providence  human- 
ity has  lost  a  faithfol  and  charitable  friend;  the  legal  pro- 
fession,  an  honorable  and  distinguished  man  of  genius  and 
learning;  and  that  his  family  and  friends  have  suffered  an 
irreparable  loss. 

Resolved:  That  we  heartily  indorse  the  resolutions  of  the 
Eureka  Bar,  to-day  presented  to  this  Hon.  Court,  touching 
our  late  brother,  and  ask  your  Honors  to  cause  them  to  be 
spread  upon  the  minutes  of  this  court,  together  with  these 
resolutions,  and  that  a  copy  thereof  be  transmitted,  under 
the  seal  of  this  court,  to  the  family  of  the  deceased. 

T.  TV.  Healy,  Esq.,  addressed  the  court  as  follows: 

May  it  please  the  court:  It  is  with  more  than  the  ordinary 
feelings  of  sorrow,  incident  to  such  mournful  occasion,  that 
I  now  rise  to  pay  my  feeble  tribute  to  the  memory  of  de- 
parted worth.  When  one  full  of  years  and  full  of  honors 
passes  away,  however  deep  may  be  our  regret,  we  can  still 
find  consolation  in  the  thought  that  in  obedience  to  the 
natural  law  the  limit  of  human  life  was  reached;  and  we 
yield  with  resignation  to  the  inevitable,  because  though 
long  delayed,  the  sad  event  was  to  have  been  reasonably 
expected.  But  when  one  is  struck  down  in  the  full  vigor  of 
youth  and  strength,  in  the  full  possession  of  every  mental 
and  physical  qualification,  ere  the  prime  of  manhood  has 
been  reached,  torn  from  us  rudely  as  the  lightning  rends 
the  oak,  we  can  not  bow  in  meek  submission  to  the  mighty 
mandate  of  death ;'  for  the  thought  is  ever  uppermost :  this 
taking  off  should  not  have  been.  We  can  not  realize  that 
"  the  sun  has  gone  down  while  it  is  yet  day."  It  seems  too 
much  like  a  great  tragedy  in  which  nature  was  the  chief 
actor. 

.  Although  our  departed  brother,Adelbert  Milton  Hillhouse, 
has  **  gone  to  that  bourne  from  whence  no  traveler  returns," 
yet  his  memory  shall  long  be  cherished,  and  his  bright  ex- 
ample be  a  subject  for  emulation  through  the  coming  years. 
There  is  no  need  in  this  instance  to  invoke  the  ancient  and 
honored  maxim:  ^^ Nil  nisi  moHuua  bonum;'  for  the  most 
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truthful  portrayal  of  bis  nature  and  character,  would,  to 
those  who  did  not  know  him,  seem  the  glowing  language  of 
eulogy. 

It  is  hardly  necessary  to  state  to  this  august  tribunal  be- 
fore which  his  legal  lore  has  so  often  been  displayed,  or  to 
this  assembled  bar  with  which  he  has  so  often  coped  in 
forensic  encounters,  that  his  reputation  as  a  lawyer  was,  in 
this  state,  second  to  none.  His  mind  was  at  once  clear  and 
vigorous,  analytical  and  logical.  He  possessed  an  intel- 
lectual grasp  which  could  hold  captive  the  greatest  legal 
j)rinciples,  and  could  with  equal  facility  reduce  the  simple 
elements  to  the  complex,  or  the  complex  to  the  simple. 
Although  industrious,  he  was  no  mere  case  lawyer;  but  al- 
ways sought  decisions  on  principles,  and  always  endeavored 
to  perform  his  share  in  elevating  law  to  the  dignity  of  an 
exact  science. 

I  Lad  the  good  fortune  to  have  been  associated  with  him 
in  some  cases,  and  know  that  he  had  burned  his  '^midnight 
oil "  in  ample  preparation.  Possessed  of  a  great  love  of  the 
good  and  the  beautiful,  he  loved  poetry  and  oratory,  and 
especially  delighted  in  the  legal  orations  of  Cunvin,  Erskine, 
Plunkett,  Webster,  Wirt,  and  Pinckney,  who  were  always 
his  ideals  of  great  advocates.  He  often  deeply  regretted 
that  his  early  opportunities  prevented  him  from  acquiring 
an  extended  kno^vledge  of  the  classics;  and  this  regret  was 
often  expressed,  for  his  great  nature  scorned  to  decry  the 
culture  lie  did  not  possess,  or  the  attainments  he  could  not 
emulate. 

With  a  reputation  co-e:^tensive  with  the  Pacific  slope,  he 
still  retained  that  ever  true  and  ever  constant  concomitant 
of  greatness — the  modesty  of  genius. 

His  nature  was  grand  and  noble,  and  his  great  heart  em- 
braced humanity.  He  dearly  loved  his  family  and  friends. 
With  the  modesty  of  a  maiden  he  possessed  the  valor  of  a 
hero.  Magnanimous  as  he  was  brave,  he  shunned  quarrels 
where  another  of  smaller  nature  would  have  pressed  them, 
in  the  vain  endeavor  to  escape  an  impugnment  of  his  cour- 
tige.  With  a  refined  nature,  liberal  and  enlightened  ideas, 
he  was  always  ready  to  excuse  the  shortcomings  of  human- 
ity.   Like  a  worthy  citizen  of  a  republic,  he  was  a  true 
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gentleman — natural — totally  free  from  art  in  address  and 
manner,  and  easy  of  access  to  all.  No  lawyer,  no  matter 
how  limited  bis  reputation,  learning,  or  talents,  ever  felt 
dwarfed  in  his  presence;  nor  did  any  worthy  human  being, 
no  matter  how  humble  his  station  in  life,  ever  meet  with  a 
rebuff  at  his  hands. 

Is  it  any  wonder,  while  such  a  high  character  was  ad- 
mired and  respected,  that  the  possessor  of  it  should  be 
loved  ! 

Is  it  any  wonder  that  one  of  the  great  political  parties 
should  have  chosen  him  for  its  leader  in  this  state,  and  by 
its  recorded  expression,  declared  him  WQrthy  of  a  seat  in 
the  senate  of  the  United  States  ! 

Is  it  any  Avonder  that  man}'  even  outside  of  that  great 
party,  earnestly  hoped  that  he  might  have,  at  no  distant  day, 
occupied  that  high  place  in  the  councils  of  the  republic! 

The  true  chivalry  of  his  character  is  proved  by  the  noble 
tribute  to  his  wife,  penned  by  his  own  hand,  while  in  the 
full  vigor  of  health,  in  most  solemn  of  legal  instruments — 
his  last  will  and  testament — wherein,  in  touching  and  simple 
eloquence,  he  bequeathed  to  her  sole  care  his  children  and 
his  property;  for  to  her,  it  reads,  "I  owe  all  that  I  am,  all 
that  I  have,  and  all  that  I  expect  to  be." 

What  a  grateful  acknowledgment  amidst  the  glamour  of 
ambitious  dreams  of  professional  and  political  preferment! 
With  such  development  of  excellence  at  forty  years,  what 
might  not  have  been  expected  at  maturer  age! 

Each  one  within  the  sound  of  my  voice  is  less  happy  to- 
day, because  of  the  absence  of  our  departed  brother.  These 
Avails  that  have  so  often  echoed  his  words  seem  sad  and 
somber. 

No  more  shall  we  behold  his  manly  form,  his  noble  face, 
his  kindly  beaming  eye,  his  genial  smile,  nor  feel  our  hands 
again  within  his  friendly  grasp.  He  has  gone  from  us,  and 
^*  the  places  that  have  known  him  shall  know  him  no  more!" 
Our  brother  was  and  is  not! 

Who  shall  write  his  epitaph? 

Were  it  not  presumption  on  my  part,  I  would  essay  the 
task.  And  as  all  the  qualities  of  his  mind  were  in  subor- 
dination to  his  feelings,  I  would  propose  this  fitting  though 


Proceedings  on  the  Death  of  A.  M.  Hillhouse.     25 

inadequate  expression  of  the  sentiment :  "Here  lies  one  whose 
intellect  loas  never  cultivated  at  the  expense  of  his  heart. ^^ 

And  though  he  is  now  laid  down  to  his  long  rest,  though 
Lis  eyes  are  closed  and  his  voice  is  hushed  in  death,  yet  we 
will  cherish  his  memory,  and  preserve  the  legacy  he  has 
left  us — his  example — so  that  we  may  be  loved  while  living, 
and  wheii  dead,  be  remembered  with  affection  and  regard. 

I  second  the  motion  for  the  adoption  of  the  resolutions. 

The  response  of  the  court  was  delivered  by  Leonard,  0. 
J.,  as  follows: 

The  death. of  Mr.  Hillhouse,  in  whose  honor  and  memory 
these  resolutions  and  remarks  have  been  presented,  is  re- 
garded by  the  members  of  this  court,  as  well  as  by  the  bar 
of  the  state,  and  especially  of  Eureka  County,  where  he 
lived  and  was  best  known,  as  an  event  over  which  the  legal 
fraternity  and  the  state  at  large  have  great  reason  to  mourn. 
Death  is  so  common  among  all  classes  and  conditions  of 
men,  that  it  ought  not  to  be  a  surprise  at  any  time;  but  it 
is  so,  and  so  it  will  be.  In  hovel  and  palace,  it  is  every- 
where and  at  all  times  an  unwelcome  visitor,  and  it  is 
anomalous  if  the  message  that  conveys  the  sad  intelligence 
does  not  startle  and  sadden  some  heart.  When  the  news 
came  that  our  deceased  brother,  in  the  prime  of  robust 
manhood,  in  the  midst  of  success  well  earned,  and  honors 
fairly  achieved,  surrounded  by  a  devoted  family  and  faith- 
ful friends,  had  been  stricken  with  a  disease  which  it  was  be- 
lieved would  prove  fatal,  the  hearts  of  the  people  were  filled 
with  grief;  but  when  the  message  was  conveyed  that,  with 
him,  this  life  had  yielded  to  the  inevitable,  the  fact  was  re- 
ceived as  a  public  calamity,  and  many  a  friend  suffered  as 
is  possible  only  in  the  presence  of  a  personal  bereavement. 

The  members  of  this  bench  had  long  known  Mr.  Hill- 
house, and  knowledge  of  his  ability  and  habits  as  a  lawyer, 
and  his  character  as  a  man,  enables  us  to  respond  most 
earnestly  to  the  generous  and  truthful  sentiments  of  the  bar 
and  the  public  as  expressed  upon  this  occasion. 

Ho  was  frequently  in  attendance  here,  and  never  failed 
to  assist  the  court  by  his  learning,  or  to  endear  himself  more 
and  more  to  each  niember  by  courtesy  of  manner,  which 
marked  him  as  a  man  both  generous  and  cultivated. 
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He  was  an  excellent  example  of  the  possibilities,  or,  rather, 
the  probabilities,  of  an  earnest,  honest,  studious  life. 

His  years  were  few;  but  he  lived  long,  because  he  ac- 
complished much. 

His  memory  will  be  cherished  by  all;  but  by  the  brethren 
of  the  bar  especially,  as  one  who  always  honored  the  pro- 
fession by  his  conduct  and  ability  as  a  lawyer,  and  his  in- 
tegrity as  a  man. 

As  a  mark  of  respect  to  the  memory  of  our  deceased 
brother,  it  is  ordered  that  these  proceedings  be  entered  of 
record  here,  and  be  published  with  the  reports;  and  that 
the  court  shall  now  adjourn. 
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[No.  1002.] 

THE  STATE  OF  NEVADA,  Eespondent,  v.  AH  SAM, 

Appellant. 

Opium  Act— Constitutionality  of.— The  "Opium  Act"  (Stat.  1879,  121) 

embraces  but  one  subject,  and  its  title  is  not  too  restrictive  to  cover  the 

provisions  of  section  6. 
Idem — Title  of  Act — How  Construed. — The  constitutional  provision,  that 

each  law   shall  embrace  but  one   subject,  which  shall  be  briejfly  ex- 
.  pressed  in  the  title,  is  mandatory,  but  should  be  liberally  construed. 
Resort — Meaning   of. — The  word  "resort,"  as  used  in  the  opium  act, 

means  to  go  once,  or  more,  to  a  place  kept  for  opium-smoking. 
PiiACE  OF  Resort. — A  room  where  all  the  apparatus  for  opium- smoking  is 

found,  and  a  number  of  persons,  white  men  and  Chinamen,  are  present, 

is  a  place  of  resort  within  the  meaning  of  those  words,  as  used  in  the 

statute. 

Appeal  from  the  District  Court  of  the  Fourth  Judicial 
District,  Humboldt  County. 

The  facts  appear  in  the  opinion. 

L.  J.  Maddux  and  S.  Grass,  for  Appellant : 

I.  The  constitutional  provision  which  declares  that  every 
law  shall  embrace  but  one  subject  and  matter  properly  con- 
nected therewith,  which  subject  shall  be  briefly  expressed 
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ill  the  title,  is  mandatory.  (Cooley's  Con.  Lim.,  74,  78,  148, 
160;  People  v.  Latorence,  36  Barb.  177;  Stale  v.  Silver,  9 
Nev.  227.) 

II.  An  act  containing  subjects  not  expressed  in  its  title  is 
unconstitutional  and  void.  {Prothro  v.  Orr,  12  Ga.  36; 
Robinson  v.  Bank  of  Darien,  18  Id.  65;  People  v.  Cleean,  32 
111.  65;  Foley  v.  /Sto/6,  9  Ind.  363;  Igoe  v.  /Sto^,  14  Id.  239; 
Fishkill  V.  jP.  a??rf  P.  5oorf  (7o.,  22  Barb.  634;  People  v.  Com- 
missioners, 53  Id.  70;  Cooley's  Con.  Lim.,  cb.  6,  148,  et  seq.; 

I  Kent's  Com.  461.) 

III.  If  a  provision  of  a  statute  is  unconstitutional,  it  can 
bo  stricken  out,  if  it  does  not  modify  or  restrict  the  effect 
of  the  other  provisions.  {Robinson  v.  Bidwell,  22  Cal.  379; 
Mills  V.  Sargent,  36  Id.  379;  In  re  Jas.  Be  Vaucene,  31  How. 
Pr.  289;  Nelson  v.  People,  33  111.  390.) 

IV.  The  act  embraces  two  or  more  subjects,  viz. :  1.  The 
regulation  and  disposal  of  opium.  .  2.  The  prohibition  of 
the  keeping  of  places  of  resort  for  the  purpose  of  smoking 
opium,  or  otherwise  using  that  drug.  3.  Makes  it  a  crim- 
inal offense  for  any  one  to  resort  to  any  house  kept  for  the 
purposes  forbidden  by  the  act,  for  the  purpose  of  smoking 
opium,  or  indulging  in  the  use  of  opium,  or  any  prepara- 
tion containing  opium.  (Cooley's  Con.  Lim.,  ch.  6,  155; 
State  Y,  Silver,  9  Nev.  227;   Winona  R.  R.  Co.  v.  Waldron, 

II  Minn.  515;  Deegan  v.  Morrow,  31  N.  J.  L.  136;  1  Kent's 
Com.  461.) 

M.  A.  Murphj,  Attorney-General,  for  Bespondent: 

I.  The  law  embraces  but  one  subject  and  matter  properly 
connected  therewith.  The  subject  is  to  prevent  the  sale 
and  use  of  opium;  the  manner  in  which  it  is  to  be  pre- 
vented, or  the  punishment  inflicted  for  a  violation  of  the 
law,  need  not  be  expressed  in  the  title.  {San  Antonio  v. 
Lane,  32  Tex.  405;  People  y\  Lavrrence,  41  N.  T.  137;  Ot- 
tawa  V.  People,  48  111.  233;  Brewster  v.  City  of  Syracuse,  19 
N.  T.  116;  Sun  Mat.  Ins.  Co.  v.  Mayor  et  al.,  8  Id.  241; 
Tattle  V.  Strout,  7  Minn.  468.) 

II.  The  degree  of  particularity  with  which  the  title  of  an 
act  is  to  express  its  subject,  is  not  deflned  in  the  constitu- 
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tion,  and  rests  in  the  discretion  of  the  legislature.  (Brew- 
der  V.  City  of  Syracuae^  supra;  Neuendorjfw  Duryea,  69  N. 
T.  667;  People  v.  Briggs,  50  Id.  653.) 

III.  If  the  title  does  not  mislead  or  effect  a  surprise,  it 
"will  be  good,  (People  v.  McCallum^  1  Neb.  182;  Comnion- 
tveaUh  v.  Green,  58  Penn.  226;  State  v.  Judge  of  Davis  Co., 
2  Iowa,  280.)  An  act  to  suppress  murder,  lynching,  and 
assault  and  batteries,  deals  but  Avitli  one  subject.  {Guntei' 
V.  Dale  Co.,  44  Ala.  639;  Farley  v.  Dmoe,  45  Ala.  324;  lb 
parte  Upsliaw,  Id.  234;  Bridgeford  v.  Hall,  18  La.  Ann.  211.) 

IV.  The  general  purpose  of  the  constitutional  provision 
is  accomplished  when  a  law  has  but  one  general  object, 
which  is  fairly  indicated  by  its  title.  (Cooley's  Con.  Lim., 
sec.  144;  Humboldt  v.  Com'rs  Churchill  Co.,  6  Nev.  30;  People 
V.  Mahaney,  13  Mich.  495;  Morford  v.  Ungar,  8  Iowa,  82; 
Bright  v.  McCullough,  27  Ind.  223;  Mayor  v.  State,  30  Md. 
112;  Davis  v.  Stale,  7  Id.  159;  Keller  v.  State,  11  Id.  531; 
Parkinson  v.  State,  14  Id.  184;  State  v.  Toivn  of  Union,  33 
N.  J.  361;  Sun  Im.  Co.  v.  Mayor,  8  N.  Y.  252;  W kiting  v. 
Mt.  Pleasant,  11  Iowa,  482;  BaUle  v.  Howard,  13  Tex.  346; 
State  V.  Davis,  14  Nev.  439.) 

By  the  Court,  Beatty,  C.  J . : 

The  appellant  was  convicted  of  violating  section  6  of 
''  An  act  amendatory  and  supplemental  of  an  act  to  regulate 
the  sale  or  disposal  of  opium  and  to  prohibit  the  keeping 
of  places  of  resort  for  smoking  or  otherwise  using  that 
drug,"  etc.     (Stats.  1879,  121.) 

The  following  is  the  material  portion  of  said  section: 
**  Section  6.  It  shall  not  be  lawful  for  any  person  to  re- 
sort to  any  house,  room,  or  apartment,  or  other  place  kept 
for  any  of  the  purposes  forbidden  by  this  act,  for  the  pur- 
pose of  indulging  in  the  use  of  opium  or  any  preparation 
containing  opium,  by  smoking  or  otherwise." 

We  are  asked  to  reverse  the  judgment  of  the  district 
court,  on  the  ground  that  it  was  error  to  overrule  the  de- 
fendant's demurrer  to  the  indictment^  whereby  it  was 
objected:  1.  That  the  whole  of  said  act  is  unconstitutional 
and  void,  for  the  reason  that  it  embraces  more  than  one 
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subject;  and,  2.  That  even  if  the  whole  act  is  not  void,  for 
the  reason  stated,  section  6  thereof,  at  least,  raust  fall,  be- 
cause its  provisions  are  not  within  the  terms  of  the  title. 

The  clause  of  our  constitution  upon  which  these  objec- 
tions are  founded  reads  as  follows:  **  Each  law  enacted  by 
the  legislature  shall  embrace  but  one  subject,  and  matter 
properly  connected  therewith,  which  subject  shall  be  briefly 
expressed  in  the  title."  (Art.  4,  sec.  17.)  Provisions 
similar  to  these  in  the  constitutions  of  the  other  states  have 
generally  been  held  to  be  mandatory  (Cooley's  Con.  Lim. 
150),  and  such  is  the  view  of  this  court.  {State  v.  Silve»\  9 
Nev.  227.) 

The  appellant  is  correct,  therefore,  in  assuming  that  any 
act  passed  in  disregard  of  the  letter  and  spirit  of  these  pro- 
visions is  pro  tanto  void.  If  two  incongruous  subjects  are 
embraced  in  the  same  act,  the  whole  act  is  void,  and  even 
when  but  one  subject  is  embraced  in  an  act,  yet  if  its  title 
has  been  unnecessarily  made  so  restrictive  as  not  to  cover 
the  whole  subject,  such  parts  of  the  act  as  are  not  included 
by  the  title  must  fail. 

Does  the  act  under  which  the  appellant  was  convicted 
embrace  more  than  one  subject,  or  is  its  title  too  restrictive 
to  cover  the  provisions  of  section  6  ? 

Clearly  it  does  not  embrace  more  than  one  subject,  and  if 
its  title  had  been,  "An  act  for  the  suppression  of  opium 
dens,"  we  think  no  one  would  have  been  found  to  question  its 
constitutionality.  The  following  is  an  epitome  of  its  different 
provisions:  It  prohibits  the  sale  of  opium,  except  when 
prescribed  by  licensed  physicians,  and  in  that  case  allows 
only  druggists  and  apothecaries  to  sell  it;  prohibits  the 
keeping  of  places  of  resort  for  smoking;  prohibits  the  leas- 
ing of  houses  for  such  purposes;  subjects  the  interest  of 
the  owner  or  lessor  of  premises  leased  with  knowledge  that 
thev  are  intended  to  be  used  for  opium  smoking  to  a  lien 
for  any  fine  or  costs  recovered  against  the  occupant,  and, 
finally,  by  section  6,  prohibits  all  persons  from  resorting  to 
places  kept  for  the  forbidden  purpose. 

From  this  statement  it  is  apparent  that  the  legislature,  in 
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passing  the  act  in  question,  bad  but  one  object  in  view, 
viz.:  the  suppression  of  the  places  commonly  known  as 
opium  dens,  and  nothing  is  contained  in  the  law  that  is  not 
clearly  conducive  to  that  end.  The  sale  of  opium  is  re- 
stricted, as  far  as  it  can  be  consistent  with  its  proper  use  as 
a  remedial  agent,  in  order  to  prevent  its  improper  use  as  a 
means  of  intoxication,  and  such  restriction  of  its  sale  has 
an  obvious  tendency  to  break  up  the  establishments  at 
which  the  law  is  aimed.  Of  the  same  tendency  are  the  pro- 
visions of  section  6,  the  effect  of  which  is  to  drive  away  the 
patrons  and  diminish  the  profits  of  such  establishments. 
The  other  provisions  of  the  act  are  even  more  directly 
adapted  to  the  end  in  view.  There  is  nothing,  therefore,  in 
the  body  of  the  law  to  sustain  the  first  objection  above 
stated.  The  second  objection,  however,  which  relates  to 
the  title  of  the  act,  has  a  much  greater  show  of  reason  to 
support  it. 

This  does  not  profess  in  explicit  terms  to  aim  at  the  sup- 
pression of  opium  dens  by  every  legitimate  means,  but 
merely  to  prohibit  the  keeping  of  such  places,  and,  upon 
strict  rules  of  interpretation,  it  would  be  difficult  to  main- 
tain that  the  latter  expression  is  as  broad  as  the  former,  or 
that  it  will  cover  anything  besides  provisions  for  punishing 
the  keepers  of  the  interdicted  resorts.  But  in  dealing  with 
this  paiiiicular  objection  to  parts  of  statutes,  which,  as  a 
whole,  embrace  but  one  subject  of  legislation,  the  courts 
of  the  different  states  have  adopted  an  exceedingly  liberal 
rule  of  construction  in  favor  of  their  validity.  The  decis- 
ions on  the  point  are  very  numerous,  but  it  would  be  un- 
necessary and  unprofitable  to  attempt  a  review  of  them;  for 
in  scarcely  a  single  instance  is  an  attempt  made  to  lay 
down  any  rule  or  principle  more  definite  than  is  to  be 
gathered  from  the  remark  of  Judge  Oooley  (Con.  Lim. 
146),  that  'Hhere  has  been  a  general  disposition  to  con- 
strue the  constitutional  provision  liberally,  rather  than  to 
embarrass  legislation  by  a  construction,  whose  strictness  is 
unnecessary  to  the  accomplishment  of  the  beneficial  pur- 
poses for  which  it  has  been  adopted." 
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The  "beneficial  purposes  "  designed  to  be  accomplished 
by  the  provision  in  question  are  said  to  have  been  the  pre- 
vention of  **  surprise  or  fraud  upon  the  legislature  by 
means  of  provisions  in  bills  of  which  the  titles  gave  no  in- 
timation, and  which  might  therefore  be  overlooked,  and 
carelessly  and  unintentionally  adopted,"  and  to  fairly  ap- 
prise the  public  of  the  subjects  of  legislation  under  consid- 
eration by  their  representatives,  in  order  that  they  might 
have  an  opportunity  of  being  heard  thereon  by  petiiion,  or 
otherwise,  (Cooley's  Con.  Lim.  142,  143.)  It  is  not  incon- 
sistent with  these  purposes  to  give  some  slight  enlarge- 
ment to  the  literal  meaning  of  thetitle  of  a  law,  and  there  are 
numerous  precedents  that  will  justify  us  in  saying  that 
the  title  of  this  act,  "to  prohibit  the  keeping  of  places  of 
resort,"  etc.,  is  substantially  equivalent  to  "for  the  supj)res- 
sion  of  places  of  resort,"  etc.  (Cooley's  Con.  Lim.  141- 
150,  and  notes.) 

We  conclude  that  the  objections  to  the  constitutionality  of 
the  law,  under  which  the  appellant  was  indicted,  are  un- 
founded, and  that  the  district  court  did  not  err  in  over- 
ruling his  demurrer. 

The  appellant  also  contends  that  the  district  judge  erred 
in  instructing  the  jury  to  the  effect,  that  going  once  to  a 
place  kept  for  opium-smoking,  for  the  purpose  of  smoking, 
is  an  infraction  of  the  law.  What  the  statute  forbids  all 
persons  to  do  is  to  "resort "  to  such  places,  and  it  is  argued 
that  resort  means,  not  to  go  merely  once,  but  to  go  and  go 
again — in  other  words,  to  make  a  practice  of  going.  The 
etymology  of  the  word  resort  lends  some  support  to  this  ar- 
gument, but  the  definitions  given  in  the  lexicons  show  that 
whatever  may  have  been  its  original  meaning  it  no  longer 
means  anything  more  in  the  connection  in  which  it  is  em- 
ployed in  the  st>atute  than  to  go  once. 

It  is  also  claimed  that  the  evidence  was  insufficient  to 
show  that  the  place  where  appellant  was  arrested  was  a  place 
of  resort  such  as  the  statute  prohibits.  But  upon  this  point 
we  think  the  case  was  very  clearly  made  out.  The  evidence 
showed  that  the  room  in  which  the  appellant  was  arrested 
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contained  all  the  apparatus  for  opium -smoking,  and  a  num- 
ber of  persons — ^white  men  and  Chinamen — besides  the  ap- 
pellant, were  found  there  in  various  stages  of  the  sort  of  in- 
toxication produced  by  the  use  of  opium. 
The  judgment  appealed  from  is  affirmed. 


[No..  994.] 

THE  STATE  OF  NEVADA,  Respondent,,  v.  M.  MAEKS, 

Appellant. 

Criminal  Law  —  Disqualification  of  Juror  —  When  not  Ground  for 
New  Trial. — The  fact  that,  after  a  verdict  of  guilty  has  been  rendered, 
the  accused  ascertains  for  the  first  time  that  before  the  jury  was  impan- 
eled a  juror  had  formed  and  expressed  an  opinion  as  to  his  guilt,  is  not 
a  ground  for  a  new  trial. 

Idem— Assault  with  Intent  to  Kill — Instruction. — The  court  instructed 
the  jury  .that  ''an  assault  with  intent  to  kill,  is  an  .unlawful  attempt, 
coupled  with  a  present  ability,  to  kill  another  person  under  such  cir- 
cumstances as  would  constitute  an  unlawful  killing  had  the  death  of  the 
person  assaulted  actually  resulted:"    Held,  correct. 

Idem— Intention  —  Burden  of  Showing  Justification.  — The  court  in- 
structed thej'ury,  ''that,  if  they  find  that  the  defendant,  M.  Marks,  did 
assault  the  person  named  in  the  indictment,  to  wit,  N.  S.  Gallagher, 
with  a  deadly  weapon,  in  such  a  manner  as  was  calculated  to  produce 
the  death  of  said  N.  S.  Gallagher,  the  law  presumes  that  such  was  de- 
fendant's intention,  and  throws  upon  him  the  burden  of  showing  facts  in 
mitigation,  justification,  or  excuse;"     Held,  not  error. 

Idem. — The  court  instructed  the  jury  "that,  where  an  act  in  itself  indiffer- 
ent becomes  criminal  if  done  with  a  particular  inteut,  then  the  intent 
must  be  proved  and  found;  but  when  the  act  is  in  itself  unlawful,  the 
proof  of  justification  or  excuse  lies  on  the  defendant;  and,  in  failure 
thereof,  the  law  implies  a  criminal  intent  unless  the  proof  en  the  part  of 
the  prosecution  sufBciently  manifests  that  the  accused  was  justified  or 
excused  in  committing  the  assault:"    Heldf  pot  error. 

Appeal  from  tbe  District  Court  of  the  Fifth  Judicial 
District,  Lander  County. 

The  facts  appear  in  the  opinion. 

B.  M.  Clarke^  for  Appellant: 

I.  The  Court  erred  in  refusing  to  grant  a  new  trial  on 
account  of  tLe  bias  of  the  juror  Watson. 
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II.  The  court  erred  in  its  instructions  to  the  jury. 

In  this  case,  the  gist  of  the  offense  is,  the  intent  unlaw- 
fully to  kill.  The  unlawful  intent  is  a  material  criminal 
fact,  which,  like  every  other  fact,  must  be  proved.  The 
law  lays  the  burden  upon  the  State  to  prove  the  defendant 
guilty:  that  is,  to  prove  every  fact  necessary  to  constitute 
the  crime  charged — every  essential  fact  stated  in  the  indict- 
ment.  None  of  these  facts  can  be  presumed;  and  concern- 
ing them  all,  severally  and  collectively,  the  burden  never 
shifts  upon  the  defendant.  (1  Lead.  Grim.  Cas.  816,  317, 
318;  97  U.  S.  297.) 

M,  A,  Murphy,  Attorney-General,  for  Eespondent: 

I.  There  was  no  error  in  refusing  a  new  trial  on  the 
ground  of  the  incompetency  of  the  juror  Watson.  The 
court  has  no  power  to  grant  a  new  trial  for  such  a  reason, 
because  it  is  not  one  of  the  grounds  upon  which  a  new  trial 
can  be  granted.  (Cr.  Pr.  Act;  Comp.  L.,  sec.  2053;  People 
V.  Fair,  43  Gal.  137;  People  v.  Mortimer,  46  Gal.  114. 

II.  Intention  is  manifest  by  the  circumstances  connected 
with  the  perpetration  of  the  offense.  (Gomp.  L.,  sec. 
2308.)  When  the  act  is  proved  to  have  been  done  by  the 
accused,  if  it  be  an  act  in  itself  unlawful.  The  law  in  the 
ffrst  instance  presumes  it  to  have  been  intended,  and  the 
proof  of  justification  or  excuse  lies  on  the  defendant  to  over- 
come this  legal  and  natural  presumption,  (3  Green  on 
Ev.,  sec.  13,  etseq.;  State  v.  McGinnis,  6  Nev.  109;  Stephens 
Gr.  Law,  304,  305;  Com,  v.  York,  9  Mete.  103,  121-123; 
People  V.  Harris,  29  Gal.  681. 

By  the  Gourt,  Leonard,  J. : 

Appellant  was  convicted  of  assault  with  intent  to  kill  one 
N.  S.  Gallagher.  He  appeals  from  an  order  overrnling  his 
motion  for  a  new  trial,  and  from  the  judgment.  William 
Watson,  one  of  the  jurors  who  tried  the  cause,  when  ques- 
tioned as  to  his  qualifications  to  act  as  a  juror,  answered 
that  he  had  not  expressed  an  unqualified  opinion  as  to  the 
defendant's  guilt  or  innocence.  One  of  the  grounds  upon 
which  a  new  trial  was  asked  is:    **  The  misconduct  of  Wil- 
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liam  Watson,  one  of  the  jurors  in  said  case,  which  miscon- 
duct prevented  the  defendant  from  having  a  fair  trial,  in 
this:  that  said  William  Watson,  on  or  about  the  twenty-fifth 
day  of  July  last  "  (about  the  time  of  the  assault  and  before 
the  trial),  **  in  the  presence  of  James  S.  Trask,  did  say  that 
the  defendant  should  be  hung,  whether  Gallagher  died  or 
not;  that  said  Watson  was  not  an  impartial  juror."  Oue  of 
the  grounds  stated  in  the  statute  upon  which  the  court  may 
grant  a  new  trial  in  a  criminal  case  is:  "When  the  jury  has 
separated  without  leave  of  the  court,  after  retiring  to  delib- 
erate upon  their  verdict,  or  been  guilty  of  any  misconduct 
tending  to  prevent  a  fair  and  due  consideration  of  the  case." 
The  misconduct  referred  to  in  the  statute  is  that  only  which 
occurs  after  the  jury  has  been  impaneled  and  sworn  to  tiy 
the  cause.  At  the  hearing  of  the  motion  for  a  new  trial, 
appellant  presented  an  affidavit  of  said  Trask,  to  the  eflfect 
that,  on  the  day  of  the  assault,  Watson  said  to  affiant  that 
"Marks,  the  defendant,  ought  to  be  taken  out  and  hung; 
tbat  he  did  not  care  whether  Gallagher  died  or  not,  Marks 
onght  to  be  hung,  anyway." 

The  first  question  presented  is,  whether  the  court  erred 
in  refusing  to  grant  a  new  trial  upon  the  ground  stated.  It 
may  be  admitted  that  a  challenge  for  implied  bias  would 
have  been  sustained  had  the  alleged  expression  of  opinion 
been  admitted  by  Watson,  or  had  it  been  otherwise  satis- 
factorily proved  before  the  juror  was  sworn ;  but  it  by  no 
means  follows  from  that  fact,  under  our  statute,  that  the 
court  erred  in  refusing  to  grant  a  new  trial  upon  proof, 
after  verdict,  of  the  incompetency  of  the  juror,  although 
neither  the  defendant  nor  his  counsel  knew  the  facts  al- 
leged in  the  affidavit,  at  the  time  the  jury  was  impaneled. 
Many  cases  may  be  found  in  the  reports  of  our  sister 
states  where  exceptions  to  the  competency  of  jurors  were 
made  after  verdict,  for  the  purpose  of  obtaining  new  trials, 
aud  they  show  that  the  opinions  of  courts  have  been  any- 
thing but  harmonious.  But  we  are  unable  to  find  a  case 
where  it  has  been  held  error  to  overrule  such  exceptions, 
under  a  statute  like  ours,  which,  in  substance,  expressly 
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forbids  the  granting  of  a  new  trial  upon  the  ground  liere 
urged. 

Section  420  of  the  Criminal  Practice  Act  (Stat.  1869, 
67),  provides  that,  **  the  court  in  which  the  trial  is  had  upon 
the  issue  of  fact,  has  power  to  grant  a  new  trial  where  a  ver- 
dict has  been  rendered  against  the  defendant,  upon  his  ap- 
plication, in  the  following  cases  only :"  *  *  *  The 
ground  urged,  now  under  consideration,  is  not  among  the 
cases  stated. 

Section  334  of  the  same  statute  (Stat.  1861,  469)  pro- 
vides, that  a  challenge  to  an  individual  juror  ''must  be  taken 
when  the  juror  appears,  and  before  he  is  sworn,  but  the 
court  may,  for  good  cause,  permit  it  to  be  taken  after  the 
juror  is  sworn,  and  before  the  jury  is  completed."  The  evi- 
dent design  of  the  legislature  in  enacting  these  statutes  was 
to  cut  off  the  exception  now  made,  after  verdict. 

The  constitution  secures  to  an  accused  person  the  right 
to  be  tried  by  an  impartial  jury,  and  the  legislature  has  no 
right  or  power  to  deprive  him  of  such  right;  but  it  can 
regulate  its  administration  by  determining  and  declaring, 
in  a  reasonable  way,  when  and  how  a  juror's  partiality  shall 
be  ascertained.  It  is  not,  and  can  not  be,  denied  that  the 
regulations  prescribed  by  the  legislature  for  the  impaneling 
of  trial  jurors  in  criminal  cases  are  just  to  the  accused,  and 
that  they  are  well  calculated  to  secure  to  him  a  trial  by 
a  fair  and  impartial  jury.  Under  a  similar  statute,  the 
point  now  urged  was  decided  against  appellant,  in  The  Peo- 
pie  V.  Fair,  43  Cal.  146,  and  People  v.  Mortimer,  46  Id.  120. 

Besides,  if,  under  the  statute,  appellant  could  obtain  a 
new  trial  by  means  of  an  exception  to  the  competency  of  a 
juror,  made  after  verdict,  it  was  incumbent  upon  him  to 
show,  by  affidavit  or  otherwise,  that  the  objection  was  un- 
known to  him  or  his  counsel  at  the  time  the  jury  was  im- 
paneled. (Parks  V.  Tlie  State,  and  Eastman  v.  Wight,  4 
Ohio  St.  234,  160.) 

Again,  although,  upon  the  hearing  of  the  motion  for  a 
new  trial,  the  state  did  not  offer  any  affidavit  or  proof  con- 
tradicting the  affidavits  of  Trask,  still  the  record  shows  that, 
the  juror  Watson,  upon  his  voir  dire,  testified  that  he  had 
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not  expressed  any  unqualified  opinion  as  to  the  guilt  or  in- 
nocence of  the  defendant.  Under  such  circumstances,  had 
the  court  been  permitted  to  grant  a  new  trial  for  the  reason 
urged,  we  could  not  say  it  abused  its  discretion  in  deciding 
in  favor  of  the  credibility  of  the  juror,  instead  of  the  wit- 
ness. (Heath's  case,  1  Rob.  (Va.)  742;  Jones'  case,  1  Leigh, 
614.) 

The  court  instructed  the  jury  in  part  as  follows:  "An 
assault  Avith  intent  to  kill  is  an  unlawful  attempt,  coupled 
with  a  present  ability,  to  kill  another  person  under  such 
circumstances  as  would  constitute  an  unlawful  killing,  had 
the  death  of  the  person  assaulted  actually  resulted.  *  * 
*  *  If  you  believe  from  the  evidence,  beyond  a  reason- 
able doubt,  that  the  defendant,  M.  Marks,  did  make  an 
assault  upoa  the  person  of  N.  S.  Gallagher,  at  the  time  and 
place  named  in  the  indictment,  and  under  such  circum- 
stances that,  had  the  said  Gallagher  died  from  the  effects  of 
the  assault,  the  offense  would  have  been  manslaughter,  then 
you  should  find  the  defendant  guilty  as  charged  in  the  in- 
dictment." 

The  instruction  was  correct.  (Stale  v.  O'Connor,  11  Nev. 
423.) 

Appellant  also  objects  to  the  following  instruction:  ''The 
jniy  are  instructed  that,  if  they  find  that  the  defendant,  M. 
Marks,  did  assault  the  person  named  in  the  indictment, 
to  wit,  N.  S.  Gallagher,  with  a  deadly  weapon,  in  such  a 
manner  as  was  calculated  to  produce  the  death  of  said  N. 
S.  Gallagher,  the  law  presumes  that  such  was  defendant's 
intention,  and  throws  upon  him  the  burden  of  showing 
facts  in  mitigation,  justification,  or  excuse." 

It  is  claimed  that  this  instruction  placed  the  burden  of 
showing  mitigation,  justification,  or  excuse  upon  defend- 
ant, **  without  regard  to  whether  the  evidence  on  the  part 
of  the  prosecution,  did  or  did  not,  sufficiently  establish  that 
defendant  was  justified  in  committing  the  assault."  The 
statute  (Sec.  33,  Stat.  1861,  61)  provides:  ''The  killing 
heing  proved,  the  burden  of  proving  circumstances  of 
mitigation,  or  that  justify  or  excuse  the  homicide,  will  de- 
volve on  the  accused,  unless  the  proof  on  the  part  of  the 
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prosecution  sufficiently  manifests  that  the  crime  committed 
only  amounts  to  manslaughter;  or  that  the  accused  ivas 
justified  or  excused  in  committing  the  homicide." 

In  other  words,  the  killing  being  proved,  the  burden  of 
proving  the  crime  to  be  manslaughter  instead  of  murder, 
devolves  upon  the  accused,  unless  the  proof,  on  the  part  of 
the  state,  sufficiently  manifests  that,  the  crime  committed 
only  amounts  to  manslaughter;  and,  second,  the  killing 
being  proved,  the  burden  of  proving  circumstances  that 
justify  or  excuse  the  homicide,  and  consequently  acquit  and 
discharge  the  defendant,  devolves  upon  him,  unless  the 
proof  on  the  part  of  the  prosecution  sufficiently  manifests 
that  he  was  justified  or  excused  in  committing  the  homicide. 
It  is  plain  that,  if  the  state's  proof  sufficiently  shows  that 
the  homicide  amounts  to  manslaughter  only;  or  if  it  shows 
that  the  defendant  was  justified  or  excused,  then  the  burden 
of  proving  circumstances  of  mitigation  in  the  firat  case,  or 
that  excuse  or  justify  in  the  last,^  do  not  devolve  upon  him. 

But  let  us  see  whether,  from  the  entire  charge,  the  jury 
could  have  understood  the  instructions  as  they  are  con- 
strued by  counsel  for  appellant.  It  is  stated  in  this  court, 
that  where,  from  the  entire  charge,  it  clearly  appears  that, 
the  jury  could  not  have  been  misled  by  the  language  ob- 
jected to,  the  judgment  will  not  be  disturbed.  (Slate  v. 
Donovan,  10  Nev.  36;  State  v.  Raymond,  11  Id.  98.) 

The  jury  were  instructed  that,  it  was  the  intent  to  kill 
that  constituted  the  gist  of  the  offense,  and  the  intent  to 
kill  must  be  proved;  that  the  law  in  the  first  instance  pre- 
sumed the  intent  to  kill  to  be  proved  when  a  person  used  a 
deadly  weapon  upon  the  person  of  another  in  a  manner 
likely  to  produce  death,  unless  the  facts  shovm  on  tlie  trial  of 
the  case  were  sufficient  to  justify,  mitigate,  or  excuse  iJie  act. 

The  word  *^  mitigate"  should  not  have  been  used,  but  its 
use  was  favorable  to  defendant. 

The  court  instructed  further,  that  where  an  act,  in  itself 
indifferent,  becomes  criminal  if  done  wilth  a  particular  in- 
tent, then  the  intent  must  be  proved  and  found;  but  when 
the  act  is  in  itself  unlawful,  the  proof  of  justification  or  ex- 
cuse lies  on  the  defendant:  and.  in  failure  thereof,  the  law 
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implies  a  criminal  intent  unless  the  proof  on  the  part  of  the 
prosecution  sufficiently  manifests  that  the  accused  was  justified 
or  excused  in  committing  the  assault;  that  the  defendant  was 
presumed  to  be  innocent  until  his  guilt  was  proved;  and 
if,  upon  a  consideration  of  all  the  circumstances  and  all  the 
evidence,  there  was  a  reasonable  doubt  of  his  guilt,  the  jury 
should  give  him  the  benefit  of  such  doubt. 

We  are  satisfied,  from  the  whole  charge,  that  the  jury 
could  not  have  understood  the  court  to  instruct  them  that 
the  burden  of  proving  circumstances  of  mitigation,  justifi- 
cation, or  excuse,  was  upon  the  defendant,  notwithstanding 
such  circumstances  may  have  been  sufficiently  shown  by 
the  state.  But,  in  truth,  the  court  would  not  have  erred 
if  it  had  wholly  omitted  to  instruct  the  jury  that  the  de- 
fendant was  entitled  to  the  benefit  of  any  evidence  given 
on  the  part  of  the  State  tending  to  prove  justification  or  ex- 
cuse; because  there  was  not  a  particle,  of  evidence  on  the 
part  of  the  state  having  such  a  tendency.  On  the  contrary, 
the  state's  evidence  proved  a  stabbing  without  a  shadow  of 
excuse  or  justification,  and  with  scarcely  a  pretext  of  provo- 
cation. 

The  judgment  and  order  appealed  from  are  affirmed. 


[No.  993.] 

B.  SADLEE,  Eespondent,  v.  THE  BOAKD  OF  COUNTY 
COMMISSIONERS  OF  EUREKA  COUNTY,  Ap- 
pellant. 

County  Commissionees— Mode  of  Exercising  Powers. —County  commis- 
sioners can  only  exercise  such  powers  as  are  especially  granted,  or  as 
may  be  necessarily  incidental  for  the  purpose  of  carrying  such  powers 
into  effect;  and  when  the  law  prescribes  the  mode  which  they  must 
pursue,  in  the  exercise  of  these  powers,  it  excludes  all  other  modes  of 
procedure. 

Idem — Contracts — Public  Buildings. — Under  the  statute  of  this  state,  the 
commissioners,  after  letting  the  principal  contract,  have  the  power,  with- 
out further  advertisement,  to  contract  for  any  alterations  or  changes  in 
the  original  plans  and  specifications;  provided  the  same,  in  the  aggregate, 
does  not  amount  to  the  sum  of  five  hundred  dollars;  but  if  further 
changes  are  ordered  to  be  made,  the  commissioners  must  advertise  for 
doiniir  such  work,  and  provide  for  letting  the  same  to  the  lowest  bidder. 


40         Sadleb  v.  Eureka  County.     [Sup.  Ct. 

Opinion  of  the  Court — Hawley,  J. 

Appeal  from  the  District  Court  of  the  Sixth  Judicial 
District,  Eureka  County. 

The  facts  are  stated  in  the  opinion. 

Hillhouse  &  Cole^  for  Appellant: 

The  board  of  county  commissioners  had  the  power  to 
make  the  orders  mentioned  and  set  out  in  the  return  to  the 
writ  of  certiorari,  and  did  not  exceed  the  jurisdiction  con- 
ferred by  law  upon  the  board.  (Vol.  2,  Com  p.  L.,  sees. 
3077,  3105;  Stats,  of  Nev.  1879,  46;  Vol.  2,  DUl.  Munic. 
Corp.,  sees.  371,  373,  388;  54  Miss.  240. 

T/iomas  Wren,  for  Respondent: 

If  the  commissioners  have  any  authority  to  modify  or 
alter  a  contract  for  the  erection  of  public  buildings,  it  can 
only  be  exercised  by  advertising  for  proposals  and  letting 
the  contract,  to  make  the  alterations  to  the  lowest  re- 
sponsible bidder.  (2  Comp.  L.  3070,  3077;  Lehigh  Co.  v. 
Kkckner,  5  W.  &  S.  .181. 

By  the  Court,  Hawley,  J. : 

By  the  provisions  of  the  act  approved  February  24, 1879, 
the  county  commissioners  of  Eureka  county  were  specially 
''  authorized  and  empowered  to  erect  a  court-house  of  suit- 
able size  and  dimensions  for  the  county  of  Eureka,  in  the 
town  of  Eureka,  on  the  site  now  occupied  for  court-house 
purposes  by  the  said  county  of  Eureka;  provided  that  the 
cost  of  constructing  and  furnishing  the  same,  the  contract 
to  be  let  to  the  lowest  responsible  bidder,  shall  in  no  event 
exceed  the  sum  of  fifty-three  thousand  dollars.*'  (Stat. 
1879,  45.)  After  giving  the  notice  required  by  law,  a  con- 
tract for  building  the  court-house  according  to  certain  plans 
and  specifications  was  awarded  to  the  lowest  bidder,  to  wit: 
to  A.  Boungard,  for  the  sum  of  twenty-two  thousand  dol- 
lars. This  contract  was  executed  on  the  twenty-fourth  of 
May,  1879,  and  on  the  twenty-sixth  an  order  was  made,  ap- 
proving the  bond  of  said  Boungard,  given  in  the  penal  sum 
of  thirty  thousand  dollars.    Thereafter,  to  wit,  on  the  ninth 
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day  of  June,  1879,  the  commissioners  *'  ordered  that  a  con- 
tract be  entered  into  with  A.  Boungard  to  dig  an  additional 
depth,  to  wit,  the  depth  of  at  least  eleven  feet,  or  until 
white  sand  be  reached,  for  a  foundation  of  the  new  court- 
house, and  to  build  a  stone  wall  therein,  sufficient  to  meet 
the  walls  already  contracted  for,  and  that  on  the  approval 
of  said  work  by  the  board,  that  said  Boungard  be  paid  the 
sum  of  four  hundred  and  ninety  dollars." 

On  the  sixteenth  of  June,  the  commissioners  '*  ordered 
that  the  inside  walls  on  the  east  side  of  the  sherifiTs  room 
and  room  adjoining  such  cross  wall  between  the  sheriff's 
and  the  adjoining  room,  be  made  two  feet  wide  instead  of 
sixteen  inches,  to  receive  brick  walls  and  joists;  th^  founda- 
tion of  said  walls  to  be  sunk  to  the  white  sand;  said  work 
to  cost  not  to  exceed  five  hundred  dollars." 

On  the  twenty-first  of  June,  four  separate  orders  were 
made  for  other  changes  and  alterations  in  the  original  con- 
tract, and  on  the  thirtieth  of  June  two  other  orders  of 
Uke  import  (one  of  which  was  afterwards  rescinded).  Each 
of  said  orders  is  conditioned  that  the  cost  of  the  work 
specified  shall  not  exceed  five  hundred  dollars. 

Did  the  commissioners,  under  the  provisions  of  the  stat- 
ute, have  the  power  to  make  the  orders  entered  on  the 
sixteenth,  twenty-first,  and  thirtieth  of  June,  without  previ- 
ous advertisement,  as  to  the  letting  of  such  contracts  ? 

The  statute  provides  that  ''the  board  of  commissioners 
shall  have  power  and  jurisdiction  in  their  respective  coun- 
ties *  *  *  to  cause  to  be  erected  and  furnished  a  court- 
house, jail,  and  such  other  public  buildings  as  may  be 
necessary,  and  to  keep  the  same  in  repair;  provided,  that 
the  contract  for  building  the  court-house,  jail,  and  other 
buildings  be  let  out  after  at  least  thirty  days  previous  pub- 
lic notice  *  *  *  to  the  lowest  bidder  who  will  give 
good  and  sufficient  security  for  the  completion  of  any  con- 
tract which  he  may  make  respecting  the  same.  But  no  bid 
shall  be  accepted  which  the  board  may  deem  too  high." 
(2Comp.  L.  3077.) 

By  a  supplementary  act  it  is  provided,  that  "in  letting 
all  contracts  of  any  and  every  kind,  character,  and  descrip- 
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tion  whatever,  where  the  contract  in  the  aggregate  amounts 
to  five  hundred  dollars  or  more,  the  county  commissioners 
shall  advertise  such  contract  or  contracts  to  be  let,  stating 
the  nature  and  character  thereof,  and  when  plans  and  speci- 
fications are  to  constitute  part  of  such  contract,  it  shall  be 
stated  in  the  notice  where  the  same  may  be  seen — in  some 
newspaper  published  in  their  county  for  the  period  of  thirty 
days;  in  case  the  contract  be  for  constructing  any  public 
building,  then  the  advertisement  shall  be  in  that  paper  pub- 
lished in  the  county  which  is  nearest  the  selected  location 
for  such  building."    *    *    *    (2  Comp.  L.  3105.) 

It  is  apparent  upon  the  face  of  said  orders  that  the  com- 
missionei:s  exceeded  their  jurisdiction  in  declaring  that  the 
cost  of  said  work  should  not  exceed  five  hundred  dollars, 
instead  of  should  not  amount  to  five  hundred  dollars. 

The  judgment  of  the  district  court  could  be  sustained 
upon  this  technical  ground.  But  upon  a  careful  considera- 
tion of  the  various  provisions  of  the  statute  relating  to  the 
duties  of  county  commissioners,  we  are  of  opinion  that  the 
action  of  the  court  below  in  annulling  all  the  orders  of  the 
board  made  subsequent  to  the  ninth  of  June  ought  to  be 
sustained  upon  the  merits. 

The  powers  of  the  commissioners  and  the  mode  of  exer- 
cising them,  being  derived  from  the  statute,  must  necessa- 
rily depend  upon  its  true  construction. 

The  restrictive  provisions  of  the  statute  were  evidently 
inserted  for  the  protection  and  benefit  of  the  public,  and 
were  intended  to  guard  against  favoritism,  extravagance,  or 
corruption  in  the  letting  of  contracts  for  any  public  work. 
When  the  commissioners  act  under  such  authority,  they 
must  strictly  follow  all  the  conditions  under  which  the  author- 
ity is  given. 

The  law  is  well  settled  that  county  commissioners  can 
only  exercise  such  powers  as  are  especially  granted,  or  as 
may  be  necessarily  incidental  for  the  purpose  of  carrying 
such  powers  into  effect;  and  when  the  law  prescribes  the 
mode  which  they  must  pursue,  in  the  exercise  of  these  pow- 
ers, it  excludes  all  other  modes  of  procedure. 

Under  the  terms  of  the  statute,  the  commissioners,  after 
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letting  the  principal  contract^  bad  the  power,  without  any 
further  advertisement,  to  contract  (with  the  contractor)  for 
any  alterations  or  changes  in  the  original  plans  and  speci- 
fications; provided  the  same  in  the  aggregate  did  not 
amount  to  the  sum  of  five  hundred  dollars.  The  statute 
does  not  contemplate  that  any  other  changes  should  be 
made,  and  as  no  change  could  be  made  without  the  consent 
of  the  original  contractor,  unless  he  forfeits  or  abandons  his 
contract,  without  rendering  the  county  liable  for  damages,  it 
is,  to  say  the  least,  very  doubtful  whether  the  commissioners 
have  any  authority  to  make  any  other  contract  or  further 
change  in  the  plan  and  specifications.  That  question,  how- 
ever, is  not  directly  involved  in  this  case,  and  need  not  be 
decided. 

If  the  power  exists  to  make  a  contract  for  any  other 
changes  or  alterations  than  those  already  specified,  it  could 
only  be  exercised  by  advertising  for  such  work  and  letting 
the  same  to  the  lowest  bidder. 

The  commissioners  can  not  do  indirectly  what  they  are 
directly  prohibited  from  doing.  Under  the  plea  of  neces- 
sity for  a  change  in  the  original  plan  and  specifications, 
they  can  not  ignore  the  provision  of  the  statute  requiring 
contracts  to  be  let  to  the  lowest  bidder. 

If  the  power  attempted  to  be  exercised  by  the  commis- 
sioners was  to  receive  judicial  sanction,  it  would  strip  the 
public  of  the  very  protection  which  the  legislature  intended 
to  give  by  the  restrictions  which  it  imposed. 

The  commissioners  might,  in  any  case,  agree  in  advance 
with  some  favorite  contractor,  that  if  he  would  put  in  a  bid 
for  a  sum  much  less  than  he  knew  the  work  could  be  done 
for,  they  would  allow  him  sufficient  for  changes  and  altera- 
tions in  the  plan  and  specifications  to  fully  remunerate  him 
for  his  work,  thereby  defrauding  the  rights  of  honest  com- 
peting bidders,  as  well  as  depriving  the  public  of  the  pro- 
tection given  by  the  statute. 

Take  the  present  case  as  an  example:  The  commissioners 
might,  if  they  were  so  disposed,  under  some  plausible  pre- 
text, have  so  changed  the  plan  and  specifications  as  to  have 
increased  the  original  contract  price  of  twenty-two  thousand 


44  Sadler  v.  Eureka  County.  [Sup.  Ct. 

Opinion  of  the  Court — Hawley,  J. 

dollars  to  fifty-three  thousand  dollars,  the  limit  expressed 
by  the  act  of  1879. 

The  truth  is,  that  under  the  provisions  of  the  statute,  the 
commissioners,  previous  to  the  letting  of  any  contract  for 
the  erection  of  a  public  building,  should  always  adopt  a  plan 
and  specifications,  and  see  that  they  call  for  the  erection 
of  such  a  building  as  may  be  required.  When  these  have 
been  considered  and  adopted,  the  advertisement  should  call 
for  bids  in  accordance  therewith. 

Justice  to  the  competing  bidders,  as  well  as  to  the  public, 
demands  that  the  contract  shall  be  made  and  carried  out  in 
good  faith  and  in  strict  conformity  with  the  express  provisions 
of  the  statute.  The  ''changes  in  plan  and  specifications," 
as  was  said  by  the  supreme  court  of  Pennsylvania,  in  Hague 
V.  City  of  Philadelphia,  "may  open  a  wide  door  to  many 
evils,  not  the  least  of  which  are  fraud  and  favoritism.  All 
experience  teaches  the  utter  impossibility  of  wholly  pre- 
venting unfairness  and  advantage  taken  in  the  execution  of 
public  contracts,  even  with  the  most  vigilant  watchfulness 
of  the  public  interest.  If,  in  addition,  courts  of  justice 
hold  that  public  servants  can,  without  authority,  bind  the 
public  for  extras,  even  in  proper  and  honest  cases,  they 
establish  a  principle  which  will  greatly  add  to  the  demoral- 
ization of  public  contracts,  and  the  means  of  robbing  the 
treasury,  whenever  fraud  and  dishonesty  can  succeed  in 
covering  up  the  wrong."    (48  Penn.  St.  529.) 

The  commissioners  had  no  authority  whatever  to  make 
the  orders  complained  of. 

Our  attention  has  not  been  called  to  any  decided  case 
directly  in  point,  but  the  principles  we  have  announced, 
and  the  conclusion  reached,  are  abundantly  sustained  by 
many  analogous  cases.  (See  Zottman  v.  City  of  San  Fran- 
Cisco,  20  Cal.  96;  Murphy  v.  Napa  County,  20  Id.  502; 
Nicolson  Pavement  Co.  v.  Painter,  35  Id.  705;  People  v.  Com^ 
missioners,  4  Neb.  157;  Commissioners  v.  Templeton,  51  Ind. 
267;  BradlyY.  Mayor  of  New  York,  16  How.  Pr.  432;  Id.,  20 
m.Y.  312;  Eeichard  v.  Warren  Co.,  31  Iowa,  381;  Mitchell  v. 
City  of  MilwauTc€e,  18  Wis.  92;  Kneelandy.  City  of  Milwaukee^ 
18  Id.  417;  Nask  v.  CUy  of  St.  Paul,  11  Minn.  174.) 

The  judgment  of  the  district  court  is  affirmed. 
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[No.  986.] 

ANNIE  YOUNGWORTH,  Respondent,  v.  JAMES 

JEWELL,  Appellant. 

Sole  Trader's  Act — Construction  of — Bights  op  Creditors. — The  sole 
trader  act  was  passed  for  the  protection  of  married  women.  It  was 
designed  only  to  protect  the  wife  against  an  improvident  and  worthless 
husband.  The  business  in  which  she  is  engaged  can  not  be  carried  on 
for  the  purpose  of  defrauding  any  creditor  of  her  husband. 

Idem— Meaning  of  the  Words  *' Man  aged"  and  **  Superintended."— 
The  words  **  managed  "  and  "  superintended,"  as  uded  in  the  statute,  are 
synonymous.  The  husband  can  not  direct,  conduct,  or  control  the  busi- 
ness in  which  the  wife  is  engaged,  or  any  part  of  it. 

Idem. — If  the  wife  allows  the  husband  to  exercise  his  own  judgment  and 
discretion,  and  to  direct,  conduct,  and  control  the  business,  or  any  sep- 
arate branch  of  it,  she  brings  herself  within  the  prohibition  of  the  stat- 
ute,  and  must  suffer  the  consequences. 

Idem — Salary  of  Husband. — The  fact  whether  the  husband  was  employed 
at  fixed  wages  or  an  agreed  salary,  whether  he  received  a  reasonable  com- 
pensation for  his  labor  or  rendered  his  services  gratuitously,  would  be 
material  in  enabling  the  jury  to  determine  whether  or  not  the  transac- 
tion was  sincere  and  honafidey  or  only  a  colorable  device  to  cheat,  wrong, 
and  defraud  the  creditors  of  the  husband. 

Idem — Community  Property. — If  the  husband  intermingles  his  skill,  in- 
dustry, and  energy  with  the  labor  of  his  wife  without  receiving,  or  with- 
out any  agreement  that  he  should  receive,  any  compensation  for  his  time 
and  attention,  then  the  profits  arising  from  said  business,  and  the  prop- 
erty paid  for  with  such  funds,  would  be  community  property  (1  Comp. 
L.  152),  and  would  be  liable  for  the  husband's  debts. 

Appeal  from   the  District  Court  of   the  First  Judicial 
District,  Storey  County. 

The  facts  are  stated  in  the  opinion. 

Lindsay  &  DicJcson,  for  Appellant: 

The  sole  trader's  act  is  in  derogation  of  the  common  law 
and  should  be  strictly  construed.  That  provision  of  the 
act,  which  prohibits  the  husband  from  managing  or  superin- 
tending the  business,  was  designed  to  protect  the  creditors 
of  the  husband  against  fraud  and  collusion  between  him 
and  his  wife  (Porter  v.  Gamba,  43  Cal.  105),  and  should  be 
rigidly  enforced  against  the  wife,  and  liberally  construed  in 
favor  of  the  creditors.  (De  Blane  v.  Lyri/ch,  23  Tex.  26;  16 
Ohio,  509-521;  37  111.  247;  18  Penn.  St.  421;  56 III.  354;  3 
C.E.  Green,  472:  5  Id.  13.^ 
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Seely  &  Woodhuriiy  for  Bespondent: 

The  sole  trader's  act  makes  the  wife  the  exclusive  owner 
of  all  the  money,  credits,  and  property  invested  in  the  busi- 
ness in  which  she  is  engaged;  it  gives  her  dominion  over 
her  acquisitions  against  all  but  her  own  creditors,  and  they 
can  be  made  liable  only  for  the  debts  of  the  husband  when 
the  business  is  managed  or  superintended  by  him.  The 
act  does  not  prohibit  the  husband  from  acting  for  his  wife 
in  relation  to  her  business,  and  if  he  does  act  for  her,  it  is 
no  reason  for  subjecting  her  property  to  satisfy  the  claims 
of  the  creditors  of  her  husband.  {OuUman  v.  Scaviiell,  7 
Cal.  456.)  A  manager  or  superintendent  is  one  who  directs, 
controls,  and  carries  on  the  business,  and  not  one  who  acts 
in  a  subordinate  capacity. 

By  the  Court,  Hawley,  J. : 

Plaintiff  is  the  wife  of  Charles  Youngworth,  and,  as  a 
sole  trader,  is  engaged  in  keeping  a  restaurant  in  Virginia 
City.  She  brought  this  suit  to  recover  certain  personal 
property  which  had  been  levied  upon  by  the  defendant  as 
the  property  of  her  husband.  For  a  number  of  years  prior 
to  the  time  she  became  a  sole  trader,  her  husband  carried 
on  the  same  business,  and  during  that  time  she  assisted 
him  by  remaining  behind  the  counter,  in  his  place  of  busi- 
ness, to  receive  money  from  customers  and  to  pay  bills, 
while  he  superintended  the  kitchen,  attended  to  and  waited 
upon  customers,  and  did  the  marketing  for  the  restaurant. 
She  had  no  money  of  her  own  when  she  commenced  busi- 
ness as  a  sole  trader.  The  property  in  question  was  bought 
by  her  and  paid  for  out  of  the  profits  of  the  business. 

The  testimony  of  plaintiff  tended  to  show  that  since  she 
became  a  sole  trader  she  managed  the  entire  business,  and 
that  her  husband  acted  in  a  subordinate  capacity,  under 
her  directions,  as  an  assistant.  The  testimony  introduced 
upon  the  part  of  the  defendant  tended  to  show  that  the 
business  was  conducted  and  carried  on  in  the  same  manner 
after  as  before  she  became  a  sole  trader;  that  she  and  her 
husband  respectively  performed  the  same  duties. 
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The  juiy  found  a  verdict  in  favor  of  plaintiff.  Defendant 
appeals  from  an  order  of  the  court  refusing  to  grant  him  a 
new  trial. 

Did  the  court  err  in  its  construction  of  the  sole  trader's 
act  in  giving  and  refusing  certain  instructions  ? 

Tbis  act  (1  Comp.  L.  223)  was  evidently  passed  for  the 
protection  of  married  women.  It  enables  a  married  woman, 
upon  complying  with  certain  provisions  therein  named,  to 
engage  in  business  ^'in  her  own  name  and  on  her  own  ac- 
count," and  protects  her  earnings,  and  the  property  ac- 
quired by  her  energy,  skill,  and  industry,  from  being  taken 
for  the  payment  of  her  husband's  debts.  She  is  authorized 
to  conduct  and  carry  on  business  as  a  feme-sole  and  be- 
comes ''responsible  for  the  maintenance  of  her  children." 
The  law  was  designed  only  to  protect  the  wife  against  an 
improvident  and  worthless  husband.  The  business  in 
which  she  engages  can  not  be  carried  on  "for  the  purpose 
of  defrauding"  any  creditor  of  her  husband.  Its  benevo- 
leut  provisions  can  not  be  used  as  a  cloak  to  hide,  or  cover 
up,  any  such  fraudulent  intent  or  purpose.  It  gives  to 
the  wife  unusual  rights  and  privileges,  and  demands  of  her 
good  faith  and  honesty  of  purpose. 

In  the  passage  of  the  act  the  legislature  recognized  the 
fact  that,  owing  to  the  intimate  relations  existing  between 
husband  and  wife,  it  was  necessary  to  insert  provisions 
against  its  being  used  in  fraud  of  the  rights  of  the  husband's 
creditors.  It  is  questionable  to  my  mind  whether  the  safe- 
guards provided  for  in  the  act  are  sufficient  to  accomplish 
the  purpose  intended.  If  there  was  a  provision  in  the  law 
prohibiting  the  employment  of  the  husband  by  the  wife,  in 
any  capacity,  it  would  be  a  substantial  check  against  fraud. 
It  would  remove  not  only  the  opportunity,  but  temptation 
to  do  wrong.  It  is,  however,  the  duty  of  courts  to  deal 
with  and  declare  the  law,  both  in  letter  and  spirit,  as  passed 
by  the  legislature.  There  is  no  provision  in  the  law  which 
prohibits  the  wife  from  employing  her  husband,  in  a  subor- 
dinate capacity,  in  whatever  business  she  may  be  engaged. 
If  she  employs  him,  it  would  be  a  circumstance  tending  to 
establish  fraud,  but  would  not  amount  to  conclusive  evi- 
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dence  of  its  existence.  (Gaitman  v.  Scanndl,  7  Cal.  459.) 
But  there  is  a  provision  against  her  carrying  on  any  basi- 
ness  in  her  own  name,  **  when  the  same  is  managed  or 
superintended  by  her  husband."  The  words  "managed" 
and  "  superintended,"  as  used  in  the  statute,  are  synony- 
mous. The  husband  can  not  direct,  conduct,  or  control  the 
business  in  which  the  wife  is  engaged,  or  any  part  of  ii. 
The  following  instruction,  given  by  the  court,  in  so  far  as 
it  declares  that  the  statute  applies  only  to  the  general  busi- 
ness, is  erroneous: 

**In  order  to  justify  you  in  finding  that  the  plaintiff 's 
business  was  managed  or  superintended  by  her  husband, 
you  must  believe  from  the  testimony,  that  the  general  busi- 
iiess  was  so  managed  or  superintended  by  him;  that  ho  at 
times  managed  any  separate  branch  of  the  business,  will  not 
constitute  him  manager  or  superintendent  within  the  mean- 
ing of  the  sole  trader  act." 

If  the  wife  allows  the  husband  to  exercise  his  Dwn  judg- 
ment and  discretion,  and  to  direct,  conduct,  and  control  the 
business,  or  any  separate  branch  of  it,  she  brings  herself 
within  the  prohibition  of  the  statute,  and  must  suffer  the 
consequences. 

The  court  also  erred  in  refusing  to  give  the  following  in- 
struction, asked  by  defendant's  counsel:  "  If  you  find  from 
the  evidence,  that  plaintiff  became  a  sole  trader  with  the 
consent  of  her  husband,  and  with  the  understanding  be- 
tween them  that  the  husband  should  give  his  time  and  at- 
tention to  the  business,  and  that  this  arrangement  was  made 
for  the  purpose  of  delaying  or  defrauding  the  creditors  of 
the  husband,  then  your  verdict  will  be  for  the  defendant." 

This  instruction  was  correct.  It  was  material  to  the 
issues  raised  by  the  testimony,  and  ought  to  have  been 
given.  The  errors  already  noticed  are  sufficient  to  warrant 
a  reversal  of  this  case. 

There  are  other  and  perhaps  more  important  questions 
presented  by  this  appeal,  which  may  or  may  not  arise  upon 
another  trial  of  this  case.  The  testimony  in  the  record  be- 
fore us  is  silent  as  to  the  employment  of  plaintiff's  husband 
in  any  capacity.     The  fact  whether  he  was  employed  at  fixed 
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wages  or  an  agreed  salary,  whether  he  received  a  reasonable 
compensation  for  his  labor,  or  rendered  his  services  gratui- 
tously, would  be  material  in  enabling  the  jury  to  determine 
whether  or  not  the  transaction  was  sincere  and  bonajide,  or 
only  a  colorable  device  to  cheat,  wrong,  and  defraud  the 
creditors  of  the  husband. 

If  it  should  appear  that  the  husband  intermingled  his 
skill,  industry,  and  energy  with  the  labor  of  his  wife,  with- 
out receiving,  or  without  any  agreement  that  he  should  re- 
ceive, any  compensation  for  his  time  and  attention,  then  the 
profits  arising  from  said  business,  and  the  property  paid 
for  with  such  funds,  would  be  community  property  (1  Oomp. 
L.  152),  and  would  be  liable  for  the  husband's  debts. 

If  the  business  in  which  the  wife  was  engaged  was  man- 
aged and  carried  on  in  the  same  manner,  after  she  was  au- 
thorized to  do  business  as  a  sole  trader,  as  it  was  before 
that  time,  by  her  husband,  she  could  not  claim  the  property 
as  against  his  creditors. 

But  if,  on  the  other  hand,  it  should  appear  that  the  wife, 
in  good  faith,  commenced  the  business  and  carried  it  on  in 
her  own  name,  and  on  her  own  account;  that  she  employed 
her  husband  at  a  reasonable  compensation;  that  she  did  not 
allow  him  to  manage  or  control  the  business;  that  the  trans- 
action was  bona  Jide,  and  not  intended  to  defraud,  delay,  or 
hinder  any  creditor  or  creditors  of  her  husband,  then  the 
property  and  all  the  profits  arising  from  the  business  in 
which  she  was  engaged  would  belong  to  her,  and  could  not 
be  levied  upon  or  taken  in  payment  of  her  husband's  debts. 

The  order  appealed  from  is  reversed,  and  the  cause  re- 
manded for  a  new  trial. 


[No.  1001.] 

THE  STATE  OF  NEVADA,  Eespondent,  v.  CHAELES 

WESLEY  HYMER,  Appellant. 

Testimony — Motion  to  Stbike  Out. — If  a  motion  is  made  to  strike  out  all 
the  testimony  of  a  witness,  when  any  portion  thereof  is  admissible,  the 
motion  should  be  denied. 
Vol.  XV-4 
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Instruction  Relating  to  Murder. — Heldy  that  the  court  did  not  err  in 
instructing  the  jury  as  to  the  distinction  between  murder  in  the  first 
and  murder  in  the  second  degree.    (See  instruction  in  statement  of  case.) 

Instruction — Credibility  of  Defendant  as  Witness. — Held,  that  the 
court  did  not  err  in  instructing  the  jury  relative  to  the  weight  and  efiect 
to  be  given  to  defendant's  evidence.  (See  instruction  in  statement  of 
case.) 

Relevant  Testimony — Admissibility  of  Threats. — A  witness  testified 
that  about  three  hours  before  the  killing,  the  defendant  made  the  re- 
mark, while  treating  a  crowd  in  a  bar-room,  **  It  is  the  first  time  I  have 
been  drunk  since  I  have  been  in  town;  I  got  drunk  just  to  kill  two  or 
three  s — s  of  b — s  in  this  town  to-night;  and  I'll  do  it,  too:"  Heldy  ad- 
missible as  tending  to  show  that  he  had  the  deceased  in  his  mind  at  the 
time  he  uttered  the  threats.    ,(Beatty,  C.  J.,  and  Leonard,  J.) 

Appeal  from  the  District  Court  of  the  Fourth  Judicial 
District,  Humboldt  County. 

The  defendant  was  convicted  of  murder  in  the  first  de- 
gree and  sentenced  to  be  hanged. 

The  instruction  relating  to  murder  referred  to  in  the 
opinion  of  the  court  reads  as  follows :  **  In  dividing  mur- 
der into  two  degrees,  the  legislature  intended  to  assign 
to  the  first,  as  deserving  of  greater  punishment,  all  mur- 
der of  a  cruel  and  aggravated  character,  and  to  the  second, 
all  other  kinds  of  murder  which  are  murder  at  common 
law,  and  to  establish  a  test  by  which  the  degree  of  every 
case  of  murder  may  be  readily  ascertained.  That  test  may 
be  thus  stated:  Is  the  killing  willful  (that  is  to  say,  in- 
tentional), deliberate,  and  premeditated?  If  it  is,  the 
case  falls  within  the  first,  and  if  not,  within  the  second 
degree.  There  are  certain  kinds  of  murder  which  carry 
with  them  conclusive  evidence  of  premeditation.  These 
the  legislature  has  enumerated  in  the  statute,  and  has  taken 
upon  itself  the  responsibility  of  saying  that  they  shall  be 
deemed  and  held  to  be  murder  of  the  first  degree.  These 
cases  are  of  two  classes.  First,  where  the  killing  is  per- 
petrated by  means  of  poison,  etc.  Here  the  means  used 
is  held  to  be  conclusive  evidence  of  premeditation.  The 
second  is  where  the  killing  is  done  in  the  perpetration 
or  attempt  to  perpetrate  some  one  of  the  felonies  enumer- 
ated in  the  statute.     Here  the  occasion  is  made  conclu- 
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sive  evidence  of  premeditation.  When  the  case  conaes 
within  either  of  these  classes,  the  test  question,  *  Is  the 
killing  willful,  deliberate,  and  premeditated?'  is  answered 
by  the  statute  itself,  and  the  jury  have  no  option  but  to  find 
the  prisoner  guilty  in  the  first  degree.  Hence,  so  far  as 
these  two  cases  are  concerned,  all  difficulty  as  to  the  ques- 
tion of  degree  is  removed  by  the  statute.  But  there  is  an- 
other and  much  larger  class  of  cases  included  in  the  defini- 
tion of  murder  in  the  first  degree,  which  are  of  equal  cruelty 
and  aggravation  with  those  enumerated,  and  which,  owing 
to  the  diflferent  and  countless  forms  which  murder  assumes, 
it  is  impossible  to  describe  in  the  statute.  In  this  class 
the  legislature  leaves  the  jury  to  determine,  from  all  the 
evidence  before  them,  the  degree  of  the  crime,  but  prescribes 
for  the  government  of  their  deliberations  the  same  test 
which  has  been  used  by  itself  in  determining  the  degree  of 
the  other  two  classes,  to  wit:  the  deliberate  and  precon- 
ceived intent  to  kill.  It  is  onlv  in  the  latter  class  of  cases, 
that  any  difficulty  is  experienced  in  drawing  the  distinction 
between  murder  of  the  first  and  murder  of  the  second  de- 
gree, and  this  difficulty  is  more  apparent  than  real.  The 
unlawful  killing  must  be  accompanied  with  a  deliberate  and 
clear  intent  to  take  life,  in  order  to  constitute  murder  of  the 
first  degree.  The  intent  to  kill  must  be  the  result  of  de- 
liberate premeditation.  It  must  be  formed  upon  a  pre- 
existing reflection,  and  not  upon  a  sudden  heat  of  passion 
sufficient  to  preclude  the  idea  of  deliberation.  There  need 
be  no  appreciable  space  of  time  between  the  intention  to 
kill  and  the  act  of  killing — they  may  be  as  instantaneous  as 
successive  thoughts  of  the  mind.  It  is  only  necessary  that 
the  act  of  killing  be  preceded  by  a  concurrence  of  will,  de- 
liberation, and  premeditation  on  the  part  of  the  slayer,  and 
if  such  is  the  case.,  the  killing  is  murder  in  the  first  degree, 
no  matter  how  rapidly  these  acts  of  the  mind  may  succeed 
each  other,  or  how  quickly  they  may  be  followed  by  the 
act  of  killing." 

Instruction  number  five,  referred  to  in  the  opinion  of  the 
court,  reads  as  follows:  "The  defendant  has  ofiered  himself 
as  a  witness  on  his  own  behalf  in  this  trial,  and  in  consider- 
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ing  the  weight  aod  effect  to  be  given  his  evidence,  in  addi- 
tion to  noticing  his  manner  and  the  probability  of  his  state- 
ments taken  in  connection  with  the  evidence  in  the  canse, 
jon  shoald  consider  his  relation  and  situation  under  which 
he  gives  his  testimony,  the  consequences  to  him  relating 
from  the  result  of  this  trial,  and  all  the  inducements  and 
temptations  which  would  ordinarily  influence  a  person  in 
his  situation.  You  should  carefully  determine  the  amount 
of  credibility  to  which  his  evidence  is  entitled;  if  convinc- 
ing, and  carrying  with  it  a  belief  in  its  truth,  act  upon  it;  if 
not,  you  have  a  right  to  reject  it." 

M.  S.  Bonnifieldn  L,  A.  Buckner,  and  L,  J.  Maddux^  for 
Appellant: 

I.  The  court  erred  in  refusing  to  strike  out  the  testimony 
of  the  witness  Collins.  It  is  not  shown  that  the  threats 
had  any  relation  to  Thomas  K.  West,  the  deceased.  (State 
V.  Walsh,  5  Nev.  315. 

II.  The  motion  to  strike  out  was  proper,  and  made  at  the 
right  time.  (Sharon  v.  Mimiock,  6  Nev,  377.)  Threats  are 
material  to  show  intent,  and  if  the  one  offered  to  be  proved 
against  defendant  had  been  relevant,  wouJd  have  been  con- 
strued to  show  malice,  and  was  considered  by  the  court  as 
relevant,  and  proving  intent — malice.  (Whart,  Crim.  Law, 
sec.  G35,  "Threats,"  and  cases  cited.) 

N,  Soderberg,  also  for  Appellant: 

I.  The  court  erred  in  instructing  the  juiy  relative  to  the 
test  or  distinction  between  murder  in  the  first  and  murder 
in  the  second  degree.     (State  v.  Preston,  34  Wis.  675.) 

II.  The  instruction  as  to  the  weight  and  effect  to  be  given 
to  defendant's  evidence,  was  erroneous,  because  it  charged 
the  jury  in  regard  to  matters  of  fact,  and  amounted  to  an 
admonition  to  the  jury  to  disbelieve  defendant. 

M.  A.  Murphy,  Attorney-General,  for  Respondent: 

I.  Where  a  party  moves  to  rule  out  testimony,  the 
grounds  of  objection  must  be  distinctly  stated.  (State  v. 
Wilson,  8  Iowa,  407;  Hochrieter  v.  People,  2  N.  Y.  C.  of  Ap. 
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363.)  If  it  was  in  relation  to  threats,  we  claim  that  it  was 
material  to  prove  malice  aforethought.  (People  v.  Croiiin, 
U  Cal.  191;  Tlwmpaon  v.  Stale,  55  Ga.  47,  592;  Stale  y. 
Wm.  Fordy  3  Strobh.  517;  State  v.  Leiois,  45  Iowa,  20; 
Hopkins  v.  Commonwealth,  50  Penn.  9;  Terrell  v.  Common' 
wealth,  13  Bush  (Ky.),  246.) 

II.  There  was  no  error  in  the  instructions  given  by  the 
court.  They  clearly  state  the  law  in  relation  to  the  differ- 
ent degrees  of  murder.  (State  v.  Jones,  64  Mo.  391;  State  v. 
Harris,  12  Nev.  414;  People  v.  Williams,  43  Cal.  346;  Peo- 
ple v.  Cotta,  49  Id.  166.)  The  law  fixes  no  time  for  delib- 
eration or  reflection.  To  constitute  murder,  it  is  sufficient 
if  the  design  to  murder  was  formed  before  the  striking  of 
the  fatal  blow.  (State  v.  Harris,  12  Nev.  414;  Slate  v.  Mil- 
lain,  3  Id.  410;  People  v.  Williams,  supra;  People  v.  Cotta, 
supra;  State  v.  Jones,  supra;  Duebbe  v.  State,  1  Tex.  Ct.  of 
Ap.  159;  People  v.  Clark,  7  N.  T.  385,  and  note  a  on  page 
395. 

ni.  The  instruction  of  the  court  in  relation  to  the  cred- 
ibiUty  of  the  defendant,  who  offered  himself  as  a  witness 
in  his  own  behalf,  is  correct.  (People  v.  Cronin,  34  Cal. 
191.) 

S,  8.  Chrass,  also  for  Eespondent. 

By  the  Court,  Hawley,  J. : 

1.  The  court  did  not  err  in  refusing  to  strike  out  all  the 
testimony  of  the  witness  Collins.  Some,  if  not  all,  of  the 
testimony  set  forth  in  the  bill  of  exceptions  was  clearly 
admissible.  But  even  if  it  was  not,  the  objection  of  appel- 
lant would  still  be  untenable,  because  the  bill  of  exceptions 
does  ilot  show  that  it  contains  all  of  the  testimony  of  said 
witness. 

The  presumption  would  therefore  be,  that  the  witness  did 
give  material  and  relevant  testimony. 

If  appellant  desired  to  have  the  court  strike  out  any  por- 
tion of  the  testimony,  he  should  have  specified  that  part 
which  he  considered  irrelevant  and  immaterial.     His  mo- 
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tion  **  to  strike  out  all  the  testimony  of  the  witness  *'  was 
properly  overruled. 

2.  The  court  did  not  err  in  instructing  the  jury  as  to  the 
test  or  distinction  between  murder  in  the  first  and  murder 
in  the  second  degree.  The  instruction  complained  of  is 
the  same  as  was  given  in  The  State  v.  Harris,  12  Nev.  414. 
This  court  there  said^  ''  that  it  contains  no  substantial 
error." 

3.  The  court  did  not  err  in  giving  respondent's  instruc- 
tion number  five,  relative  to  the  weight  and  effect  to  be 
given  to  defendant's  evidence. 

This  instruction  was  copied  from  The  Fettle  v.  Cronin, 
34  Cal.  195,  196.  We  concur  in  the  opinion,  expressed  by 
the  court  in  that  case,  that  the  instruction  ''  was  in  all  re- 
spects legal  and  proper." 

There  is  nothing  in  the  instruction  "  charging  the  jury  in 
regard  to  matters  of  fact,"  as  claimed  by  appellant. 

4.  The  other  grounds  upon  which  appellant  moved  for  a 
new  trial  are  equally  untenable,  and,  as  they  are  not  relied 
upon  by  appellant's  counsel,  need  not  be  specifically 
noticed. 

The  judgment  and  order  overruling  defendant's  motion 
for  a  new  trial  are  affirmed,  and  the  district  court  is  di- 
rected to  fix  a  day  for  carrying  its  sentence  into  execution. 

Beatty,  C.  J.,  concurring: 

In  addition  to  the  reasons  stated  by  Justice  Hawley^  I 
think  the  ruling  of  the  district  judge,  on  the  motion  to  strike 
out  the  testimony  of  the  witness  Collins,  is  sustainable  on 
the  ground  that  the  particular  testimony  complained  of  was 
material  and  relevant.  It  was  to  the  effect  that  about  three 
hours  before  the  killing,  the  defendant,  while  treating  a 
crowd  in  a  bar-room,  made  these  remarks:  "  It  is  the  first 
time  I  have  been  drunk  since  I  have  been  in  town;  I  got 

drunk  just  to  kill  two  or  three  s s  of  b s  in  this  town 

to-night,  and  I'll  do  it,  too." 

It  was  for  the  jury  to  determine,  from  all  the  circum- 
stances, whether  this  was  mere  idle  vaporing  or  a  correct 
expression  of  the  defendant's  state  of  mind.     If  it  was  the 
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latter,  and  there  was  any  circumstance  from  which  they 
might  infer  that  the  deceased  was  one  of  the  persons  in- 
tended, it  should  express  malice.  The  bill  of  exceptions 
contains  but  little  of  the  testimony,  but  from  that  little,  and 
the  instructions  given  to  the  jury  at  the  request  of  the  de- 
fendant, it  sufficiently  appears  that  he  provoked  the  diffi- 
culty with  the  deceased,  and  that  the  defense  was,  that  he 
had  in  good  faith  endeavor.ed  to  retire  from  the  contest  be- 
fore firing  the  fatal  shot.  The  fact,  thus  appearing,  that 
within  three  hours,  or  thereabouts,  after  threatening  that 
he  would  kill  two  or  three  persons  in  that  town  that  night, 
he  killed  the  deceased  in  a  difficulty  which  he  himself  pro- 
voked, is  certainly  some  evidence  tending  to  show  that  he 
had  the  deceased  iu  his  mind  at  the  time  he  uttered  the 
threats. 

Precisely  the  same  soxi  of  general  indefinite  threats — 
threats  against  ''two  or  three  men" — that  were  proved  in 
this  case,  were  proved  in  the  case  of  The  State  v.  Barfield, 
7  Ired.  303,  for  the  purpose  of  showing  express  malice, 
and  the  defendant  was  convicted  of  murder.  The  judg- 
ment, it  is  true,  was  reversed,  but  not  because  the  evidence 
was  deemed  irrelevant  or  immaterial,  for  the  court  held  on 
the  contrary  that  it  was  material,  if  from  it  and  other  cir- 
cumsiances  the  jury  inferred  that  the  deceased  was  one  of 
the  persons  threatened  (p.  306).  The  truth  was,  however, 
that  all  the  circumstances  proved  in  that  case  tended  very 
strongly  to  show  that  the  threats  which  were  made  more 
than  a  month  before  the  homicide,  had  no  reference  to  the 
deceased;  and  the  state's  attorney  expressly  admitted  in 
the  trial  that  the  deceased  was  not  one  of  the  persons  in- 
tended. The  court,  notwithstanding  this  admission,  in- 
structed the  jury  that  the  evidence  in  regard  to  the  threats 
might  be  considered  in  determining  the  question  of  malice. 
This  instruction,  not  the  admission  of  the  testimony,  was 
held  to  be  error.  The  decision,  in  fact,  both  by  expres- 
sion and  implication,  recognizes  a  doctrine  that  seems  to 
me  entirely  reasonable — that  in  order  to  render  threats 
material  to  the  issue  in  prosecution  for  murder,  it  is  not 
essential  that  the  deceased  shotild  be  actually  named  in 
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connection  with  the  threat.  If  there  are  circumstances 
tending  to  show  that  he  was  the  person  intended,  they, 
together  with  the  threats,  must  be  submitted  to  the  jury, 
under  proper  instructions.  The  circumstances  of  this  case 
were,  in  my  opinion,  fully  sufficient  to  justify  that  course. 

The  threats  were  made  by  defendant  about  dusk  on  the 
fourth  of  May;  they  were  directed  against  persons  in  that 
town,  and  were  to  be  carried  into  execution  that  night. 
The  killing  took  place  in  that  town  between  ten  and  eleven 
o'clock  the  same  evening,  and  was  the  result  of  a  conflict 
provoked  by  the  defendant.  There  was  in  fact  a  literal  cor- 
respondence between  the  promise  and  performance,  and  the 
evidence  was  sufficient  prima  fade  to  warrant  the  jury  in 
finding  that  the  man  killed  was  one  of  those  whom  the  de- 
fendant had  avowed  his  purpose  to  kill. 

It  is  not  denied  in  State  v.  Walsh,  5  Nev.  315,  that  where 
a  person  not  named  is  threatened,  his  identity  may  be 
proved  by  circumstances — the  implication  is  that  it  may  be; 
but  it  was  held  that  the  facts  proved  in  that  case  did  not 
tend  to  show  that  the  threats  (if  they  were  threats  to  kill) 
were  directed  at  the  person  killed.  It  is  not  necessary 
to  question  the  correctness  of  that  conclusion  in  order  to 
hold  that  in  this  case  the  evidence  complained  of  was  prop- 
erly submitted  to  the  jury,  for  here  the  circumstances  were 
much  more  significant. 

For  these  reasons,  in  addition  to  the  reasons  stated  by 
Justice  Hawley,  I  concur. 


In  the  Matter  of  W.  N.  GRANGER. 

Attobnet-at-law— Motion  to  Strike  Nabce  from  Roll—Cottrt  of 
Kecord. — Held,  that  the  statute  authorizing  the  court  to  remove  an  at- 
tomey  who  has  been  convicted  of  a  felony  or  misdemeanor,  and  that 
**  the  record  of  his  conviction  shaU  be  conclusive  evidence,"  contemplates 
a  conviction  in  a  court  of  record;  that  the  docket  of  a  justice  of  the 
peace  is  not  conclusive. 

Motion  to  strike  the  name  of  W.  N.  Granger  from  the 
roll  of  attorneys  of  this  court. 
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M.  A.  Murphy^  Attorney-General,  for  the  motion. 
No  briefs  on  file. 

By  the  Court,  Beatty,  C.  J. : 

This  is  a  motion  by  the  Attorney-general  to  strike  from 
the  roll  of  attorneys  of  this  court  the  name  of  W.  N.  Granger. 

The  proceeding  is  instituted  under  the  first  subdivision 
of  Section  897  of  the  Compiled  Laws,  which  provides  that 
tbis  court  may  remove  or  suspend  an  attorney  when  he  has 
been  "convicted  of  a  felony  or  misdemeanor  involving 
moral  turpitude;  in  either  of  which  cases  the  record  of  his 
conviction  shall  be  conclusive  evidence." 

Section  898  provides:  "In  case  of  the  conviction  of  an 
attorney  or  counselor  of  a  felony  or  misdemeanor,  involv- 
ing moral  turpitude,  the  clerk  of  the  court  in  which  the 
conviction  was  had,  shall,  within  thirty  days  thereafter,  trans- 
mit to  the  supreme  court  a  certified  copy  of  the  record  of 
conviction." 

Thereupon  it  is  made  the  duty  of  this  court  (Sec.  899)  to 
proceed  against  the  party  so  convicted. 

In  all  other  cases  of  proceedings  to  disbar  an  attorney 
there  must  be  a  verified  accusation  in  writing  presented  to 
the  court,  unless  the  facts  are  within  its  own  knowledge, 
and  service  upon  and  appearance  by  the  accused.  (Sections 
897,  899,  et  seq.)  There  is  no  such  accusation  in  this  case, 
and  there  are  no  facts  within  the  knowledge  of  the  court. 
We  are  called  upon  to  act  upon  a  certified  copy  of  the  docket 
of  a  justice  of  the  peace  showing  that  said  Granger  was 
convicted  of  and  fined  for  a  misdemeanor.  But  we  are  of 
the  opinion  that  the  statute  contemplates  a  conviction  in  a 
court  of  record,  a  court  having  a  clerk  and  seal,  whose 
record  imports  verity  when  offered  as  evidence  against  the 
person  convicted. 

The  docket  of  a  justice  of  the  peace  is  not  conclusive. 
It  would  be  primary  evidence  only  to  support  a  charge  made 
bj  affidavit,  but  as  the  ground  of  a  proceeding  like  this,  it 
is  unavailable. 

For  these  reasons  the  motion  is  denied  and  the  charge 
dismissed. 
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OLIVER  LONKEY  and  E.  E.  SMITH,  Appellants,  v. 
FEANK  COOK  et  al..  Respondents. 

Mechanics*  Lien  Law — Payments  to  Contractor — Rights  of  Sub-con- 
tractors.— In  constnring  the  mechanics'  lien  law  (Stat.  1875,  122): 
Held,  that  the  legislature  intended  to  give  sub-contractors  and  material 
men  direct  liens  upon  the  premises  for  the  value  of  their  labor  and  mate- 
rials, regardless  of  payments  on  the  principal  contract  made  prior  to  the 
time  within  which  the  law  required  a  notice  of  their  claim  to  be  recorded. 
[Hunter  v.  Truckee  Lodge,  14  Nev.  24,  affirmed. ) 

Appeal  from  the  District  Court  of  the  Second  Judicial 
District,  Ormsby  County. 

The  district  court,  as  conclusions  of  law,  found  that  the 
defendants  Cook  and  Miller  were  justly  indebted  to  plaint- 
iffs in  the  sum  of  two  thousand  seven  hundred  and  eighty- 
four  dollars  and  sixteen  cents,  and  to  other  lien  claimants 
in  the  sum  of  one  hundred  and  sixty-three  dollars  and 
ninety-eight  cents,  and  that  the  defendant,  the  Carson  Opera 
House  Association,  was,  at  the  time  this  suit  was  commenced, 
and  at  the  time  the  several  claims  of  lien  were  made,  and 
now  is,  indebted  to  defendants  Cook  and  Miller  in  the  sum 
of  one  thousand  four  hundred  and  seven  dollars  and  sev- 
enty-three cents.  The  court  further  found  that  the  plaint- 
iffs and  the  other  claimants  had  each  a  valid  lien  against 
the  Carson  Opera  House  building,  but  not  to  the  full  extent 
of  their  several  claims,  but  pro  rata  only,  and  to  the  extent 
of  the  sum  of  money  due  from  the  Opera  House  Association 
to  Cook  and  Miller,  the  contractors. 

Lewis  &  Deal,  for  Appellants. 

B.  M.  Clarice,  for  Respondents. 

By  the  Court,  Hawley,  J. : 

A  majority  of  the  members  of  this  court,  in  Hunter  v. 
Truckee  Lodge,  L  0.  0.  F,  (14  Nev.  25),  after  a  thorough 
consideration  of  the  question  involved  in  this  case,  in  con- 
struing the  mechanics'  lien  law  of  this  State,  decided  that 
the  legislature  "intended  to  give  sub-contractors  and  ma- 
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terial  men  direct  liens  upon  the  premises  for  the  value  of 
their  labor  and  materials,  regardless  of  payments  on  the 
principal  contract  made  prior  to  the  time  within  which  the 
law  requires  a  notice  of  their  claim  to  be  recorded." 

From  this  opiuion  it  follows  that  appellants  had  a  valid 
lien  against  the  premises  described  in  the  complaint  for  the 
full  amount  of  the  indebtedness  proved  at  the  trial. 

The  judgment  and  decree  appealed  from,  in  so  far  as  the 
court  refused  to  allow  a  lien  for  any  greater  sum  than  was 
owing  by  the  Carson  Opera  House  Association  to  Cook  and 
Miller,  the  contractors,  are  reversed,  and  the  district  court 
is  hereby  directed  to  enter  a  judgment  and  decree  in  favor 
of  appellants  for  the  full  amount  of  their  claim  as  proved 
at  the  trial. 


[No.  1013.] 

W.  T.  BUENS  ET  AL.,  Appellants,  v.  W.  A.  EODEFER 

ET  AL.,  Respondents. 

Bill  of  Exceptions — Obdeb  Continuinq  Matters  in  Coxtbt. — Held,  that 
the  general  order  of  the  court  continuing  ''all  matters  in  court  not  dis- 
posed of  until  the  next  term,"  did  not  extend  the  time  for  settling  and 
signing  a  biU  of  exceptions. 

Bill  op  Exceptions — When  must  be  Settled  and  Signed. — Under  the 
statute  (Civ.  Prac.  Act.,  sec.  190,  et  seq.)  a  bill  of  exceptions,  in  order  to 
be  available  on  motion  for  a  new  trial,  or  on  appeal  from  the  judgment, 
in  a  civil  case,  must  be  reduced  to  writing  and  settled  by  the  judge,  at 
or  before  the  conclusion  of  the  trial. 

Ibeu— Adjournment  of  Tebm. — The  bill  of  exceptions  can  not  be  reduced 
to  writing  and  settled  after  the  adjournment  of  the  term  at  which  the 
judgment  is  rendered,  if  there  is  no  order  of  the  court  made  at  such 
term  extending  the  time  therefor. 

Nonsuit — When  Granted. — ^A  nonsuit  can  only  be  granted  upon  the  grounds 
stated  in  the  statute  and  in  the  manner  therein  provided. 

Appeal  from  the  District  Court  of  the  Fourth  Judicial 
District,  Humboldt  County.  The  facts  are  stated  in  the 
opinion. 

Bonnifield  and  Grass,  for  Appellants. 

Geo.  G.  Berry  and  B.  M.  Clarke^  for  Respondents. 
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By  the  Court,  Leonaed,  J. : 

The  judgment  contained  in  the  judgment  roll  recites  that, 
this  case  came  on  for  trial  on  the  seventh  day  of  April,  1879, 
at  the  February  term.  A  jury  of  twelve  persons  was  im- 
paneled and  sworn  to  try  the  cause,  and  witnesses  for  the 
plaintiffs  were  sworn  and  examined.  Thereafter,  on  motion, 
all  the  evidence  offered  and  admitted  for  plaintiffs  was 
struck  out.  The  jury  were  then  instructed  by  the  court, 
when  they  retired  to  consider  their  verdict,  and  subse- 
quently found  a  verdict  for  the  defendants.  Thereupon  the 
following  judgment  was  entered:  "  Wherefore,  by  virtue  of 
the  law,  and  by  reason  of  the  premises,  it  is  ordered,  ad- 
judged, and  decreed,  by  the  court,  that  the  plaintiffs  take 
nothing  by  their  action,  and  go  hence,  without  day,  and 
that  defendants  recover  from  the  plaintiffs  their  costs  and 
disbursements  incurred  and  expended  in  this  action, 
amounting  to  the  sum  of  nine  hundred  and  seventy-one 
dollars  and  seventy-five  cents. 

*'  Judgment  rendered  April  12,  1879 ." 

No  statement  on  motion  for  a  new  trial,  or  on  appeal, 
was  filed;  but  on  the  sixth  day  of  January,  1880,  and  after 
several  terms  of  the  district  court  had  passed,  a  so-called 
bill  of  exceptions  was  presented  to  the  judge  by  appellants, 
to  be  settled  and  signed.  Bespondents  objected  to  its 
settlement  at  that  time,  on  the  ground,  that  it  was  presented 
"too  late;"  and  declined  to  propose  amendments  thereto. 
No  order  was  ever  made  by  the  court  or  judge  thereof  ex- 
tending the  time  for  presenting  or  settling  a  bill  of  excep- 
tions, but  at  the*  February  and  June  terms  of  said  court  for 
1879,  it  was  ordered  that,  "all  matters  in  court  not  disposed 
of,  be,  and  the  same  are,  continued  till  next  term." 

The  judge  appended  to  the  so-called  bill  of  exceptions, 
the  following  certificate:  "  I  hereby  certify  that,  all  the  ex- 
ceptions that  are  settled  herein  were  taken  at  the  trial  of 
said  cause;  and  at  the  time  the  same  were  taken,  the  ex- 
ceptions and  the  points  of  the  exceptions  were  noted  by  the 
judge;  and  that  all  of  said  exceptions  and  the  points  of  the 
exceptions  were  taken  down  by  the  clerk  of  said  court,  under 
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the  direction  of  the  judge  thereof;  and  that  all  the  evidence 
that  was  given  upon  the  said  trial,  and  said  exceptions  and 
poiuts  thereof,  were  taken  down  by  a  reporter  duly  ap- 
pointed and  sworn  to  report  the  evidence  and  proceedings 
in  said  case;  and  that  said  reporter  transcribed  said  evi- 
dence and  notes  of  exceptions  and  points  thereof,  to  writing, 
and  such  writing  is  now  on  file  in  the  said  clerk's  office,  and 
reference  is  made  by  the  judge  to  his  said  notes  and  to  the 
minutes  so  made  by  the  clerk,  and  to  the  writing  so  tran- 
sciibed  by  said  reporter,  in  settling  and  signing  this  bill  of 
exceptions.  I  further  certify  that  the  foregoing  bill  of  ex- 
ceptions is  correct;  that  the  same  is  settled,  allowed,  and 
signed  by  the  judge  of  said  court,  this  twenty-fourth  day  of 
January,  1880." 

This  appeal  was  taken  from  the  judgment,  on  the  day  last 
mentioned  in  the  certificate  above  set  oiit. 

In  proper  time,  and  upon  legal  notice,  respondents  moved 
this  court  to  strike  out  the  bill  of  exceptions  contained  in 
the  transcript,  on  the  ground  that  the  same  was  settled  and 
signed  by  the  judge  who  tried  the  cause,  after  the  adjourn- 
ment of  the  term  at  which  the  same  was  tried,  and  no  order 
of  court  was  made  extending  the  time  to  sign  and  settle  said 
bill  of  exceptions. 

We  think  the  motion  to  strike  out  must  be  granted. 

It  is  plain  that  the  general  order  continuing  "  all  matters 
in  court  not  disposed  of  until  the  next  term,"  did  not  ex- 
tend the  time  for  settling  and  signing  the  bill  of  exceptions, 
and  that  it  would  not  have  had  such  effect,  if  it  had  been 
made  at  and  before  the  end  of  every  term,  between  the  ren- 
dition of  judgment  and  the  twenty-fourth  day  of  January, 
1880.  With  the  same  propriety  it  could  be  claimed  that, 
such  an  order  would  extend  the  time  from  term  to  term,  for 
moving  to  set  aside  judgments  by  default,  in  cases  where 
the  defendants  were  personally  served  with  summons,  al- 
though the  court's  jurisdiction  was  not  saved  by  any  proper 
proceedings  instituted  during  the  term  at  which  the  judg- 
ments were  rendered.  The  majority  of  the  court  are  of 
opinion  that,  under  the  statute  (Civ.  Prac.  Act,  sec.  190,  et 
fieg.),  a  bill  of  exceptions,  in  order  to  be  available  on  motion 
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for  a  new  trial,  or  on  appeal  from  the  judgment,  in  a  civil 
case,  must  be  reduced  to  writing  and  settled  by  the  judge, 
at  or  before  the  conclusion  of  the  trial,  and  that  if  it  is  not 
thus  reduced  to  writing  and  settled  **at  the  time,"  it  can 
not  be  brought  before  this  court  for  review,  except  by  a 
statement  settled  in  the  mode  provided  in  section  197;  and 
we  are  unaDimously  of  opinion  that  it  can  not  be  reduced 
to  writing  and  settled  after  the  adjournment  of  the  term  in 
which  the  judgment  is  rendered,  if  there  is  no  order  of  the 
court  made  at  such  term,  extending  the  time  therefor.  Such 
a  proceeding'is  against  the  evident  intent  of  the  legislature; 
it  is  not  sustained  by  authority,  and  to  uphold  it,  if  that 
were  possible  under  the  statute,  would  be  to  encourage  loose 
practice,  which  would  lead  to  uncertainty,  if  nothing  worse. 
In  a  majority  of  cases,  it  is  not  only  necessary  to  state  the 
points  of  exception,  but  also  so  much  of  the  evidence  as  is 
necessary  to  explain  them.  When  that  is  the  case,  it  is  es- 
pecially important  that,  the  whole  be  correctly  stated,  and 
so  written  down  in  permanent  torm;  which  can  never  be 
done  as  well  as  at  the  time,  when  all  parties  are  present, 
and  the  facts  are  fresh  in  the  mind.  The  judge,  or  clerk, 
or  counsel  may  misunderstand  or  misstate  the  points  of  ex- 
ception; hence  the  statutory  provision  that,  *' when  deliv- 
ered in  writing,  or  written  down  by  the  clerk,  it  shall  be 
made  conformable  to  the  truth,  or  be  at  the  time  corrected 
until  it  is  so  made  conformable."  The  case  of  Ldbdell  v. 
Hall,  3  Nev.  523,  is  not  in  conflict  with  our  opinion.  The 
language  of  courts  must  be  considered  in  connection  with 
the  facts  of  the  case  wherein  it  is  used.  In  the  case  referred 
to  the  court  said:  *'  If  there  is  an  entire  failure  to  make  any 
note  of  an  exception  taken,  either  by  the  judge  or  his  clerk, 
and  the  term  of  court  expires  at  which  the  case  was  tried 
and  judgment  rendered,  we  do  not  see  by  what  authority 
the  judge  could  afterwards  settle  or  make  a  bill  of  excep- 
tions showing  the  facts." 

Upon  the  facts  the  court  was  not  obliged  to  go  further  or 
say  more,  in  order  to  sustain  its  conclusion.  But  there 
is  nothing  in  the  opinion  giving  encouragement  to  the  claim 
of  appellants  here.     The  so-called  bill  of  exceptions  not 
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haying  been  settled  and  signed,  and  thus  made  a  part  of  the 
record  within  the  time  provided  by  law,  the  motion  to  strike 
it  out  is  granted.  We  have  before  us,  then,  the  judgment 
roll  only. 

If  the  court  erred  in  striking  out  plaintiff's  evidence,  as 
it  is  claimed,  still  we  have  no  knowledge  that  such  is  the 
case.  It  might  have  been  admitted  against  the  objections 
of  defendants  as  incompetent  and  irrelevant,  and  it  may 
have  been  struck  out  afterwards  for  the  best  of  reasons.  It 
is  enough  to  say  that,  there  is  nothing  before  us,  showing 
error,  and  every  presumption  is  in  favor  pf  the  court's  ac- 
tion. It  appears  that  the  court  instructed  the  jury,  but  we 
can  not  know  the  nature  of  the  instructions,  or  that  they 
were  objected  to  by  plaintiffs. 

It  is  said  that,  at  most,  the  court  should  have  granted  a 
nonsuit. 

The  plaintiffs  might  have  asked  for  a  nonsuit,  after  their 
evidence  was  struck  out  (Civil  Pr.  Act,  sec.  151;  Hancock 
Ditch  Co,  V.  Bradford,  13  Cal.  637;  Ore?  v.  Chester,  18  Cai. 
77);  and  the  court  might  have  granted  one,  also,  upon  mo- 
tion of  the  defendants.  But  it  does  not  appear  from  the 
judgment  roll  that,  either  party  asked  for  a  nonsuit,  or  that 
either  objected  to  a  submission  of  the  case  to  the  jury.  A 
nonsuit  cannot  be  granted  except  upon  grounds  stated  in 
the  statute  and  as  therein  provided.  It  could  not  have  been 
granted  under  the  fifth  subdivision  of  section  151,  except 
upon  motion  of  the  defendants.  It  could  not  have  been  or- 
dered under  the  fourth,  because  plaintiffs  did  not  abandon 
their  case,  or  under  the  third,  because  they  appeared,  or 
under  the  second,  because  defendants  did  not  give  their 
written  consent. 

It  is,  therefore,  diflScult  to  perceive  what  other  course 
could  have  been  pursued,  but  to  submit  the  case  to  the  jury. 
Besides,  had  the  case  been  -withdrawn  from  the  jury,  the 
same  result  must  have  followed;  the  same  judgment  would 
have  been  entered,  for  upon  the  pleadings,  the  defendants 
were  entitled  to  the  judgment  rendered. 

The  judgment  is  affirmed. 
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Argument  for  Appellants. 
[1006.] 

THE    STATE  OF  NEVADA,    Respondent,   v.  JAMES 
FOLEY  AND  GEORGE  TRACT,  Appellants. 

Pardon — Effect  of. — A  full  and  unconditional  pardon  of  an  offense  removes 
all  disabilities  resulting  from  the  conviction  thereof. 

Idem — Application  fob  Pardon — Notice  of  Intention. — No  notice  of  in- 
tention to  apply  for  a  pardon  is  required  by  the  law  of  California  when 
the  term  of  imprisonment  is  completed. 

Pardon — After  Expiration  of  Term. — A  pardon  may  be  granted  after  the 
prisoner  has  suffered  the  entire  punishment  to  which  he  has  been  con- 
demned. 

Idem — Only  Applies  to  Offenses  it  Recites. — Where  a  prisoner  has  been 
convicted  of  two  distinct  felonies  and  a  pardon  is  grated  reciting  only 
one  of  the  offenses:  Held,  that  the  pardon  did  not  apply  to  any  offense 
except  the  one  which  it  recites. 

Incompetency  of  Witness — Infamous  Crime  in  Another  State. — A  per- 
son convicted  of  an  infamous  offense  in  the  courts  of  another  state  is 
rendered  incompetent  to  t^tify  as  a  witness  in  a  criminal  proceeding  in 
this  state. 

Appeal  from  the  District  Court  of  the  First  Judicial 
District,  Storey  County. 

The  facts  are  stated  in  the  opinion. 

R,  H,  Taylor,  for  Appellants : 

I.  In  order  to  render  a  pardon  valid,  it  must  express  with 
accuracy  the  crime  intended  to  be  forgiven.  (4  Black. 
Com.  400;  2  Hawk.  P.  C.  533;  State  v.  Leak,  5  Ind.  359; 
State  V.  Mclntire,  1  Jones  (N.  C. )  L.  1.) 

And  the  effect  of  a  pardon  is  to  protect  from  punishment 
the  criminal  for  the  offense  pardoned,  but  for  no  other. 
{State  V.  Richardson,  18  Ala.  Ill;  Perkins  v.  Stevens,  24 
Pick.  278.) 

Here  there  were  two  convictions  for  two  separate  felonies, 
only  one  of  which  was  included  in  the  attempted  pardon. 

II.  A  pardon  is  an  act  of  grace,  proceeding  from  *  the 
power  intrusted  with  the  execution  of  the  laws,  which  ex- 
empts the  individual  on  whom  it  is  bestowed  from  the  pun- 
ishment the  law  inflicts  for  a  crime  he  has  committed. 
{United  States  v.  Wilson,  7  Pet.  160.) 

III.  The  constitution  of  California  empowers  the  gover- 
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nor  of  that  state  to  pardon  only  **  in  accordance  with  law." 
(1  Hittell's  Code,  p.  61,  sec.  18,  Art,  V.;  State  v.  Dtinmng, 
9Ind.  22.)  The  governor  has  by  law  no  power  to  pardon 
after  the  term  of  imprisonment  has  elapsed.  (2  Hittell's 
Code,  pp.  14417,  14421,  14422;  State  v.  Mclntire,  1  Jones 
(N.  C.)  L.  1.) 

ly.  Eestoration  to  citizenship  does  not  restore  the  quali- 
fication of  a  party  to  be  a  witness.  {People  v.  Boioen,  43 
Cal.  439;  Blanc  v.  Rogers,  49  Id.  15.) 

M,  A.  Murpliy,  Attorney-General,  for  Respondent: 

I.  The  Governor  of  the  State  of  California  has  the  power 
to  grant  pardons  and  restore  citizenship.  (Const.  Cal.,  sec. 
13,  Art.  v.;  Hittell's  Codes,  sec.  14417;  Stat,  of  Cal. 
1867-8,  111.) 

II.  The  effect  of  a  pardon,  although  granted  after  the 
convict  had  suffered  the  entire  punishment  awarded  against 
him,  was  to  remove  the  common  law  disability  of  incompe- 
tency to  testify  as  a  witness.  {State  v.  Blaisdell,  33  N.  H. 
388;  1  Greenl.  on  Ev.,  sec.  377;  2  Wheeler  Crim.  Cases,  454, 
459;  People  v.  Pease,  3  Johns,  Cases,  333.) 

III.  The  effect  of  a  pardon  is  to  acquit  the  offender  of  all 
the  penalties  annexed  to  the  conviction,  and  to  give  him 
needed  credit  and  capacity.  (People  v.  Pease,  3  Johns. 
Cases,  333;  Wood  v.  Fitzgerald,  3  Oregon,  668;  In  re  Dem- 
ing,  10  Johns.  232;  State  v.  Baptiste,  26  La.  An.  (Rehear- 
ing) 136;  Ex  parte  Hunt,  5  Eng.  (Ark.)  284;  1  Greenl.  on 
Ev.,  sec.  377.) 

IV.  A  pardon  restores  the  competency  of  a  person  who 
lias  been  restored,  whether  he  has  been  restored  to  citizen- 
ship or  not.     (Yarborough  v.  The  State,  41  Ala.  405.) 

V.  The  question  of  the  validity  of  this  pardon,  for  rea- 
sons not  appearing  upon  the  face  of  the  pardon,  can  not  be 
raised  by  the  defendants  in  this  action.  {Hester  v.  The 
Commonwealth,  85  Pa.  8t.  154.) 

By  the  Court,  Beatty,  C.  J. : 

At  the  trial  of  this  case  in  the  district  court,  the  state 
called,  among  other  witnesses,  one  Charles  F.  Roper.     The 
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defendants  objected  to  the  competency  of  this  witness  on 
the  ground  that  he  was  a  convicted  felon;  and  to  support 
their  objection,  offered,  together  with  his  own  admissions, 
duly  authenticated  records  of  the  courts  of  California,  from 
which  it  appeared  that  he  had  been  convicted  in  that  state 
of  two  distinct  offenses — grand  larceny  in  Butte  county,  in 
1873,  and  burglary  in  the  second  degree  in  Alameda  county, 
in  1877,  and  thereupon  sentenced  to  imprisonment  in  the 
State  Prison.  No  objection  was  made  to  this  evidence;  and 
it  seems  to  have  been  conceded  at  the  trial,  as  it  has  been 
in  the  argument  here,  that  it  was  sufficient  to  disqualify  the 
witness  unless  his  competency  was  restored  by  a  pardon,  of 
which  the  following  is  a  copy : 

*' State  of  California,  Executive  Department:  Whereas, 
at  the  April  term,  a.  d.  1877,  of  the  county  court,  held  in 
and  for  the  county  of  Alameda,  in  said  state,  Charles  An- 
derson" (which  Eoper  admitted  to  h^ve  been  his  then  alias) 
**was  tried  and  convicted  of  the  crime  of  burglary,  second 
degree,  and  sentenced  to  undergo  an  imprisonment  in  the 
state  prison  for  the  term  of  two  years; 

*''Aud,  whereas,  the  said  Charles  Anderson  was  dis- 
charged from  the  prison  on  the  fifth  day  of  January,  a.  d. 
1879,  without  being  pardoned; 

'*  And,  whereas,  the  testimony  of  the  said  Charles  Ander- 
son is  represented  to  be  necessary  to  the  ends  of  justice  in 
cases  now  pending  in  the  courts  of  justice  of  the  State  of 
Nevada; 

*'  And,  whereas,  an  unpardoned  felon  is  not  permitted  by 
the  laws  of  said  state  to  testify  in  the  courts  of  justice 
thereof; 

*'  Now,  therefore,  by  virtue  of  the  authority  in  me  vested 
by  the  constitution  and  laws  of  this  state,  I,  William  Irwin, 
Governor  of  the  State  of  California,  do  hereby  pardon  the 
said  Charles  Anderson,  and  order  that  he  be  restored  to 
citizenship.     Witness  my  hand  and  the  great  seal,  etc." 

To  the  admission  of  this  paper  counsel  for  defendants  ob- 
jected upon  various  grounds  to  be  more  particularly  noticed 
hereafter.     But  the  court  overruled  the  objections;  and  be- 
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ing  of  the  opinion,  as  we  infer,  that  the  pardon  was  sufiScient 

to  restore  the  competency  of  the  witness,  permitted  him  to 

testify  to  material  facts  against  the  defendants,  who  were 

thereupon  convicted  of  the  crime  of  burglary,  and  sentenced 

.   to  the  state  prison. 

VV       Having  appealed  from  the  judgment,  they  assign,  as  error, 

|V   tlie  ruling  of  the  district  judge  in  favor  of  the  competency 

sj     of  the  witness  Koper. 

Jr         Assuming  for  the  present,  as  has  been  done  throughout 

IWy  the  argument,  that  a  person  convicted  of  an  infamous  oflfense 

i^iin  the  courts  of  another  state  is  thereby  rendered  incompe- 

j     tent  to  testify  as  a  witness  in  a  criminal  proceeding  in  this 

C^     state,  we  are  satisfied  that  the  district  judge  erred,  not  in 

AJ|    overruling  the  objections  to  the  admission  in  evidence  of 

the  pardon  above  granted,  but  in  holding  that  its  effect  was 

to  remove  the  consequence,  not  only  of  the  conviction  and 

judgment  which  it  recites,  but  also  the  effects  of  another  and 

distinct  conviction  and  sentence  to  which  it  makes  no  sort 

of  reference. 

The  specific  objections  to  the  admission  of  the  pardon  in 
evidence  were,  in  substance : 

1.  That  a  pardon  has  no  effect  beyond  relieving  its  object 
from  the  punishment  expressly  imposed  by  the  sentence  of 
the  court,  and  consequently  that  it  does  not  restore  his  com- 
fvi*    j)eteucy  as  a  witness. 

^  \  2.  That  said  supposed  pardon  was  void,  because  it  did 
not  appear  from  any  of  its  recitals  that  the  notice  of  inten- 
tion to  apply  for  it,  required  by  the  laws  of  California,  had 
been  given. 

3.  That  it  was  void  because  it  appeared  to  have  been 
granted  after  the  expiration  of  the  convict's  term  of  im- 
prisonment. 

These  objections  were  properly  overruled. 
As  to  the  first,  the  authorities  are  uniform  to  the  effect 
that  a  full  and  unconditional  pardon  of  an  offense  removes 
all  disabilities  resulting  from  conviction  thereof.  The 
cases  cited  by  appellants  in  support  of  this  objection,  so 
far  as  they  are  in  point,  are  against  them. 
In  Siaie  v.  Richardson^  18  Ala.  109,  it  was  held  that  a 
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person  condemned  to  fine  and  imprisonment,  and  released 
by  the  pardoning  power  from  the  imprisonment,  is  not 
thereby  <Jischarged  of  the  fine.  In  other  words,  it  was  held 
in  that  case  that,  by  the  express  terms  of  the  pardon  in 
question,  it  was  the  intention  of  the  executive  to  remit  a 
part  only  of  the  penalties  that  had  been  imposed. 

In  PerJcins  v.  SttveaSf  2i  Pick.  277,  the  same  thing  was 
decided.  The  court  say,  p.  278:  '*The  conviction  of  the 
witness  rendered  him  incompetent.  A  general  pardon  would 
unquestionably  restore  his  competency.''^  But  they  show  that 
the  pardon  relied  on  was  not,  and  was  not  intended  to 
be,  a  general  pardon.  The  form  adopted  by  the  executive 
of  Massachusetts  in  pardoning  an  oflfense  was:  "We  grant 
unto  him,  the  said  A.  B.,  a  full  pardon  of  his  said  offense, 
and  restore  him  to  the  rights  and  privileges  whicli  he  for- 
feited by  the  conviction  aforesaid,"  but  in  the  case  then  be- 
fore the  court  the  executive  had  merely,  during  the  execu- 
tion of  the  sentence  upon  the  witness,  remitted  to  him 
''the  residue  of  the  punishment  he  was  sentenced  to  endure.'^ 
The  question  in  that  case  indeed  was  not  the  intention  of 
the  Executive,  but  rather  as  to  his  authority  to  limit  the 
effect  of  the  pardon,  and  this  was  the  point  principally  dis- 
cussed, the  conclusion  of  the  court  being,  that  the  power  to 
pardon  '*  necessarily  includes  the  lesser  power  of  remission 
and  commutation.  If  the  whole  offense  may  be  pardoned, 
a/ortioriy  a  part  of  the  punishment  may  be  remitted,  or  the 
sentence  commuted.  If  an  absolute  pardon  may  be  granted, 
of  course  a  conditional  one  may  be." 

In  People  v.  Bowen,  43  Cal.  439,  and  Blaiic  v.  BogerSy  49 
Id.  15,  a  similar  question  was  involved  and  similar  views 
were  expressed.  In  the  first  case  (p.  442)  the  court  say: 
*  *  The  governor  might  have  pardoned  Davis  had  he  seen  fit — 
he  was  not  the  less  the  subject  of  the  executive  power  in  that 
respect  because  he  had  already  suffered  the  punishment  ad- 
judged for  his  crime.  (2  Wheeler  C.  0.  451).  Had  he  done 
so  there  is  no  doubt  that  his  competency  as  a  witness  loould  have 
been  tliereby  restored.^'  But  they  held  that  he  had  not  done 
so — that  he  had  neither  pardoned  nor  intended  to  pardon 
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the  witness,  but  had  attempted  the  impossible  feat  of  re- 
storiDg  his  competency  without  pardoning  the  offense. 

From  this  review  of  the  cases  cited  by  appellants,  it 
will  be  seen  that  they  are  in  perfect  harmony  with  all  the 
autborities  as  to  the  proposition  that  the  effect  of  a  full 
pardon  **  is  to  make  the  offender  a  new  man;  to  acquit  him 
of  all  corporal  penalties  and  forfeitures  annexed  to  the 
offeuse  for  which  he  obtains  his  pardon,  and  not  so  much  to 
restore  his  former,  as  to  give  him  a  new  credit  and  capac- 
HyJ"  (4  Black.  Com.  402;  see,  also,  1  Greenl.  Ev.,  sec.  377; 
People  \\  Pease,  3  Johns.  Cas.  333;  JVood  v.  Fitzgerald,  3  Or. 
568;  In  re  Demivg,  10  Johns.  232;  Staie  v.  Baptiste,  26  La. 
An.  136;  Ex  parte  Haiii,  5  Eng.  (Ark.)  284;  Hester  v.  Com- 
monwealth,  85  Pa.  St.  154;  2  Hawk.  P.  C.  547,  and  cases 
there  cited;  1  Phill.  Ev.  21;  1  Gilb.  Ev.  259.) 

As  to  the  second  point.  No  notice  of  intention  to  apply 
for  a  pardon  is  required  by  the  law  of  California.  ''When 
tbe  term  of  imprisonment  of  the  applicant  is  within  ten 
days  of  its  expiration  "  (2  Hitt.  Codes,  sec.  14,423);  and  a 
foHiori,  we  should  say,  no  notice  would  be  required  when 
the  term  of  imprisonment  was  completed.  If  so,  there  was 
no  necessity  that  the  pardon  should  recite  the  fact  of  notice 
given  and  proved,  or  that  it  should  be  established  by  proof 
dmnde. 

As  to  the  third  ground  of  objection :  It  is  well  settled 
that  a  pardon  may  be  granted  after  the  convict  has  suffered 
the  entire  punishment  to  which  he  has  been  condemned, 
and  that  the  effect,  in  such  case,  is  to  restore  his  compe- 
tency as  a  witness.  (See  People  v.  Bowen,  supra;  2  Wheel. 
Crim.  Cas.  459;  State  v.  Blaisdel,  33  N.  H.  388;  1  Greenl. 
Ev.,  sec.  377.) 

And  there  is  good  reason  why  this  should  be  so.  There 
have  undoubtedly  been  cases — at  least  it  is  easy  to  suppose 
a  case — in  which  the  convict  has  been  proved  innocent  after 
the  completion  of  the  punishment  prescribed  by  his  sen- 
tence. It  would  be  a  reproach  to  the  law  to  suppose  that 
nnder  such  circumstances  nothing  short  of  an  act  of  the 
legislature  (if  even  that  would  be  available  under  our  con- 
stitution or  the  constitution  of  California)  could  restore  him 
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to  bis  unjustly  forfeited  privileges.  And  if  the  power  to 
pardon  after  the  completion  of  the  punishment  ought  to 
exist  and  does  exist,  it  is  certain  that  there  is  no  limit  to 
its  exercise  except  the  discretion  of  the  person  in  whom 
the  unrestricted  power  is  yested.  The  only  restrictions 
upon  the  power  of  the  Governor  of  California  to  grant  par- 
dons are,  that  it  does  not  extend  to  the  crime  of  treason  or  to 
.cases  of  impeachment,  and  that  it  can  only  be  exercised 
after  conviction,  and  subject  to  such  regulations  as  may  be 
prescribed  by  law  rdative  to  the  manner  of  applying  for  par^ 
dons,  (Const.,  Art.  V.,  sec.  13.)  Hence  it  follows  that  not 
only  under  the  California  decisions,  but  under  all  the  de- 
cisions, the  power  to  grant  the  pardon  under  consideration 
is  unquestionable. 

It  was  therefore  properly  admitted  in  evidence,  because 
it  supplied  part  of  the  proof  necessary  to  restore  the  com- 
petency of  the  witness. 

But  it  was  not,  by  itself,  sufficient  for  that  purpose.  The 
witness  had  been  convicted  of  two  distinct  felonies,  and  as 
long  as  either  judgment  remained  unreversed  and  the  offense 
unpardoned,  he  was  incompetent  to  testify. 

Now,  this  pardon,  notwithstanding  its  manifest  object 
was  to  make  Boper  a  competent  witness  in  the  courts  of  this 
state,  can  not  be  held  to  apply  to  any  offense  except  the  one 
which  it  recites.  Under  the  California  decisions,  above  re- 
ferred to  {People  V.  Bowen,  and  Blanc  v.  Sogers),  the 
''  order  that  be  restored  to  citizenship'*  must  be  disregarded. 
If  Boper  was  pardoned,  those  words  were  superfluous;  if  he 
was  not  pardoned,  they  were  nugatory.  The  effect  of  the 
jiardon  must  therefore  be  determined  by  reference  to  the 
l)receding  clause — **  do  hereby  pardon  the  said  Charles 
Anderson" — considered  in  connection  with  the  preamble 
by  which  it  is  introduced.  So  considered,  it  must  be  held 
under  the  settled  rule  of  construction  applying  to  acts  of 
this  kind,  that  the  Governor  of  California  intended  to  par- 
don the  offense  recited,  and  no  other,  and  that,  so  far  as 
the  pardon  may,  in  general  terms,  comprehend  offenses  not 
specified,  it  is  void. 

This  was  the  common  law  rule  applied  to  pardons  granted 
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by  the  kings  of  England  whose  power  in  this  respect  was 
certainly  more  ample  than  that  of  the  Governor  of  Califor- 
nia. Tiiey  could  grant  pardons  before  as  well  as  after  convic- 
tion, and  before  as  well  as  after  indictment.     Bat  although  it 
was  never  asserted  in  terms  that  they  had  no  power  to  par- 
don a  man  of  all  felonies  in  general  without  describing  any 
one  particular  felony,  the  rule  of  constructing  pardons  had 
the  practical  effect  of  denying  the  existence  of  any  such 
power.     For  whenever  it  could  be  reasonably  intended  that 
the  king,  when  he  granted  a  pardon,  was  not  fully  apprised 
both  of  the  heinousness  of  the  crime,  and  also  how  far  the 
party  stood  convicted  thereof  upon  record,  the  pardon  was 
held  void,  as  being  gained  by  imposition  upon  the  king. 
''And  upon  this  ground  it  hath  been  holden  that  if  one  be 
indicted  by  these  words:  '  that  he  had  slain  a  man  for  hav- 
ing sued  him  in  the  king's  court,'  and  the  king  make  him  a 
charter  of  all  manner  of  felonies;  this  charter  shall  not  be 
allowed  because  it  shall  be  intended  that  the  king  was  not 
acquainted  with  the  heinousness  of  the  crime,  but  deceived 
in  his  grant."    (2  Hawkins'  PI.  Crown,  c.  37,  sec.  8,  p.  533.) 
On  the  same  principle  it  was  held  that  a  pardon  of  a  par- 
ticular offense  after  attainder,  or  conviction  by  verdict,  was 
void  unless  it  recited  the  attainder  or  the  indictment  and 
conviction.     (Id.  534.) 

''Also  it  hath  been  questioned  whether  the  pardon  of  one 
who  is  barely  indicted  of  felony  be  good,  if  it  do  not  men- 
tion the  indictment.  But  this  hath  been  adjudged  to  be 
helped  by  the  words  'sine  indicatus  sine  non.*  *^  (Id.  534.) 
The  same  author  (pp.  534-5)  denies  the  eflScacy  in  his 
time  (1716)  of  a  general  pardon  "  of  all  felonies"  as  a  plea 
in  bar  to  an  indictment  found  after  the  granting  of  such 
pardon.  But  however  this  may  be,  it  seems  to  be  clear 
from  the  numerous  cases  and  precedents  cited  by  him,  that 
a  pardon  was  of  no  avail  after  conviction  unless  it  recited 
the  indictment  and  conviction.  And  if  this  was  the  com- 
mon law  rule  it  is  still  the  rule,  for  it  has  not  been  changed 
by  the  legislature,  and  the  reasons  upon  which  it  stands 
are  as  strong  now  as  they  ever  were.  There  is  as  strong  a 
presumption  to-day  as  there  ever  was,  that  although  the 
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executive  might  think  a  man  worthy  of  being  restored  to 
civil  rights  who  had  committed  one  offense  against  the  law, 
he  would  not  think  so  if  he  knew  that  he  was  an  habitual 
offender,  (See  further  upon  this  point,  4  Black  Com.  400; 
Stale  V.  Leak,  5  Ind.  359;  1  Chitty  Or.  Law,  770;  State  v. 
Mclniire,  1  Jones  Law  (N.  C),  1.) 

If  it  be  claimed  that  the  pardon  of  a  later  offense  neces* 
sarily  carries  with  it  the  pardon  of  earlier  offenses  of  the 
same  character,  the  contrary  has  been  held  in  Hawkins  v. 
State,  1  Porter  (Ala.),  476,  and  in  State  v.  M'Carty,  1  Bay 
(S.  C),  334. 

It  follows  that  Boper  was  never  pardoned  of  the  offense 
of  grand  larceny  for  which  he  was  sent  to  the  California 
state  prison  from  Butte  county,  in  1873,  and  if  that  judg- 
ment had  the  effect  of  rendering  him  incompetent  to  testify 
in  our  courts,  the  appellants  must  be  granted  a  new  trial. 

But  does  a  conviction  in  one  state  disqualify  the  convict 
from  testifying  in  another  state  ?  It  was  conceded  in  the  ar- 
gument, and  we  have  thus  far  assumed,  that  it  does.  The 
question,  however,  is  vital  to  the  case,  and  we  should  not 
feel  justified  in  deciding  it  in  the  affirmative,  merely  because 
counsel  has  admitted  that  it  must  be  so  decided.  Mr.  Green- 
leaf  (1  Ev.,  sec.  376)  declares  that  the  weight  of  modem 
opinion  is  the  other  way,  and  Mr.  Bishop  (1  Crim.  Law, 
sec.  976)  takes  the  same  view.  There  is  but  one  case,  how- 
ever, which  supports  this  declaration  (Commonwealth  v. 
Green,  17  Mass.  539),  while  there  are  at  least  two  well  rea- 
soned and  more  recent  decisions  directly  to  the  contrary. 
The  first  of  these  (State  v.  Chandler,  3  Hawks,  393)  was  de- 
cided very  shortly  after  the  Massachusetts  case,  and  appar* 
ently  without  any  knowledge  of  the  grounds  of  that  decision; 
but  in  the  other  case  (Chase  v.  Bhdgett,  10  N.  H.  22)  the 
grounds  of  the  decision  in  Commonwealth  v.  Green  are 
thoroughly  reviewed,  and  the  argument,  in  our  opinion, 
completely  overthrown.  There  is  a  reference  in  the  digest 
to  a  case  in  42  N.  Y.  Superior  Court  Reports,  where  the 
point  seems  to  have  been  held  as  it  was  in  Massachusetts. 
We  have  been  unable  to  procure  that  volume,  but  we  pre- 
sume it  adds  nothing  to  the  reasoning  of  the  court  in  (7om- 
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monweallk  v.  Green,  This  case  we  have  given  a  very  atten- 
tive consideration  vjrithout  being  at  all  convinced  by  it.  The 
court  adduces  a  number  of  reasons  in  support  of  its  conclu- 
sious,  but  rests  upon  no  one  of  them  as  a  conclusive  ground 
of  decision. 

The  argument  to  which  most  weight  seems  to  be  attached 
is,  that  a  state  will  not  enforce  the  penalty  of  a  crime  com- 
mitted beyond  its  jurisdiction,  and  the  denial  to  a  convict 
of  the  right  to  testify,  they  say,  is  a  part  of  his  punishment. 
This  argument  is  very  satisfactorily  met  and  entirely  refuted 
in  both  the  North  Carolina  and  New  Hampshire  cases  above 
referred  to.  They  say,  in  effect,  that  the  ground  upon 
which  a  convict  is  held  incompetent  to  testify  is,  that  there 
is  no  presumption  that  he  will  speak  the  truth;  he  is  ex- 
cluded, not  for  the  purpose  of  punishing  him,  but  for  the 
protection  of  the  party  against  whom  he  offers  to  testify;  if 
it  thereby  results  incidentally  that  he  is  subjected  to  humil- 
iation cind  disgrace,  this  is  an  inconvenience  which  it  is  en- 
tirely within  the  power  of  the  state  to  impose,  and  of  which 
he  has  no  more  right  to  complain,  than  an  atheist  had  to 
complain  of  the  discredit  which  the  laws  of  many  countries 
formerly  attached  to  his  oath.  Without  further  comment 
on  these  cases,  we  content  ourselves  with  saying  that,  in 
our  opinion,  the  weight  of  authority  and  the  soundest  rea- 
sons support  the  doctrine  that  a  person  convicted  of  an  in- 
famous crime  in  another  state  is  thereby  rendered  incompe- 
tent to  testify  in  our  courts. 

It  may  be  that  the  tendency  of  enlightened  opinion  and 
of  recent  legislation  in  other  states  and  countries  is  against 
the  rule  which  absolutely  excludes  the  testimony  of  a  con- 
vict; it  may  be  that  it  is  an  unwise  and  impolitic  rule,  but 
it  is  unquestionably  the  law  of  this  state.  Not  only  is  the 
common  law  unaltered  by  statute  in  this  particular,  but  in 
civil  practice  it  is  expressly  reaffirmed.  (Comp.  L.  1441.) 
This  shows  that  the  legislature  approves  the  policy  of  the 
common  law  rule,  and  we  can  not  hold  that  it  is  less  essen- 
tial iu  criminal  than  in  civil  cases;  we  feel  bound,  on  the 
contrary,  to  maintain  it  as  strictly  in  one  class  of  cases  as 
in  the  other. 
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The  common  law  rale,  in  substance  is,  that  when  it  has 
been  shown  by  evidence  which  imports  verity,  that  a  man 
has  been  udjudged  guilty  of  an  infamous  crime  he  is  no 
longer  worthy  of  belief,  and  no  man's  life  or  liberty  or 
property  is  to  be  affected  by  his  oath.  In  England,  the 
country  from  which  we  have  received  the  common  law,  it  is 
true  that  a  foreign  conviction  did  not  disqualify  a  person 
from  testifying,  but  the  reason  of  this  was,  that  the  record 
of  his  conviction  was  not  conclusive  evidence  of  the  fact  in 
an  English  court.  Under  the  constitution  and  laws  of  the 
United  States,  however,  the  public  acts  and  records  of  each 
state,  when  properly  authenticated,  are  entitled  to  full  faith 
and  credit  in  the  courts  of  every  other  state.  The  appel- 
lants, therefore,  proved  conclusively  that  Boper  had  been 
sentenced  to  the  state  prison  of  California  for  a  crime 
(grand  larceny)  which,  at  common  law  and  under  our  statute, 
was,  and  is  a  felony,  and  the  presumption  is,  in  the  abseuce 
of  all  proof,  that  grand  larceny  means  in  California  what  it 
meant  at  common  law  and  what  it  means  under  our  statute. 
If  the  laws  of  California  include  under  the  name  of  grand 
larceny,  offenses  which,  under  our  law,  are  not  deemed  in- 
famous, the  fact  is  susceptible  of  proof,  but,  until  such 
proof  is  offered,  the  presumption  is  to  the  contrary,  and 
Boper  must  be  held  upon  the  case  before  us  to  have  been 
proved  incompetent  to  testify. 

The  judgment  of  the  district  court  is  therefore  reversed, 
and  the  cause  remanded  for  a  new  trial. 


[No.  1009.] 

THE  STATE  OF  NEVADA,  Kespondent,  v.  JOHN  T. 

PEITCHAED,  Appellant. 

JuBOB — Incompetency  of— Consciejitious  Scruples. — A  juror  who  states 
that  in  a  case  where  the  pnniahment  is  death  he  would  not  find  the  de- 
fendant guilty  upon  circumstantial  evidence,  is  an  incompetent  juror. 

Idem — Allowance  op  Challenge  not  Subject  to  Review. — The  allowing 
of  challenges  by  the  court  for  implied  bias  is  not  subject  to  review. 
{State  V.  LarHn,  11  Nev.  314,  affirmed.) 

Instbuctions  must  be  Ck)NSTBUEi>  AS  A  Whole. — In  determining  whether 
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an  instraction  is  erronous,  the  whole  charge  relating  to  the  same  subject 
must  be  taken  together  and  considered  as  an  entirety. 

EviDENXE — McKDEB  IN  THE  FiRST  I^EOREE. — Heldy  that  the  evidence  in  this 
case  is  sufficient  to  support  a  verdict  of  murder  in  the  first  degree. 

Challenge  to  Jurors — When  must  be  Taken. — The  bill  of  exceptions 
shows  that  C.  O.  Appleburg  and  eleven  other  jurors  were  examined  and 
passed  by  both  parties,  for  cause,  and  were  in  the  box,  when  inquiry 
was  mode  of  cousel  for  appellant  whether  he  had  any  peremptory  chal- 
lenges; that  appellant  then  refused  to  exercise  his  right,  and  thereafter 
passed  his  challenge  several  times,  and  did  so  after  notice  from  the  court 
that,  in  so  passing  his  challenge,  he  would  be  considered  as  having  ac- 
cepted all  the  jurors  then  in  the  box.  The  state  interposed  several  chal- 
lenges, and  as  often  as  a  juror  was  challenged  another  name  was  drawn, 
thus  keeping  the  panel  full.  When  the  state  ceased  challenging,  no  chal- 
lenge had  been  taken  by  appellant,  and  he  then  challenged  Appleburg: 
Heldt  that  the  court  erred  in  disallowing  this  challenge.  (Hawley,  J., 
dissenting. ) 

Idem — ^Waiveb. — Heldf  that  the  facts  stated  in  the  bill  of  exceptions  did  not 
constitute  a  waiver  on  the  part  of  the  defendant  to  interpose  a  challenge 
to  the  juror  Appleburg  at  any  time  before  the  jury  was  sworn.  (Haw- 
ley, J.,  dissenting.) 

Appeal  from  the  District  Court  of  the  Second  Judicial 
District,  Ormsby  County. 

The  defendant  was  indicted,  tried,  and  conricted,  of  the 
crime  of  murder  in  the  first  degree  for  the  killing  of 
Humphrey  Symons,  a  policeman,  in  Gold  Hill. 

The  evidence  on  the  part  of  the  state  showed  that  the  de- 
fendant and  a  wofnan,  with  whom  he  was  living,  and  called  his 
wife,  resided  on  the  divide  between  Gold  Hill  and  Virginia 
City,  in  a  portion  of  the  house  owned  by  Mrs.  Casey.  On  the 
twenty-first  day  of  July,  1879,  the  day  of  the  homicide,  the 
defendant  and  his  wife  were  quarreling,  and  during  the 
quarrel  a  pistol  shot  was  fired.  Mrs.  Casey  became  alarmed, 
went  out  of  her  portion  of  the  house,  crossed  the  street, 
and  called  on  Humphrey  Symons  and  begged  him  to  stop 
the  quarrel.  Symons,  at  Mrs.  Casey's  request,  went  into 
the  room  occupied  by  Pritchard  and  his  wife.  As  he  en- 
tered the  door  he  had  his  cane  in  his  right  hand  and  pipe 
in  his  left.  In  less  than  half  a  minute  after  he  entered  the 
room  two  pistol  shots  were  fired  in  quick  succession,  and  soon 
thereafter  a  third  shot  was  heard.     About  five  or  ten  min- 
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utes  after  the  third  shot  was  fired  the  defendant  came  out  on 
the  porch  with  a  revolver  in  his  right  hand,  and  kept  talking 
to  a  number  of  persons  in  the  street.  One  witness  heard  him 
say  **that  he  would  shoot  the  last  one;  that  if  anybody  *  *  * 
come  in  there  to  see  Symons  he  would  shoot  the  last  one 
that  came  in."  Another  witness  testified  that  when  de- 
fendant came  out  on  the  porch  he  said,  ''he  had  shot  him 
and  he  would  do  more."  Another  witness  testified  that  de- 
fendant said:  "I  have  killed  one;  I've  got  more  for  the 
rest  of  you."  Upon  i\,  post-mortem  examination  of  the  body 
of  the  deceased  three  pistol-shot  wounds  were  found  in  his 
head:  one  entered  the  right  cheek  under  the  right  eye  and 
passed  downwards  and  inwards  and  through  the  upper  jaw; 
another  ball  entered  the  left  cheek  a  little  under  and  to 
the  outside  of  the  left  eye  and  passed  backwards,  cours- 
ing along  the  base  of  the  skull  until  it  reached  the  back 
side  of  the  left  ear;  the  third  ball  entered  about  two  and  a 
half  inches  behind  the  right  ear,  passed  downward  and  for- 
ward between  the  two  layers  of  skull,  forcing  a  large  frag- 
ment of  skull  into  the  brain.  The  two  latter  wounds  were 
moiial.  There  were  powder  marks  on  the  face  of  the  de- 
ceased, which  indicated  that  the  pistol  when  fired  must  have 
been  in  close  proximity  to  the  face. 

When  parties  went  into  the  house  Symons  was  still  alive, 
but  unable  to  talk.  The  only  words  he  spoke,  were: 
"  Shoot  him,  shoot  him."  His  body  was  examined  for 
weapons,  and  a  pistol  was  found  in  his  hip  pocket.  Every 
chamber  was  loaded.  It  was  an  English  Bull  Dog  pistol, 
five  shooter  (very  similar  to  the  one  found  on  defendant). 
The  whole  center  of  the  floor  where  the  body  lay  was  cov- 
ered with  blood,  and  marks  of  his  hands,  and  the  prints  of 
his  fingers,  where  he  tried  to  get  up.  There  was  blood  all 
over  the  place. 

Shortly  after  the  shooting,  Mr.  Folsom,  marshal  of  Gold 
Hill,  entered  the  room  for  the  purpose  of  arresting  the  de- 
fendant, and  told  him  that  he  was  the  marshal;  at  the  same 
moment  the  defendant  raised  up  from  a  lounge,  and  drew 
a  pistol  from  his  right  hip  pocket.  The  marshal  shot  at 
him  but  did  not  know  whether  he  hit  him  or  not,  and  as  his 
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pistol  refused  to  go  off  a  second  time  he  retreated,  arrested 
Mrs.  Pritchard,  and  upon  his  return  he  met  defendant  in 
charge  of  Mr.  Donovan.  Defendant  was  arrested  by  Mr. 
Donovan,  constable  of  Gold  Hill,  who  found  a  pistol  upon 
him  with  four  empty  chambers,  and  one  charged.  The  de- 
fendant was  shot  in  his  right  arm.  About  one  hour  after 
the  arrest  of  defendant,  and  while  he  was  in  charge  of  the 
officers,  he  said  that  **he  would  shoot  anybody  that 
came  into  his  house  to  arrest  him;"  that  ** he  shot  Symons, 
and  would  shoot  any  one  that  came  into  his  house;"  that  if 
the  marshal  had  not  shot  him  in  the  arm  he  "  would  have 

killed  three  or  four  more  of  the  s — s  of  b s."     The  next 

day  after  the  shooting,  Dr.  Kirby,  the  county  physician, 
said  to  defendant:  **Look  here,  Pritchard,  it  is  rumored 
abroad  that  you  didn't  do  the  shooting."     And  he  said:  **  I 

shot  the  s — n  of  a  b h,  and  don't  deny  it;  if  I  hadn't 

been  shot  myself,  three  or  four  others  would  have  got  it." 
When  in  the  county  jail  of  Ormsby  county,  some  ten  or 
twelve  days  after  the  trial,  the  defendant,  in  explaining  how 
the  difficulty  occurred,  stated  to  Mr.  Powers,  deputy  sheriff, 
that  the  officer  Was  called  in  by  the  lady  who  owned  the 
house  which  he  rented,  that  the  officer  came  into  the  house 
and  said :  **  Good  morning,  Mr.  Pritchard,  you  may  consider 
yourself  under  arrest."  That  he  said:  **Whatfor?"  That  the 
officer  said :  **  Disturbing  the  peace."  He  said :  *'  Have  you 
got  a  warrant  ?"  The  officer  said :  **  You  will  get  one  when 
you  get  to  Gold  Hill."  He  then  said:  '*  I  want  a  warrant 
before  I  go."  That  the  officer  came  in  with  his  left  hand 
on  the  lapel  of  his  coat  and  his  cane  hanging  on  his  arm, 
and  his  gun  in  his  right  hand;  that  he  (Pritchard)  refused 
to  go,  and  the  officer  shot  him  in  the  arm.  The  testimony 
on  the  part  of  the  state  as  to  the  character  of  the  firearms, 
all  tended  to  show  that  the  defendant  was  shot  by  Mr. 
Folsom. 

-B.  E,  Taylor y  for  Appellant: 

I.  The  court  erred  in  allowing  the  challenge  on  the  part 
of  the  state,  to  the  juror  Evan  Dayid,  for  implied  bias.  (1 
Comp.  L.  503;  Crim.  Pr.  Act,  sees.  340,  342.) 
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n.  The  court  erred  in  disallowing  the  peremptory  chal- 
lenge on  the  part  of  the  defendant,  to  the  juror  0.  O.  Ap- 
plebnrg.  It  was  the  only  peremptory  challenge  taken  by 
defendant.  He  was  entitled  to  ten  peremptory  challenges. 
(Crim.  Pr.  Act,  sec.  336.)  He  was  entitled  to  challenge 
Appleburg  peremptorily  at  any  time  after  his  appearance 
in  the  jury  box,  and  before  he  was  sworn  to  try  the  cause. 
(Crim.  Pr.  Act,  sees.  334,  354.) 

III.  The  court  erred  in  giving  to  the  jury  the  instruction 
asked  for  by  the  state.  It  is  opposed  to  the  letter  and  the 
reasonable  construction  of  the  statute.  (Act  concerning 
Crimes  and  Punishments,  1  Comp.  L.  560,  sec.  17;  Id.  p. 
561,  sees.  19,  20;  Robbimy.  The  State,  8  Ohio  St.  131;  People 
V.  Potter,  5  Mich.  5;  People  v.  8coU,  6  Id.  293;  Milton  \, 
The  State,  6  Neb.  138.) 

IV.  The  testimony  does  not  show  prima  facie  that  de- 
fendant is  guilty  of  murder  in  the  first  degree.  {Stale  v. 
Turner,  Wright"^  (Ohio),  28.) 

M,  A,  Murphy,  Attorney-General,  for  Eespondent: 

I.  There  was  no  error  committed  by  the  court  in  sustain- 
ing the  challenge  to  the  juror  Evan  David.  (Comp.  L.,  sec. 
1964.) 

II.  The  action  of  the  lower  court  in  allowing  a  challenge 
to  a  juror  for  implied  bias  is  not  subject  to  review  by  this 
court.  (Comp.  L.,  sec.  2046;  People  v.  Murphy,  45  Cal. 
137;  People  v.  Colson,  49  Id.  679;  State  v.  LarJcin,  11  Nev. 
325.) 

III.  The  court  may  of  its  own  motion,  for  any  good  rea- 
son, excuse  a  qualified  juror  from  sitting  on  the  panel  in  a 
criminal  case.  (2  Gra.  &  Wat.  on  New  Trials,  192;  State 
V.  Kelly,  1  Nev.  224;  State  v.  Lawry,  4*  Id.  166,;  People  v. 
Arceo,  32  Cal.  44;  Stewart  v.  The  State,  1  Ohio  St.  66; 
United  States  v.  Cornell,  2  Mason,  91;  State  v.  Larkin,  11 
Nev.  326;   Waller  v.  State,  40  Ala.  325.) 

IV.  The  court  properly  overruled  defendant's  peremp- 
tory challenge  to  the  juror  Appleburg.  They  were  notified 
by  the  court  that  if  they  had  any  challenges  to  make  they 
must  make  them,  and  defendant  declined  to  exercise  his 
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right  when  so  requested.  (Slate  v.  Potter,  18  Conn.  166; 
State  V.  Roderigas,  7  Nev.  328;  State  v.  Cameron,  2  Chand. 
Wis.  178;  Corn  v.  liodgers,  7  Met.  Mass.  500.) 

V.  There  was  no  error  in  the  giving  of  the  instruction 
asked  for  by  the  prosecution.  It  states  the  law  correctly. 
{The  State  v.  Harris,  12  Nev.  414;  People  v.  Nicliol,  34  Cal. 
214;  People  v.  Williams,  43  Id.  344.) 

By  the  Court,  Leonard,  J. : 

Appellant  was  convicted  of  murder  of  the  first  degree. 

1.  The  evidence  in  the  case  was  to  a  great  extent  circum- 
stantial. A  juror,  Evan  David,  stated  that  in  a  case  where 
the  punishment  was  death,  he  would  not  find  the  defendant 
guilty  upon  circumstantial  evidence.  Whereupon  the  court 
sustained  a  challenge  for  implied  bias,  and  the  juror  was 
excluded.  He  was  plainly  incompetent  under  the  ninth 
subdivision  of  section  340,  of  the  Criminal  Practice  Act. 
The  state  was  entitled  to  a  jury  of  impartial  men,  who  would 
render  their  verdict  according  to  the  evidence,  whether  cir- 
cumstantial or  direct  and  positive.  Besides,  the  action  of 
the  court  in  aZto?am|7  challenges  for  implied  bias,  is  not  made 
the  subject  of  an  exception.  {State  v.  LarJdn,  11  Nev.  325; 
People  V.  Murphy,  45  Cal.  137;  People  v.  Colson,  49  Id.  679; 
People  V.  Atherton,  51  Id.  495.) 

2.  The  court  instructed  the  jury,  that  **  there  need  be  no 
appreciable  space  of  time  between  the  intention  and  the  act 
of  killing.  They  may  be  as  instantaneous  as  successive 
thoughts  of  the  mind.  It  is  only  necessary  that  the  act  of 
killing  be  preceded  by  a  concurrence  of  will,  deliberation, 
and  premeditation  on  the  part  of  the  slayer;  and  if  such  is 
the  case,  the  killing  is  murder  in  the  first  degree,  no  matter 
how  rapidly  these  acts  of  the  mind  may  succeed  each  other, 
or  how  quickly  they  may  be  followed  by  the  act  of  killing." 

That  was  only  a  part  of  the  instructions  given.  In  addi- 
tion, the  court  properly  defined  murder  of  the  first  and 
second  degrees,  and  manslaughter,  as  well  as  justifiable  and 
excusable  homicide.  The  instruction  complained  of,  if 
given  alone,  could  not  be  upheld,  but,  in  connection  with 
the  others,  it  is  correct,  as  was  held  in  State  v.  Harris,  12 
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Nev.  416.     (See,  also,  People  v.  Nichol,  34  Cal.  214;  People 
V.  Williams,  43  Id.  344. ) 

3.  After  carefal  examination  we  are  convinced  that  the 
evidence  is  sufficient  to  support  a  verdict  of  murder  in  the 
first  degree. 

4.  The  bill  of  exceptions  shows,  that  C.  O.  Appleburg 
and  eleven  other  jurors  were  examined  and  passed  by  both 
parties,  for  cause,  and  were  in  the  box,  when  inquiry  was 
made  of  counsel  for  appellant,  whether  he  had  any  peremp- 
tory challenges;  that  appellant  then  refused  to  exercise  his 
right,  and  thereafter  passed  his  challenge  several  times,  and 
did  so  after  notice  from  the  court,  that,  in  so  passing  his 
challenge,  he  would  be  considered  as  having  accepted  all 
the  jurors  then  in  the  box.  The  state  interposed  several 
challenges,  and  as  often  as  a  juror  was  challenged,  another 
name  was  drawn,  thus  keeping  the  panel  full.  When  the 
state  ceased  challenging,  no  challenge  had  been  taken  by 
appellant,  and  he  then  challenged  Appleburg.  His  chal- 
lenge was  disallowed,  an  exception  taken,  and  the  jury  was 
then  sworn  to  try  the  cause.  The  number  of  challenges 
taken  by  the  state  does  not  appear. 

It  is  strenuously  urged  by  counsel  for  appellant,  that  until 
his  challenges  were  exhausted,  his  right  was  to  challenge, 
peremptorily,  any  juror  who  had  not  been  sworn  to  try  the 
cause.  We  do  not  understand  counsel  for  the  state  to  deny, 
that  appellant  would  have  had  the  right  to  interpose  a  chal- 
lenge to  Appleburg,  or  any  other  juror,  before  he  was  sworn,  ' 
if  the  court  had  not  notified  him,  that  ''if  he  passed  his 
challenge,  he  would  be  considered  as  having  accepted  all  the 
jurors  then  in  the  box." 

It  has  always  been  the  policy  of  the  law  to  permit  the  de- 
fendant in  a  capital  case,  the  longest  time  possible,  in  which 
to  exercise  his  peremptory  challenge;  that  is,  until  the 
juror  is  sworn.  The  statute  makes  no  provision  as  to  the 
time  when  such  challenge  shall  be  interposed,  only  that  it 
shall  be  taken  before  the  juror  is  sworn;  and  the  court  may, 
for  good  cause,  permit  it,  as  well  as  a  challenge  for  cause, 
to  be  taken  after  he  is  sworn.  (Crim.  Pr.  Act,  sees.  332, 
334.)     We  have  no  doubt,  as  was  said  in  Anderson's  case 
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(4  Nev.  275),  that  the  Criminal  Practice  Act  contemplates 
the  swearing  of  jurors  before  the  panel  is  completed.  It  is 
fairest,  however,  to  postpone  the  administration  of  the  oath 
as  late  as  possible,  which  certainly  may  be  done,  if  no  ob- 
jection is  made.  But  if  the  court  delays  swearing  the  jury 
until  after  it  is  completed,  it  is  just  and  reasonable  for  the 
defendant  to  alternate  with  the  state  in  taking  his  chal- 
lenges; and  the  statute  does  not  prohibit  such  practice. 
Compliance  with  a  rule  requiring  him  to  do  so,  may  be  en- 
forced, as  we  shall  see,  but  if  we  are  not  mistaken,  that  can 
be  accomplished  in  one  way  only;  that  is,  by  swearing  such 
jurors  as  are  not  challenged  by  the  state,  and  which  the  de- 
fendant then  refuses  to  challenge.  But  this  subject  will  be 
considered  hereafter.  We  only  wish  to  say  at  this  time,  that 
appellant  would,  without  doubt,  have  had  the  right  to  chal- 
lenge Appleburg  when  he  did,  if  he  had  not  been  notified 
as  above  stated.  (People  v.  Reynolds,  16  Cal.  132;  People 
y.  Kohle,  4  Id.  199;  People  v.  Bodriguez,  10  Id.  59;  People 
V.  Jeulcs,  24  Id.  12;  People  v.  Johnson,  47  Id.  122;  lien- 
di'iclcs  Case,  5  Leigh,  715;  Hunter  v.  Parsons,  22  Mich.  101; 
Johns  V.  People,  25  Id.  503;  Hooker  v.  State,  4  Ohio,  350; 
Miilmj  V.  State,  7  Blackf.  593;  Morris  v.  State,  7  Id.  607; 
WiUiams  v.  State,  3  Kelly  (Ga.),  459;  opinion  of  chief  justice 
inStatey.  Cametvn,  2  Chandler  (Wis.),  181;  Statev .  Squaires, 
2  Nev.  232.)  It  remains  to  consider  whether  the  court's  no- 
tice cut  oflf  the  right  appellant  would  otherwise  have  had. 
lu  the  State  v.  Anderson,  4  JJev.  274,  the  court  required 
both  parties  to  make  their  peremptory  challenges  to  the 
twelve  jurors  then  in  the  box,  all  of  whom  had  been  exam- 
ined and  passed  for  cause.  The  district  attorney  interposed 
no  challenge,  and  the  defendant  but  four.  The  eight  re- 
maining jurors  were  then  sworfi  to  try  the  cause,  and  the 
court  ordered  that  thereafter,  in  filling  the  panel,  each 
juror  called  should  be  finally  passed  on  by  the  exercise  or 
waiver  of  the  peremptory  challenge.  After  eleven  jurors  had 
been  sworn  to  try  the  cause,  and  the  defendant  had  ex- 
hausted nine  of  his  peremptory  challenges,  he  asked  leave 
to  challenge  one  of  the  eleven  jurors  then  sivorn.  That 
privilege  was  refused,  and  this  court  sustained  the  refusal 
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upon  tlie  groandy  that  nDder  onr  statute,  the  court  had  the 
right  to  have  jurors  sworn  before  the  panel  was  completed, 
and  that  after  they  were  swom^  a  peremptory  challenge  to 
sucliy  was  not  a  matter  of  right.  The  court  said  the  case  of 
The  People  v.  Jenk»y  24  Cal.  11,  was  not  in  conflict  with  the 
rule  stated,  and  added:  "There  there  was  an  ofier  made  to 
challenge  one  of  the  jurors  be/ore  he  was  sworn  to  try  the 
caase;"  thus  intimating,  at  least,  that  if  the  juror  in  Ander- 
son's case,  had  not  been  sworn  at  the  time  he  was  cballenged, 
a  disallowance  of  the  challenge  would*have  been  error;  for, 
as  we  shall  see,  it  was  so  held  in  Jenks'  case.  We  are  not 
disposed  to  extend  the  rule  stated  and  upheld  in  Anderson's 
case. 

Jurors  may  be  sworn  before  the  juiy  is  completed,  if  such 
a  course  is  deemed  necessary  by  the  court,  and  after  that, 
such  jurors  can  not  be  challenged  unless  good  cause  is 
sbowu.  But  we  shall  see  tbat  a  court  can  not  by  any  rule 
or  order  deprive  a  prisoner  of  the  right  to  challenge  a  juror 
peremptorily  before  he  is  sworn;  and  that  being  so,  wo  fail 
to  perceive  how  it  can  do  so,  indirectly,  by  notifying  him 
that  a  failure  to  challenge  at  a  time  stated,  but  before  the 
juror  is  sworn,  will  be  considered  an  acceptance.  Many 
of  the  cases  hereafter  referred  to,  hold  that  appellant  had 
tbe  right  to  retract  his  acceptauce  or  election  of  Appleburg, 
even  though  his  silence  was  tantamount  to  either;  but  tbat 
point  we  do  not  decide,  our  opinion  being  that  it  amounted 
to  neitber.  The  law  provides  that,  before  a  juror  is  called, 
the  defendant  shall  be  informed  tbat,  if  he  intends  to  chal- 
lenge an  individual  juror,  he  must  do  so  when  the  juror 
appears  and  before  he  is  sworn.  (Sec.  332.)  The  plain 
meaning  of  that  language  is,  that  he  may  have  until  the 
juror  is  sworn  to  challenge  peremptorily;  because  sections 
352  and  353  provide  that,  all  challenges  for  caitse  shall  be 
taken  immediately  after  the  juror  is  called,  first  by  the  de- 
fendant, then  by  the  state,  and  tbat  all  such  challenges  shall 
be  exhausted  by  each  party  before  the  other  begins.  It 
follows,  of  course,  tbat  if  either  party  fails  to  exercise  any 
challenge  for  cause,  at  the  time  stated,  he  waives  his  right; 
because  his  time  to  do  so  is  expressly  limited.     But  it  is  not 
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SO  in  relation  to  the  peremptory  challenge,  for  as  to  that, 
section  354  provides:  "If  all  the  challenges  on  both  sides 
be  disallowed  (that  is,  all  challenges  for  cause),  either  party 
may  still  take  a  peremptory  challenge,  unless  the  peremptory 
challenges  be  exhausted;"  and  there  is  no  limit  set,  within 
which  the  challenges  last  named  shall  be  taken,  except  that 
they  shall  be  interposed  before  the  jury  is  sworn.  And  if, 
for  any  reason,  the  court  delays  the  swearing  of  the  jury 
until  it  is  fully  impaneled,  the  time  for  challenging  per- 
emptorily is  thereby  extended,  and  its  only  limitation  still 
is,  until  the  jury  is  sworn.  Had  the  court,  in  Anderson's 
case,  ordered  that  in  filling  the  panel,  each  juror  thereafter 
called  should  be  finally  passed  upon  by  the  exercise  or  waiver 
of  peremptory  challenges,  but  had  not  caused  them  to  be 
sworn  after  defendant's  failure  to  challenge  as  ordered,  a 
subsequent  disallowance  of  challenges  to  such  as  were  not 
sworn,  would  have  been  error.  In  other  words,  the  order 
made  would  have  been  ineffectual,  if,  before  the  challenge,  it 
had  not  been  supplemented  with  an  oath  to  the  juror  to  try 
the  cause.  And  if  the  court  has  not  power  by  an  order  alone, 
to  abridge  the  time  given  by  statute,  how  can  it  do  so  by  a 
notice  to  the  defendant,  that  his  failure  to  challenge  before 
the  expiration  of  the  statutory  limit  will  be  considered  an 
acceptance  of  jurors  not  challenged? 

Our  opinion  is,  that  if,  as  a  question  of  laio,  appellant's 
failure  to  challenge  Appleburg  at  the  time  stated  was  not  an 
acceptance  of  him,  or  a  waiver  of  the  right  to  challenge  at 
any  time  before  he  was  sworn,  then  the  court  was  not  justi- 
fied in  so  considering  it,  or  in  notifying  appellant  that  it 
would  be  so  considered,  or  in  being  misled,  if  appellant  did 
not  so  consider  it.  The  court  had  a  right  to  come  to  a  legal 
conclusion  upon  the  effect  of  appellant's  conduct,  and  that 
effect  followed  with  or  without  notice.  But  notice  of  a  con- 
clusion not  sustained  by  the  law,  fell  still-born.  It  did  not 
affect  appellant's  rights,  and  it  was  not  incumbent  upon  him 
to  express  any  dissent  therefrom,  take  exception  thereto,  or 
in  any  way  yield  his  rights  by  reason  thereof.  There  was 
nothing  to  except  to.  (Crim.  Pr.  Act,  sec.  421).  At  most, 
it  was  merely  information  given  in  advance,  that  the  court 
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would  construe  defendant's  failure  to  challenge  at  the  time 
stated,  as  an  acceptance,  although  the  law's  limit  to  the  ex- 
ercise of  the  privilege  was  diflferentand  more  favorable  to  him. 

Within  the  lawful  period  he  could  chiim  his  privilege,  the 
same  as  though  the  useless  notice  had  not  been  given;  and 
when  the  challenge  was  disallowed,  an  exception  at  that 
time  is  all  that  was  necessary.  A  defendant  may,  oftentimes, 
waive  a  privilege  by  failing  to  exercise  it  within  the  time  al- 
lowed by  law;  but  he  waives  nothing,  by  inaction  merely,  so 
long  as  that  time  remains;  because  tieither  the  court  nor 
the  state  odght  to  conclude  therefrom,  that  he  intends  to 
waive  his  right,  and  consequently  neither  should  be  misled 
or  deceived  thereby.  If  our  statute  provided  that,  in  case 
a  defendant  desires  instructions  to  the  jury,  he  shall  pre- 
sent them  to  the  court  at  any  time  before  the  close  of  tJie 
argument  on  both  sides,  it  would  hardly  be  claimed,  upon 
ji  plea  of  waiver  or  otherwise,  that  he  would  be  barred  from 
so  doing,  although  no  exception  was  taken,  simply  because 
of  a  notification  by  the  court,  that  unless  he  hands  them  iu 
before  the  argument,  he  will  be  considered  as  not  desiring 
instructions.  The  court  would  have  no  right  to  so  inform 
him,  or  to  so  consider  the  effect  of  a  failure  to  priesent  them 
at  the  time  stated;  and  a  refusal  to  give  proper  instructions 
presented  at  any  time  before  the  close  of  the  argument, 
would  be  error. 

Suppose  a  defendant  in  a  civil  case,  where  he  has  ten 
days  to  answer,  under  the  statute,  immediately  upon  being 
served  with  summons,  gives  the  plaintiff  written  notice  of 
his  appearance,  under  section  499  of  the  Civil  Practice 
Act.  The  court  is  in  session,  and  the  notice  is  served  in 
court. 

Plaintiff's  attorney  asks  the  court  to  order  the  defendant 
to  answer  in  five  days.  Defendant  waives  notice  of  the 
motion,  and  thereupon  the  court  not  only  informs  hina  that, 
if  he  fails  to  answer  within  five  days,  it  will  be  considered 
that  he  does  not  wish  to  answer,  and  that  judgment  by  de- 
fault will  be  taken  against  him,  but  also  orders  him  to  an- 
swer within  five  days.  Neither  the  defendant  nor  his  attor- 
ney pays  any  attention  to  the  information  volunteered  by 


Jan.  1880.]    State  of  Nevada  v.  Pritchaed.  85 

Opinion  of  the  Court — I«eonard,  J.  . 

the  court,  or  to  the  order.  Default  is  entered  at  the  end  of 
five  days,  and  judgment  taken.  On  the  tenth  day  an  answer 
is  filed,  when  defendant  moves  the  court  to  set  aside  the  de- 
fault and  vacate  the  judgment,  without  making  any  showing, 
except  the  facts  above  stated,  and  that  he  has  a  good  de- 
fense at  law  to  the  action.  The  court  refuses  the  motion, 
on  the  ground  that  the  defendant  waived  his  right  to  answer 
by  failing  to  do  so  in^t;e  days,  and  orders  the  answer  struck 
from  the  files  of  the  court.  The  defendant  excepts,  and  the 
court  signs  and  seal^  a  bill  of  exceptions  showing  all  the 
facts  stated.  The  action  of  the  court  in  that  case  would  be 
so  plainly  error,  that  no  attorney  having  regard  for  his  I'epu- 
tation,  could  be  induced  to  make  an  argument  in  its  support. 
But  why  was  not  the  refusal  complained  of  here,  equally 
erroneous,  it  being  true  that  the  time  for  challenging  Apple- 
burg,  as  fixed  by  statute,  had  not  expired  when  the  chal- 
leoge  was  interposed? 

In  the  case  supposed,  no  exception  to  the  court's  informa- 
tion or  to  its  order  would  have  been  necessary,  for  in  the 
face  of  the  statute  the  court  had  no  right  or  power  to  give 
the  one  or  make  the  other,  and  they  went  for  naught.  So 
it  was  in  this  case.  If  the  statute  allowed  the  court,  in  its 
discretion,  to  permit  a  defendant  in  a  criminal  case  to  pass 
his  peremptory  challenge  or  not,  and  by  an  order  alone  to 
abridge  the  time  for  challenging,  then  silence  by  him  when 
notified,  as  appellant  was  in  this  case,  might,  with  more 
reason,  be  deemed  a  waiver  or  acceptance,  and  the  court, 
with  greater  reason,  to  have  so  considered  it.  But  as  the 
statute  now  is,  an  expression  of  dissent  by  appellant's  coun- 
sel would  have  been  purely  gratuitous  on  his  part.  He 
was  not  bound  to  speak  or  lose  a  plainly  declared  right. 
It  is  true,  upon  the  authority  of  Anderson's  case,  that  the 
coui-t  could  have  had  such  jurors  sworn  before  the  panel 
was  completed  as  were  not  challenged  by  either  party;  and 
it  may  be  said  if  appellant  had  not  by  his  silence  apparently 
acquiesced  in  the  court's  construction  of  the  effect  of  his 
failure  to  challenge,  that  the  jurors  passed  by  both  parties 
might  have  been  sworny  and  thus  the  privilege  of  challeng- 
ing Appleburg  cut  ofiT.     It  is  begging  the  question  to  say 
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that,  inasmuch  as  the  court  might  have  cut  off  a  valuable 
privilege,  in  a  legal  way,  therefore  it  could  do  the  same 
thing  by  a  method  that  is  not  allowed.  We  do  not  know, 
however,  nor  have  we  any  reason  to  think,  that  the  court 
would  not  have  postponed  swearing  the  juiy  until  it  was 
completed,  even  though  appellant's  counsel  had  stated  that 
be  did  not  agree  with  the  court  in  its  conclusions,  and  should 
claim  the  right  to  challenge  any  juror  until  he  was  sworn. 
There  was  no  intimation  of  an  intention  to  pursue  a  diffei^ 
ent  course  if  appellant  did  not  challenge  at  the  time  stated; 
aud  appellant's  counsel  might  well  have  concluded  that,  the 
court  only  intended  to  notify  him  of  what  it  considered  the 
legal  effect  of  passing  his  challenges.  Before  it  can  be 
claimed  that  appellant  ought  to  be  deprived  of  a  statutory 
right  of  the  highest  importance,  because  he  misled  the 
court,  two  facts  at  least  should  plainly  appear :  First,  that 
he  had  some  reason  to  think  his  conduct  was  misleading; 
and,  second,  that  the  court  was,  in  fact,  misled,  and  thereby 
induced  to  pui*sue  a  course  in  impaneling  the  jury  which 
\  otherwise,  it  would  not  have   pursued.      Because,  prima 

facie,  the  disallowance  of  a  peremptory  challenge  by  the 
defendant  in  a  criminal  case,  before  such  challenges  are  ex- 
hausted, and  before  the  juror  is  sworn,  is  error;  and  if 
there  is  nothing  in  the  record  justifying  the  court's  action 
it  must  be  so  declared.  It  ought,  also,  to  appear  that  appel- 
lant s  conduct  would  have  been  detrimental  to  the  interests 
of  the  state,  if  his  challenge  had  not  been  disallowed.  But 
for  the  purposes  of  this  case,  let  that  fact  be  presumed,  if 
the  other  two  above  stated  are  shown.  In  the  first  place,  by 
his  silence,  appellant  can  not  be  said  to  have  acquiesced  in 
anything  not  contained  in  the  court's  notice,  which  was, 
that  in  passing  his  challenge  he  would  be  considered  as 
having  accepted  the  jurors  then  in  the  box,  among  whom 
was  Appleburg. 

If  we  are  correct  in  the  conclusions  before  stated,  the 
court  had  no  right  to  be  misled  in  that  regard;  that  is,  with 
or  without  appellant's  silence,  it  should  not  have  consid- 
ered that,  passing  the  challenge  was  an  acceptance  or  waiver, 
which  barred  an  exercise  of  the  right  at  any  time  before  the 
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juror  was  sworn,  or  that  appellant  ought  to  so  consider  it. 
Nor  Lad  appellant  reason  to  think  the  court  would  change 
the  method  of  impaneling  before  pursued,  if  he  did  not 
then  interpose  his  challenges  or  accept  the  jurors  then  in 
the  box;  for,  as  before  stated,  there  was  no  intimation  of 
such  intention,  and  apparently  there  was  no  cause  for  it, 
because  ifc  appears  that  there  were  eleven  jurors  who  had 
been  summoned  in  the  case,  who  had  not  been  called  or 
examined  at  the  time  the  panel  was  completed.  Under 
such  circumstances,  it  should  not  be  held  that  appellant 
ought  to  have  thought  the  court  would  pursue  a  different 
method,  simply  because  it  might  do  so.  Had  he  avowed 
his  intention  to  challenge  any  juror  he  saw  fit,  until  such 
jnror  was  sworn,  still,  the  court  might  not  have  (5hanged  its 
method,  and  if  it  had  not,  appellant  could  have  challenged 
Appleburg. 

In  the  second  place,  if  the  court  was,  in  fact,  misled,  it 
was  in  misapprehending  the  legal  effect  of  passing  the  chal- 
lenge, merely,  after  notice;  and,  as  before  stated,  there  is 
nothing  in  the  record  tending  to  show  that  a  different  course 
would  or  ought  to  have  been  pursued  in  impaneling  the 
jury,  had  appellant  announced  his  intention  to  cl^iim  his 
right,  as  to  any  juror,  until  he  was  sworn.  Finally,  when  he 
passed  his  challenge  after  notice,  it  may  be  that  he  did  not 
intend  to  object  to  any  juror  then  in  the  box.  It  may  be, 
that  his  mind  was  changed  by  something  that  occurred  after 
the  court's  notice  and  immediately  before  Appleburg  was 
challenged.  If  so,  he  was  in  no  manner  blamable,  and 
silence,  after  an  ineffectual  notice,  should  not,  and  can  not, 
be  considered  as  a  waiver  of  the  right  of  challenge  or  an  ac- 
ceptance of  jurors  then  in  the  box.  (Lindsley  v.  The  People, 
6  Parker's  Cr.  E.  237.) 

In  support  of  the  action  of  the  court  below,  we  are  re- 
ferred to  four  authorities,  and  after  a  somewhat  extended 
research,  are  unable  to  add  to  the  list. 

The  first,  and  most  important,  is  The  State  v.  Potter,  18 
Conn.  175.  The  statute  then  in  force  in  that  State  gave  a 
defendant  indicted  for  murder  the  right  to  challenge,  per- 
emptorily, **  twenty  of  the  jurors  summoned  and  impaneled 
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for  said  trial,  and  no  more,  without  showing  sufficient  rea- 
sons." {State  V.  Potter f  supra;  Gen.  Stats.  Conn.  Hevis., 
1866,  p.  288,  sec.  238.) 

We  quote  from  the  opinion: 

'*  Again,  it  is  said  the  prisoner  has  been  deprived  of  a 
right  to  a  peremptory  challenge,  which  he  was  entitled  to. 
It  is  not  denied  that  time  and  opportunity  were  given  to 
the  prisoner  to  challenge  a  juror,  but  it  is  claimed  that  he 
had  not  aU  the  time  the  law  allows  him.  Dickerman,  a 
talesman,  had  been  examined,  and  there  was  ^o  cause  of 
challenge  known  against  him.  The  court  then  told  the 
counsel,  if  they  intended  a  peremptory  challenge  they  must 
make  it  at  that  time.  They  bad,  then,  a  reasonable  op- 
portunity to  make  their  challenge;  but  they  claim  they  may 
make  it  at  their  own  time,  provided  it  is  done  before  the 
jurors  are  sworn.  The  statute,  it  is  said,  gives  them  power 
to  challenge  peremptorily  twenty  jurors  summoned  and  im- 
paneled, and  much  criticism  has  been  had  upon  the  word 
'impaneled.'  It  is  claimed  that  it  means  the  juiy^swom 
to  try  the  cause,  and  that,  until  sworn,  they  are  not  im- 
paneled. That  they  form  a  jury,  when  thus  impaneled,  is 
true,  but  that  they  are  not  impaneled  until  sworn  is  not  true. 
On  the  other  hand,  we  learn  from  high  authority  that  a  jury 
are  said  to  be  impaneled  when  the  sherijQf  has  entered  their 
names  into  a  panel,  a  little  piece  of  parchment.  (Go.  lAtt, 
158,  b.)  *  *  *  And  we  can  hardly  open  a  book  upon 
the  subject  but  it  speaks  of  the  panel  returned  by  the 
sheriff.     (4  M.  &  Sel.  467.)^' 

It  is  not  necessary  for  us  to  give  our  opinion  of  the  mean- 
ing of  the  word  '^  impaneled,"  as  used  in  the  statute  referred 
to.  It  is  enough  to  know  the  meaning  given  to  it  in  Potter's 
case,  as  it  was  indefinitely  used  in  that  particular  statute; 
which  was,  that  a  jury  might  be  said  to  be  impaneled  when 
their  names  were  entered  by  the  sherijBT  in  his  return  of 
jurors  summoned.  In  other  words,  that  the  statute  itself 
did  not  prescribe  the  time  when  a  peremptory  challenge 
might  or  should  be  taken.  After  arriving  at  that  conclusion, 
it  was  very  properly  held  that,  the  statute  did  not,  in  terms, 
or  by  rational  implication,  prohibit  the  court  from  fixing 
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the  time  when  the  defendant  should  interpose  his  challenges, 
especially  as  in  so  doing  he  was  given  all  rights  accorded 
by  the  common  law  practice.  We  quote  further:  **  But  it 
is  said  the  clerk  informs  the  prisoner  that  if  he  would  chal- 
lenge them,  or  any  of  them,  before  they  are  sworn,  he  shall 
be  heard.  This  is  certainly  the  form.  We  understand  it 
to  mean  that  his  challenges  must  be  made  before  the  jurors 
are  sworn;  but  we  do  not  suppose  that  the  prisoner  is, 
therefore,  to  direct  at  what  time  before  they  are  sworn  this 
shall  be  done.  He  is  called  upon  then  to  make  his  chal- 
lenges, and  when  he  has  had  a  fair  opportunity  to  do  this, 
he  has  had  the  privileges  the  statute  confers  upon  him.  He 
has  the  right  to  plead,  to  examine  witnesses,  to  be  heard  by 
counsel;  but  the  court  direct  the  time  when  he  shall  plead, 
when  his  witnesses  shall  be  heard,  and  the  order  in  which 
his  counsel  shall  speak.  *  *  *  The  order  of  time  and 
manner  of  proceeding  on  all  such  subjects  must,  of  course, 
be  under  tl^e  direction  of  the  court,  unless  the  statute 
P'escribes  otlierwise."  We  might  fully  agree  with  the 
above,  in  view  of  the  Connecticut  statute  and  the  court's 
construction  of  the  same.  Because  it  does  not  appear  from 
the  opinion,  or  from  an  examination  of  the  statute,  that 
under  the  law  of  that  state,  it  was  the  court's  duty  to  have 
the  clerk  inform  the  prisoner,  *'  that  if  he  would  challenge 
the  jurors,  or  any  of  them  before  they  were  sworn,  he 
should  be  heard."  If  that  was  so,  and  informing  the  pris- 
oner as  stated,  was  merely  a  matter  of  practice,  there  was 
nothing  in  the  statute  to  hinder  the  court  directing  also,  at 
what  time  before  the  jury  were  sworn,  the  challenge  should 
be  taken. 

Potter's  case  was  decided  upon  the  Connecticut  statute, 
as  this  case  must  be  upon  ours.  The  natural  meaning  of 
ours  has  already  been  given,  and  courts  should  not,  by  judi- 
cial legislation,  give  it  any  other. 

The  State  v.  Boderigas,  7  Nev.  328,  is  not  in  conflict  with 
our  opinion  as  before  expressed.  The  intention  of  the  court 
was  to  affirm  the  decision  in  Anderson's  case,  and  nothing 
more.  In  both  cases,  the  juror  had  been  sworn  before  the 
challenge  was  taken. 
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In  the  State  v.  Cameron,  2  Ckand.  (Wis.)  178,  it  appears 
that  before  the  jury  had  been  sworn,  bat  after  they  had 
been  accepted  by  both  parties,  the  defendant,  whose  chal- 
lenges had  not  been  exhausted,  asked  leave  to  challenge  a 
jaror  peremptorily,  but  his  reqnest  was  ref  ased.  A  majority 
of  the  conrt  thought  the  mling  was  correct  and  said:  ''  The 
cases  cited  by  the  counsel  for  the  prosecution  show,  that  in 
two  of  the  states,  the  practice  is  not  to  allow  a  defendant  in 
a  criminal  prosecution  to  challenge  a  juror  peremptorily 
after  he  had  been  accepted;  while  in  Massachusetts  it  ap- 
pears that  the  privilege  must  be  exercised  before  the  juror 
is  examined.  {Commonwealth  y.  Rogers,  7  Met.  500.)  An 
examination  of  the  authorities  shows,  that  the  practice  is 
different  in  different  states,  and  has  not  been  uniform  in  the 
same  courts.'' 

The  opinion  was  rendered  in  1850,  and  no  reference  is 
made  to  the  statute.  *  *  *  The  Bevised  Statutes  of 
1858  (p.  993,  sec.  4)  show  that  certain  peremptory  challenges 
are  allowed,  but  there  is  no  direction  or  intimation  as  to 
when  they  shall  or  may  be  taken.  We  presume  such  was 
the  case  at  the  time  of  the  decision  in  question.  If  so,  it 
does  not  necessarily  militate  against  our  view. 

The  chief  justice,  however,  dissented  from  the  opinion  of 
the  majority,  and  held  that  the  right  of  peremptory  challenge 
existed  until  the  actual  swearing  of  the  juror,    (p.  181.) 

Commonwealth  v.  Sogers  is  the  last  ease  cited  by  the  counsel 
for  the  state.  The  court  held,  that  under  the  Bevised  Statutes 
"  the  right  of  peremptory  challenge,  if  exercised  at  all,  must 
be  exercised  in  the  first  instance,  before  the  juror  should  be 
interrogated  as  to  his  bias  or  opinions."  Sec.  3  of  ch.  137 
(see  Mass.  Bev.  Stats.  1836)  provided  that,  ''Every  person 
indicted  for  any  offense  shall,  when  the  jury  is  impaneled 
for  his  trial,  be  entitled  to  the  same  challenges  that  ore  by 
law  allowed  to  defendants  in  civil  cases.  And  sec.  27,  ch. 
95,  regulating  trials  in  civil  actions,  provided:  ''The  court 
shall,  on  motion  of  either  party  in  any  suit,  examine  on  oath 
any  pereon  who  is  called  as  a  juror  therein,  to  know  whether 
he  is  related  to  either  party,  or  has  any  interest  in  the  cause, 
or  has  expressed  or  formed  any  opinion.      «       «       «       • 
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and  if  ifc  shall  appear  to  the  court  that  the  juror  does  Dot 
stand  indifferent  in  the  cause,  another  shall  be  called  and 
placed  in  his  stead /or  the  trial  of  that  cause"  Under  those 
statutes  the  court  held  as  before  stated;  evidently  upon  the 
ground  that  if  an  indifferent  juror  was  placed  upon  the 
jury,  ''for  the  trial  of  that  cause,"  it  waa  not  intended  that 
he  should  be  challenged  off. 

We  conceive  that  upon  the  state's  own  authorities,  its  posi- 
tion is  poorly  sustained;  but,  as  briefly  as  possible,  let  us 
examine  those  taking  an  opposite  view.  In  People  v.  KoMe, 
4  Cal.  199,  after  twelve  jurors  had  been  called  and  accepted, 
the  prisoner,  having  ten  peremptory  challenges,  offered  to 
challenge  one;  but  his  offer  was  refused  and  the  jurors  were 
sworn.  It  was  held  that  the  court  erred.  The  statute  re- 
ferred to  in  the  opinion,  as  well  as  in  all  other  cases  in  that 
court,  to  which  we  shall  refer,  was  the  same  as  ours.  Kohle's 
case  was  decided  in  1854 — seven  years  before  our  Criminal 
Practice  Act  was  copied  from  the  California  statute.  In 
People  V.  Rodriguez,  10  Cal.  59,  decided  in  1858,  the  court 
said:  '*  Had  the  eleven  jurors  been  sworn  against  the  objec- 
tion of  defendant,  and  then  his  challenge  refused,  the  ques- 
tion would  have  presented  another  aspect.  The  right  to 
challenge  the  juror  before  he  is  sworn  is  expressly  secured  by 
the  statute  and  settled  by  the  decision  of  this  court  in  the 
case  of  the  People  v.  KoldeJ^ 

In  People  v.  Reynolds,  it  was  held  that,  "jurors  may  be 
sworn  as  they  are  accepted,  or  the  administration  of  the 
oath  may  be  delayed  until  the  panel  is  completed."  (But 
see  People  v.  Scogghis,  37  Cal.  676,  and  People  v.  Russell,  46 
Id.  122. )  **  Either  mode  may  be  adopted,  and  in  either  case 
the  defendant  must  exercise  his  right  of  peremptory  chal- 
lenge before  the  jury  is  sworn," 

In  JerJcs^  case,  24  Id.  12,  after  five  jurors  had  been  im- 
paneled, the  court  informed  the  defendant  "that  he  must 
exhaust  all  his  challenges  to  the  jury  before  accepting  them, 
and  that  he  would  not  be  permitted  to  challenge  afterward, 
without  assigning  a  sufficient  reason  therefor."  Defendant 
excepted  to  the  rule.  He  afterward  examined  the  remain- 
ing seven  for  cause,  and  passed  them  to  the  district  attorney. 
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who  expressed  himself  satisfied  with  the  jury.  The  court 
then  ordered  them  to  be  sworn,  when  defendant  challenged 
one  of  the  seven  last  examined,  without  assigning  any  reason 
therefor,  except  his  "statutory  right."  His  challenge  was 
disallowed  and  the  jurors  were  sworn  to  try  the  cause.  The 
supreme  court  held  the  disallowance  of  the  challenge 
"clearly  erroneous,"  saying,  that  "the  plain  and  express  pro- 
vision of  the  statute  can  not  be  contravened  by  any  arbi- 
trary rule  of  the  court.  *  *  *  Facts  touching  the 
competency  of  the  juror  might  come  to  the  knowledge  of  the 
defendant  or  his  counsel  after  tlieir  acceptance  and  before 
the  administration  of  the  oath,  not  known  to  them  at  the 
time  he  was  accepted,  which  might  materially  affect  their 
judgment  upon  the  question  of  challenge.  In  such  an  event 
the  defendant  is  not  bound  to  disclose  these  facts  to  the  court 
or  jury." 

•  In  People  v.  Ah  You,  47  Cal.  121,  twelve  jurors  were  sworn 
to  answer  questions.  After  they  had  answered,  several 
peremptory  challenges  were  interposed,  and  the  remainder 
were  accepted.  Others  were  then  called  to  fill  the  panel, 
and  after  they  had  been  examined  for  cause,  the  defendant 
peremptorily  challenged  Davis,  who  had  been  accepted 
when  the  first  list  of  jurors  was  called.  The  challenge  was 
disallowed,  the  court  holding  that  it  could  not  be  interposed 
without  cause  shown.  The  supreme  court  held  that,  the 
defendant  could  take  his  challenge  at  any  time  before  the 
juror  was  sworn.  HendricKs  case,  5  Leigh,  710,  shows  that, 
D.  Hudson  was  called  as  a  juror  and  elected  by  the  prisoner. 
The  court  refused  thereafter,  but  before  he  was  sworn,  to 
permit  the  defendant  to  challenge  him  peremptorily.  On 
appeal  the  court  said:  "But  we  think  the  court  below  erred 
in  refusing  to  permit  the  prisoner  to  retract  his  election  of 
the  juror  D.  Hudson,  and  to  challenge  him  peremptorily. 
Some  circumstances  are  stated  to  show  the  reason  of  this 
decision,  which  it  is  not  necessary  to  advert  to;  for  this 
court  is  unanimously  of  opinion  that  the  right  of  a  prisoner 
to  challenge  any  juror  peremptorily  is  absolute  at  any  time 
before  the  juror  is  sworn,  and  that  no  circumstances  can 
bring  that  right  within  the  discretion  of  the  court,  so  long 
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as  it  is  confined  to  the  number  of  peremptory  challenges 
allowed  by  law."  And  for  that  error  the  judgment  was  re- 
versed.    (See,  also,  other  cases  first  cited  in  this  opinion.) 

We  are  of  opinion,  upon  reason  and  authority,  that  the 
court  erred  in  disallowing  the  challenge  in  question,  and 
that  thereby  appellant  was  deprived  of  a  material  right. 

The  judgment  and  order  overruling  appellant's  motion 
for  a  new  trial  are  reversed,  and  the  cause  remanded. 

Hawley,  J.,  dissenting: 

I  am  of  opinion  that  the  record  affirmatively  shows  that 
tbe  defendant  waived  his  right  to  interpose  a  peremptory 
challenge  to  the  juror  Appleburg. 

The  rule  is  universal  that  a  party,  either  in  a  civil  or 
crimiDal  action,  may  waive  any  statutory  right,  unless  the 
observance  of  it  is  imperatively  required. 

As  a  general  rule  counsel  can  not  consent  by  their  pres- 
ence and  by  their  silence  to  any  action  of  the  court,  and 
afterwards  avail  themselves  of  an  objection  thereto,  which 
could,  and  should,  have  been  made  at  the  time. 

These  principles  are  elementary  and,  if  applicable,  con- 
clude the  defendant  from  complaining  of  the  action  of  the 
court  in  this  case. 

Are  they  applicable?  I  am  of  opinion  that  they  are. 
Why  not  ? 

It  must  be  admitted  that  the  court  had  the  right,  under 
tbe  authority  of  The  State  v.  Anderson,  i  Nev.  265,  to  have 
sworn  the  juror,  in  the  first  instance,  when  counsel  refused 
to  interpose  any  peremptory  challenge,  and  if  it  had  done 
so  the  defendant  would  thereby  have  been  deprived  of  the 
opportunity  to  interpose  a  peremptory  challenge  at  any 
time  thereafter,  except  within  the  discretion  of  the  court. 
Now,  this  being  true,  what  magic  can  be  found  in  the 
language  of  the  statute  that  wipes  out  the  refusal  of  coun- 
sel to  assert  their  rights  when  clearly  and  distinctly  informed 
by  tho  court  that  if  they  are  not  asserted  they  will  be  con- 
sidered as  waived  ? 

Under  the  provisions  of  the  statute  a  defendant  in  a  crim- 
inal action  is  entitled  to  a  certain  number  of  peremptory 
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challenges.  This  right  can  not  be  abridged  by  any  rule  of 
court.  It  is,  however,  always  optional  with  the  defendant 
to  avail  himself  of  this  right  or  not.  It  is  a  personal  priv- 
ilege given  to  him  by  favor  of  the  legislature,  and  may  be 
waived  or  asserted  by  him  according  to  his  judgment, 
caprice  or  pleasure.  .(State  y.  McClear,  11  Nev.  53.)  The 
defendant  has  not  put  himself  in  a  position  to  complain  of 
the  action  of  the  court.  He  was  not  denied  the  right  to 
exercise  his  statutory  privilege.  The  opportunity  was  given 
him  to  interpose  his  peremptory  challenge  at  the  proper 
time,  and  be  refused  to  avail  himself  of  it  or  to  take  any 
exception  whatever  to  the  action  of  the  court. 

The  supreme  court  of  this  state,  in  Tlie  State  v.  Roderigas, 
held  that  the  district  court  did  not  err  **  in  compelling  the 
defendant  to  accept  or  challenge  peremptorily  each  juror, 
as  it  was  found  there  was  no  ground  to  challenge  him  for 
cause."  The  court  said:  "This  exact  point  was  decided 
against  the  defendant  in  the  case  of  Tlie  State  v.  Anderson^ 
4  Nev.  265,  and  we  are  not  now  disposed  to  question  the 
correctness  of  the  views  there  expressed."     (7  Nev.  335). 

If  these  decisions  are  correct,  and  they  are  so  considered 
by  a  majority  of  the  members  of  this  court,  it  necessarily 
follows,  in  my  opinion,  that  either  the  state  or  the  defend- 
ant may,  upon  the  trial,  demand  that  the  jurors  be  sworn 
whenever  it  appears  that  there  is  no  ground  of  challenge  for 
cause,  and  the  respective  parties  refuse  to  interpose  a  per- 
emptory challenge;  and  that  the  prevailing  practice  in  this 
state  of  not  swearing  the  jury  until  the  panel  is  complete,  is 
clearly  erroneous,  and  can  not,  in  any  case,  be  sustained, 
unless  it  affirmatively  appears  that  both  parties  expressly 
waived  their  statutory  right,  or  by  their  presence  and  by 
their  silence  consented  to  such  a  mode  of  impaneling  the 

jury. 

It  can  not,  in  my  opinion,  consistently  be  claimed  that 
the  statute  authorizes  two  or  more  separate  and  distinct 
modes  of  impaneling  a  jury,  although  there  are  expressions 
used  in  The  State  v.  Anderson,  which  would  seem  to  imply 
that  the  courts  were  authorized  to  pursue  a  different  practice 
from  the  one  stated. 
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The  error,  therefore,  which  the  court  committed  in  the 
present  case  was  in  not  impaneling  the  jury  in  the  mode 
adopted  in  The  State  v.  Anderson.  But  how  can  defendant, 
upon  the  sfate  of  facts  set  out  in  the  record,  complain  that 
this  error  was  or  could  possibly  be  prejudicial  to  him  ?  He 
did  not  ask  that  the  jurors  should  be  so  sworn.  He  did  not 
object  to  the  mode  adopted  by  the  court.  Did  he  not,  by 
his  silence,  waive  his  statutory  right  to  have  the  jury  sworn 
at  any  particular  time  ? 

The  statute  of  this  state  does  not  provide  that  the  respect- 
ive parties  shall  alternate  in  taking  their  peremptory  chal- 
lenges; yet  it  is  the  common  and  proper  practice  so  to  do. 
Suppose  that  counsel  for  the  defendant  should  be  capricious 
and  refuse  to  consent  to  this  method  of  challenging,  could 
not  the  court,  following  the  rule  established  in  The  State  v. 
Anderson,  enforce  this  practice  by  swearing  the  jurors  when- 
ever the  defendant  refuses  to  exercise  his  right  of  challenge  ? 
It  certainly  could. 

Was  the  practice  adopted  by  the  court  in  this  case  more 
prejudicial  against  the  defendant?  Certainly  not.  But 
even  if  it  was,  does  it  not  necessarily  follow,  under  the  well- 
established  principles  of  law,  that  the  defendant  could  nob 
avail  himself  of  the  error  without  showing  that  he  objected 
at  the  time  ?  Can  he  by  his  silence  consent  to  such  a  prac- 
tice, and  afterwards  complain  ?  Can  he  waive  his  challenge 
and  afterwards  demand,  as  an  absolute  right,  that  it  should 
be  restored  to  him  ?  Is  it  not  thereafter  exclusively  wuthin 
the  discretion  of  the  court  to  allow  him  this  privilege  or  not  ? 

If  a  party  waives  his  right  to  interpose  a  peremptory  chal- 
lenge, he  must  abide  by  his  waiver.  He  should  not  after- 
wards be  permitted  to  resume  his  challenge.  If  he  keep^j 
Lis  objections  back,  at  a  time  when  he  ought  to  make  them 
known,  for  an  improper  reason,  or  from  motives  of  mere 
caprice,  the  discretionary  power  of  the  courts  to  declare  his 
light  of  challenge  waived  ought  not  to  be  denied.  {Patton 
V.  Ash,  7  Serg.  &  K.  123;  McFadden  v.  The  Commomoeal/h, 
23  Pa.  St.  17;   Commonwealth  v.  Dougherty,  8  Phil.  440.) 

The  law  is  well  settled  that  if  a  prisoner  or  his  counsel 
know  of  any  cause  of  challenge  against  a  juror,  and  fail  to 
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take  it  when  the  juror  is  examined  upon  his  voire  dire,  he 
can  not  avail  himself  of  the  defect  afterwards.  (State  v. 
Anderson,  4  Nev.  265;  State  v.  Rigg,  10  Id.  284;  State  v. 
Boroivsky,  11  Id.  127;  People  v.  Stonecifer,  6  Cal!  405;  State 
V.  Fishei\  2  Nott  &  McC.  264;  Broion  v.  State,  52  Ala.  345; 
Keener  v.  State,  18  Ga.  215;  CVo?/  v.  State,  32  Ind.  384;  Gar- 
diner V.  The  People,  6  Parker  Cr.  R.  195.) 

Under  the  provisions  of  the  statute  an  alien  is  exempt 
from  jury  duty.  If  objection  is  made  upon  that  ground  the 
alien  is  excluded;  but  if  no  objection  is  made,  the  accept- 
ance of  the  juror,  as  in  the  cases  above  cited,  is  deemed  a 
waiver  of  the  statutory  right  of  exclusion.  {HoUingsworth 
V.  Duane,  4  Dal.  330;  Wallace,  Ct.  Ct.  147;  State  \.  Quar- 
rel, 2  Bay.  (S.  C.)  150;  Statey.  Vogel,  22  Wis.  471;  Turnery. 
Ealin,  1  Col.  28.) 

The  same  rule  applies  where  the  juror  is  incompetent  by 
reason  of  his  age.     {Williams  v.   The  State,  37  Miss.  407.) 

These  authorities  (and  numerous  others  might  be  cited) 
all  show  that  the  general  practice  of  the  court  requires  every 
litigant  in  criminal  as  well  as  civil  causes  to  take  advantage 
of  his  rights  at  the  proper  time,  and  if  he  fails  to  do  so,  his 
neglect  will  be  considered  as  a  waiver. 

If  the  rule,  as  declared  in  The  State  v.  Eoderigas,  is  cor- 
rect, then,  it  seems  to  me,  the  defendant  in  this  case  cer- 
tainly waived  liis  right  to  interpose  a  peremptory  challenge 
to  the  juror  Appleburg  at  the  proper  time  for  its  exercise; 
and  in  my  opinion  it  was  thereafter  within  the  discretion  of 
the  court  to  refuse  or  allow  him  to  exercise  such  challenge. 

This  discretion  may  be  reviewed  by  this  court.  I  am, 
however,  unwilling  to  say  that  the  court  abused  its  discre- 
tion in  this  case,  although,  in  my  judgment,  the  better 
practice  would  be,  especially  in  capital  cases,  to  exercise 
this  discretion  in  defendant's  favor  unless  it  clearly  appears 
that  his  request  is  unreasonable  or  merely  capricious. 

The  other  points  presented  in  the  record  have  all  been 
settled  adversely  to  appellant  by  previous  decisions  of 
this  court. 

In  my  opinion  the  judgment  of  the  district  court  ought  to 
be  affirmed. 
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Beatty,  C.  J.,  concurring: 

I  coDcur  in  the  conclusion  of  Justice  Leonard,  that  the 
district  court  erred  in  denying  the  challenge  to  the  juror 
Appleburg. 

The  cases  cited  by  Justice  Hawley  undoubtedly  prove  all 
that  he  claims  for  them,  viz.:  **  That  the  general  practice  of 
the  courts  requires  every  litigant,  in  criminal  as  well  as 
civil  causes,  to  take  advantage  of  his  rights  at  the  proper 
time,  and  if  he  fails  to  do  so  his  neglect  will  be  considered 
as  a  waiver." 

This  proposition,  however,  is  far  from  being  conclusive  of 
tbe  case.  If  it  had  been,  no  argument  or  citation  of  au- 
tliorities  was  needed  to  establish  it;  for  it  has  been  the 
postulate  of  every  argument  addressed  to  the  court  by  coun- 
sel for  the  respective  parties,  and  I  understand  Justice 
Leonard  to  concede  throughout  his  opinion,  as  unreservedly 
as  I  concede  myself,  that  the  failure  of  a  party  to  assert  his 
privilege  at  the  proper  time  is  a  waiver. 

The  argument,  therefore,  which  results  in  a  conclusion 
tbat  has  been  treated  as  self-evident  from  the  beginning  to 
the  end  of  the  case  appears  to  me  to  have  been  wasted. 

No  one  has  denied  that  a  defendant  in  a  criminal  action 
can,  and  does,  waive  a  peremptoiy  challenge  by  failing  to 
interpose  it  at  the  proper  time,  but  there  is  a  serious  ques- 
tion as  to  what  is  the  proper  time.  The  appellant  claims 
tbat  the  law  gave  him  the  absolute  right  to  challenge  per- 
emptorily at  any  time  before  the  juror  was  sworn,  while 
counsel  for  the  state  contend  that  the  right  to  make  such 
challenges  can  be  lost  at  any  time  by  acceptance  of  the 
jnror,  either  express  or  implied,  and  can  not  thereafter  be 
reclaimed,  no  matter  how  long  the  court  may  delay  swearing 
bim.  It  is  here  that  the  whole  controversy  hinges,  and  it 
is  merely  clouding  and  obscuring  the  question  before  the 
court  to  pile  up  authorities  to  prove  what  has  never  been 
doubted,  i.  c,  that  objections  to  jurors  for  alienage,  non- 
age, etc.,  are  waived  if  not  taken  in  time.  The  point,  and 
tbe  only  point  to  be  determined  in  this  case,  is  the  time 
allowed  by  our  law  to  the  defendant  in  a  criminal  action  for 
Vol.  XV— 7 
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makiDg  his  election  whether  or  not  to  challenge  a  juror  per- 
emptorily. Justice  Leonard  holds,  and  in  that  view  I  con- 
cur, that  his  right  of  election  remains  absolute  and  uncon- 
trolled up  to  the  time  the  jurpr  is  sworn.  Justice  Hawley 
holds  that  it  may  be  waived  within  that  time  by  an  implied 
acceptance  of  the  juror.  This  is  the  specific  point  at  issue, 
and  it  is  important  to  know  what  the  courts  have  held  with 
respect  to  it.  Justice  Leonard  has  cited  four  cases  that  are 
directly  in  point.  (5  Leigh,  710;  47  Cal.  121;  G  Park.  Crim. 
B.  233;  24  Cal.  12.)  In  the  first  three  it  was  held  that  the 
right  of  peremptory  challenge  was  not  waived  by  an  express 
acceptance  of  the  juror  afterwards  challenged,  and  in  the 
last  that  such  right  could  not  be  abridged  by  any  order  of 
the  court.  No  decision  of  a  court  has  been  found  which 
holds  that  the  right  is  or  can  be  waived  by  the  defendant 
within  the  time  allowed  to  him  by  law  for  making  his  elec- 
tion. There  are  cases  in  which  it  has  been  held  that  the 
law  of  particular  states  (Connecticut,  Massachusetts,  Mis- 
souri, and  Wisconsin)  limits  the  right  of  the  defendant  to 
take  peremptory  challenges  to  some  earlier  stage  of  the  pro- 
ceedings than  the  swearing  of  the  jury;  but  I  repeat,  there 
is  no  case  in  which  it  has  been  held  that  such  opportunity 
as  the  law  gives  can  be  abridged  by  order  of  the  court,  or 
by  the  failure  of  the  defendant  to  exercise  his  right  sooner 
than  the  law  obliges  him  to  do  so. 

Upon  this  point  the  language  of  the  court  in  Lhidsley  v. 
The  People  (6  Parker  Cr.  K.  237-8)  is  peculiarly  apposite: 
**I  confess  that  I  can  not  very  well  comprehend  the  idea  of 
a  waiver  in  such  a  case.  The  right  is  absolute  until  the 
juror  is  sworn,  and  yet  it  is  said  that  the  right  may  be 
waived  in  a  manner  which  will  deprive  the  prisoner  of  the 
right  to  resume  it,  though  the  fact  which  bars  the  right  has 
not  yet  happened.  Upon  what  principle  is  he  estopped  ? 
For  it  comes  to  this:  he  is  to  be  barred  or  estopped  by  i?ea- 
son  of  something  he  has  done.  My  judgment  will  not 
assent  to  this  view.  It  seems  to  me  a  dangerous  innovation 
of  a  clear  and  absolute  right  secured  to  the  prisoner." 

It  is  conceded  that  under  our  law  '*  the  right  is  absolute 
until  the  juror  is  sworn,"  and  yet  it  is  said  here,  as  it  was 
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said  in  that  case,  "that  it  may  be  waived  in  a  manner 
which  will  deprive  the  prisoner  of  the  right  to  resume  it, 
though  the  fact  which  bars  the  right  has  not  yet  happened." 
I  confess  I  can  not  very  well,  or  at  all,  comprehend  the  idea, 

The  only  case  cited  by  Justice  Hawley  which  involves  the 
question  before  us,  even  by  implication,  is  Comrmyiiioealth^ . 
Man-a  and  Dougherty,  8  Phila.  440.  In  that  case  a  peremp- 
tory challenge  was  interposed  to  a  juror  after  he  had  stood 
up,  by  order  of  the  court,  to  affirm.  The  challenge  was 
refused,  upon  the  ground  that  standing  up  to  affirm  is  the 
same  thing  as  "coming  to  the  book"  to  be  sworn,  and  the 
rule  is  universal  that  when  the  juror  **  comes  to  the  book  " 
by  direction  of  the  court,  he  is  swo^m  in  the  legal  accept- 
ance of  the  term.  (1  Bishop  Cr.  Pro.  945.)  The  pains 
taken  by  the  court  in  that  case  to  prove  that  the  commence- 
ment of  the  formula  of  affirmation  cut  oflf  the  right  to  chal- 
lenge the  juror,  proves  by  the  strongest  sort  of  implication 
that  otherwise  it  must  have  been  allowed.  So  far,  there- 
fore, as  it  is  authority,  it  is  against  the  action  of  the  district 
court  in  this  case,  for  at  the  time  Appleburg  was  challenged 
no  juror  had  been  sworn  or  ordered  sworn. 

But  it  is  contended  that,  inasmuch  as  the  practice  act 
enjoins  the  swearing  of  jurors  in  criminal  cases  separately, 
as  they  are  passed,  the  only  error  of  the  court  was  in  not  so 
swearing  them. 

It  is  true  that  the  statute  contemplates  the  practice  indi- 
cated, and  I  agree  that  it  does  not  permit  the  court,  in  its 
mere  discretion  and  in  spite  of  objection,  to  pursue  another 
course.  But  if  neither  party  objects,  it  is  not  error  in  the 
court  to  postpone  swearing  the  jurors  until  the  jury  is  com- 
plete, and  it  is  often  no  less  convenient  than  acceptable  to 
the  parties  to  do  so.  But  if  this  deviation  is  made  from  the 
rule  of  the  statute,  the  right  of  the  parties  to  challenge 
peremptorily  is  necessarily  prolonged,  for  under  the  law 
nothing  but  the  swearing  of  the  jurors  cuts  it  oflf. 

The  argument  that  because  by  swearing  the  jurors  as  they 
were  passed,  the  right  to  challenge  Appleburg  could  have 
been  cut  off,  it  could  therefore  be  cut  off  by  a  rule  of  the 
court  without  swearing  them,  might  be  of  some  force  if  the 
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situation  of  the  defendant  would  have  been  the  same  in 
either  case. 

But  this  is  far  from  being  true.  For,  in  the  first  place, 
if  the  jurors  had  been  sworn  as  they  were  passed,  not  only 
would  the  defendant  have  lost  the  right  to  challenge  Apple- 
burg,  but  the  state  would  have  lost  its  right  to  challenge 
any  of  the  others;  whereas,  by  the  course  pursued,  the  right 
of  the  state  to  challenge  any  of  the  jurors  in  the  box  re- 
mained unaffected  while  that  of  the  defendant  was  abso- 
lutely cut  off. 

In  the  second  place,  the  swearing  of  the  jurors  passed 
would  have  made  it  the  imperative  duty  of  the  court  to  keep 
them  together,  in  custody  of  a  sworn  oiBScer,  from  that  time 
till  the  end  of  the  trial.     (Comp.  L.  2004) 

The  same  act  which,  under  the  statute,  cuts  off  further 
opportunity  to  challenge  jurors  gives  to  the  defendant  the 
absolute  right  to  require  that  they  shall  be  kept  together 
and  beyond  the  reach  of  any  improper  influence.  And  this 
right  is  deemed  so  important  that  a  failure  to  keep  the 
jurors  in  such  custody  is  prima  fade  cause  for  a  new  trial, 
and  casts  upon  the  state  the  burden  of  proving  that  no 
prejudice  did  or  could  have  ensued.  {State  v.  Hams,  12 
Nev.  422.) 

It  thus  appears  that  under  the  practice  prescribed  by  the 
statute,  and  which  the  court  could  have  followed  if  it  had 
chosen  to  do  so,  the  right  of  each  party  to  challenge  would 
have  been  cut  off  at  the  same  time,  while  here  it  was  not, 
and,  what  is  of  still  more  importance,  the  defendant  would 
have  had  secured  to  him  a.  means  of  protection  which  is, 
and  was  designed  to  be,  strictly  correlative  to  the  loss  of  the 
further  right  of  challenge.  For  these  reasons  I  maintain 
that  the  practice  prescribed  by  the  statute  does  not  author- 
ize such  proceedings  as  were  had  in  this  case,  and  I  concur 
in  the  order  of  reversal. 
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[No.  996.] 

BROPHT  MINING  COMPANY,  Respondent,  v.  BEO- 
PHY  AND  DALE  GOLD  AND  SILVER  MINING 
COMPANY,  Appellant. 

EQnirv— Effect  or  Re^xhsveyascb  of  Title. — S.  held  a.  deed  nf  mining 
ground  as  a  niorb^^  to  secure  an  exiBtinj  indebtedness;  he  conveyed 
the  premises  to  P.,  and  after  two  or  mors  trauafera  of  the  title,  the 
propertj  was  redeeded  to  S. :  Helil,  that  when  the  title  retumeil  to  S., 
tbe  mme  equities  attached  to  it  in  his  hands  as  existed  st  the  time  ha 
made  the  conveyance  to  P. 

QcircLiiM  Deed— Sufficient  to  Convey  Legal  Tni-E — Boka  Fide  Pok- 
CIIA3ER.  —A  qnitelaim  deed  conveys  whatever  interest  the  grantor  lias 
in  the  property  at  the  time  the  conveyance  is  made,  and,  although  it  is 
intended  as  a  mortgage,  it  wilt,  if  absolute  in  form,  vest  the  legal  title 
in  the  grantee  and  is  sofficieut  to  protect  the  rights  of  an  innoceot  pur- 
chaser for  value. 

Idem— Bona  Fide  Pdrchasbii — Nor  Affected  bt  ant  Latbnt  EijonT 
wrrooOT  NoncE. — The  bona  fide  purchaser  of  a  legal  title  is  Dot  affected 
by  any  latent  equity  of  which  he  has  no  notice,  actual  or  constructive. 

P*rjlENT    or    POECHASB   MONBV — WSAT  COKSTITOTES— BEFORE  EnCEIVIHO 

Notice. — A  mining  claim  was  purchased  for  one  thousand  dollars  iu 
coin,  aod  liftecn  thousand  shares  of  stock  in  a  corporation  thereafter  to 
be  Eormed.  The  money  was  paid;  but  only  a  portion  of  the  certificates 
for  sbares  of  stock  were  delivered  to  the  grantor  before  the  purchaser 
received  notice  of  the  equities  of  plaintiff:  JIM,  that  the  purchase 
money  was  paid  before  notice. 

I^MSEaaiON — Not  Notice  op  Useecobded  Dbfeasasce. — The  open  and 
notorious  possession  by  a  grantor,  after  sale  and  conveyance  of  property, 
is  not  sufficient  to  import  notice,  to  a  subsequent  purchaser  for  value,  of 
any  unrecorded  defeasance.     {Hawley.  J.| 

Idem — PoasBsaiON  not  Ofen  akd  Noioiuoca. — ^Upon  the  evidence;  ffrld, 
that  tho  poesesaion  of  original  grantor  was  not  open,  notorious,  and  ex- 
clnsive;  nor  in  any  manner  inconsistent  with  his  deed.  (Leonard,  J., 
andBeatty,C.  J.) 

Appeal  from  the  District  Coart  of  the  First  J 
trict.  Storey  County. 

The  facts  sufficiently  appear  in  the  opinion. 

Kirkpatrick  <& Stephens,  and  B.  H.  Taylor,  for  Appellant: 

I.  As  to  what  constitutes  a  bona  fide  purchaser,  counsel 

cite  the  following  authorities.     (2   Story  Eq.  Jnr.,   sees. 

1232,  1502;  2  Lead.  Cas.  Eq.  36,  43,  63,  73,  80,  82;  Vnion 

Canal  Co.  y.  Toung,  1  Whart.  432;  JacJeaon  v.  SummervUle, 
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13  Pa.  St.  359;  Story  Eq.  PI.,  sec.  604a;  3  Serg.  &  E.  422- 
432;  32  Mass.  87.) 

II.  The  money  must  be  wholly  paid  before  notice. 
(Bump  on  Fraud.  Con.  477;  Wade  on  Notice,  sees,  60,  93; 
Willard's  Eq.  Jur.  256,  609;  1  Perry  on  Trusts,  sees.  220-1; 
BlancJiard  v.  Tyler,  12  Mich.  339;  Palmei'  v.  Williams,  24 
Mich.  329.) 

III.  The  onus  of  proving  payment  is  on  the  purchaser. 
{Lloyd  V.  Lynch,  28  Pa.  St.  419;  Bolton  v.  Johns,  5  Id.  151; 
Dresser  v.  Missouri  and  Iowa  B.  B.  Co.,  93  U.  S.  92.) 

lY.  Upon  the -reconveyance  of  the  estate  to  Sullivan,  the 
original  equities  re-attached  to  it  in  his  hands.  '*  His  con- 
science stands  bound  by  the  violation  of  his  trust  and  medi- 
tated fraud."  (Wade  on  the  Law  of  Notice,  sees.  61,  62,  63, 
243;  Allison  v.  Hagan,  12  Nev.  55;  1  Story's  Eq.  Jur.,  sees. 
261,  409,  410;  Troy  Bank  v.  Wilcox,  24  Wis.  671,  676;  ^i-w- 
strong  v.  Campbell,  3  Terg.  201;  Church  v.  Church,  25  Pa. 
St.  278;  2  Lead.  Cas.  in  Eq.,  pt.  1,  p.  40.) 

Y.  Tagliabue  having  acquired  his  title  by  a  quitclaim 
deed  can  not  be  regarded  as  a  bona  fide  purchaser  for  value 
without  notice.  {May  v,  Le  Claire,  11  Wall.  232;  Olivfer  v. 
PiaU,  3  How.  410;  11  Id.  322;  3  Stoiy  C.  C.  365;  39 
Tex.  67;  42  Me.  517;  20  Mo.  81.) 

YI.  A  grantee  in  a  quitclaim  deed  is  not  a  purchaser 
without  notice  of  equities  affecting  his  grantor.  {Stoffel  v. 
Schroeder,  62  Mo.  147;  39  Tex.  273;  Marshall  v.  Boberts,  18 
Minn.  405;  Wade  on  Laws  of  Notice,  sec.  204;  2  Lead.  Cas. 
in  Eq.,  pt.  1,  p.  72;  Graf  v.  Middkton,  43  Cal.  343-4; 
Cai'pentierv.  Williamson,  25  Id.  154;  Doionei*^.  Smith,  24  Id. 
123;  21  Ala.  125;  Bogers  v.  Burclmrd,  34  Tex.  441.) 

YII.  As  between  Sullivan  and  Brophy  no  title  passed  by 
the  mortgage  deed.     (Civ.  Pr.  Act,  sec.  262.) 

YIII.  In  Jackson  v.  Lodge,  36  Cal.  28,  this  provision  was 
held  applicable  to  a  mortgage  in  the  form  of  a  deed  abso- 
lute .  It  is  true  that  the  doctrine  of  that  case  was  subse- 
quently modified  in  Hughes  v.  Davis,  40  Id.  117,  but  that 
modification  has  not  been  adopted  by  this  court.  {Hyman 
V.  Kelly,  1  Nev.  179.)  In  the  recent  case  of  Pierce  v.  Traver, 
13  Id.  526,  this  court  impliedly  assents  to  the  doctrine  that 
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title  does  not  pass  by  an  absolute  deed  intended  as  a  mort- 
gage. 

IX.  Neither  Tagliabne  nor  plaintiff  were  bona  fide  pur- 
chasers, because  they  did  not  receive  their  conveyances  nor 
pay  any  part  of  the  purchase  price  before  notice  of  the  rights 
and  equities  of  Brophy  and  his  vendees. 

It  is  a  fact  admitted  by  the.  pleadings  that  the  defendant 
and  its  grantors,  from  the  first  of  January,  1879,  and  ever 
siDce,  have  been  in  possession  of  the  premises,  holding 
them  adversely  to  the  plaintiff.  This  possession  was  of  it- 
self notice,  or  evidence  of  notice,  and  Tagliabue  and  the 
plaintiff  were  bound  thereby.  {Davhenspeck  v.  FlaU,  22  Cal. 
330;  Pell  V,  McElrorj,  36  Id.  268;  T albert  v.  Singlelon,  42 
Id.  395.) 

X.  In  addition  to  such  presumptive  notice,  Tagliabue  and 
the  plaintiff  had  actual  notice  of  the  equities  of  the  defend- 
ant, while  a  greater  part  of  the  purchase  price  agreed  to  be 
paid  to  Sullivan  still  remained  in  their  hands. 

In  no  conceivable  view  of  the  case  can  the  plaintiff  be 
held  entitled  to  the  protection  of  a  bona  fide  purchaser. 

Sedey  &  Woodbwniy  for  Bespondents: 

I.  The  record  nowhere  shows  that  Tagliabue  had  any  man- 
ner of  notice  that  the  deed  from  Brophy  to  Sullivan  was  in- 
tended as  a  mortgage  prior  to  the  filing  of  the  answer  of 
the  defendant. 

n.  It  is  well  settled  that  the  plea  of  purchase  for  a  valu- 
able consideration  without  notice  bars  both  a  legal  and  equi- 
table claim,  it  being  contrary  to  equity  and  good  conscience 
to  dispute  the  title  of  one  who  honestly  and  bona  fide  has 
paid  his  money  for  the  purchase  of  an  estate. 

in.  When  a  deed  intended  as  a  security  is  recorded,  the 
defeasance  not  being  recorded,  a  purchaser  for  value  from 
the  grantee  without  notice  of  the  defeasance  will  hold  an 
absolute  title  against  the  grantor  and  his  grantees.  (Thos. 
onMort.  156;  Milh  v.  ComaUxik^  5  Johns.  Ch.  214;  WhiUick 
y.  Kane,  1  Paige,  202;  Cole  v.  Bolard,  22  Pa.  St.  431.) 

lY.  A  court  of  equity  will  declare  a  deed  absolute  on  its 
face,  given  as  security  for  a  debt,  a  mortgage,  and  allow 
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the  grantor  to  redeem  both  as  against  the  original  grantee 
and  parties  who  purchase  from  him  with  knowledge.  {Kuhn 
V.  Rumpp,  46  Cal.  299;  Leahigh  v.  White,  8  Nev.  150.)  The 
converse  of  the  principle  laid  down  in  the  two  cases  just 
before  mentioned  must  necessarily  be  true. 

Y.  Questions  as  to  the  effect  of  parol  agreements  upon 
deeds  absolute  in  their  terms  can  only  arise  between  the 
parties  or  purchasers  with  notice.  (Wash,  on  Beal 
Prop.  vol.  2,  p.  61.)  This  being  the  law,  it  follows  that  the 
plaintiff  being  from  the  proof  a  purchaser  without  notice, 
no  right  of  redemption  can  exist  against  it,  and  the  deed 
under  which  it  holds  can  not  be  converted  into  a  mortgage 
by  parol  testimony. 

YI.  A  deed,  absolute  upon  its  face,  although  intended  as 
a  mortgage,  conveys  the  legal  title.  (Hughes  v.  Davis,  40 
Cal.  117;  Esphwsa  v.  Gregory,  40  Id.  68.) 

YII.  The  deed  from  Sullivan  could  not  possess  the  char- 
acter of  a  mortgage  unless  Tagliabue  had  full  knowledge  of 
the  agreement  between  Brophy  and  Sullivan,  and  purchased 
with  intent  to  defeat  the  right  of  the  grantor.  (15  Yt.  755.) 
Continued  possession  by  the  grantor  of  land,  after  the  mak- 
ing of  his  deed,  will  not  be  notice  of  a  defeasance  held  by  him 
which  is  not  recorded.  (Kunlde  v.*  Wol/ersberger,  6  Watts. 
126;  Hewhall  v.  Pierce,  5  Pick.  450;  Hennessy  v.  Aiidrews,  6 
Cush.  170;  Crassen  v.  Swoveland,  22  Ind.  434.) 

By  the  Court,  Hawley,  J. : 

This  is  an  action  of  ejectment. 

Both  parties  deraign  title  to  the  mining  claim  in  contro- 
versy from  one  William  Brophy.  The  material  facts  are  as 
follows: 

On  the  fifteenth  day  of  September,  1874,  Brophy  being 
then  the  owner  and  in  possession  of  the  mining  ground, 
executed  and  delivered  to  M.  C.  Sullivan  a  quitclaim  deed 
for  said  premises. 

This  deed,  though  absolute  in  form,  was  intended  as  a 
mortgage  to  secure  an  existing  indebtedness,  then  due  and 
owing  from  said  Brophy  to  said  Sullivan,  and  to  secure  said 
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Sullivan  for  any  future  indebtedness  that  might  thereafter 
accrue  to  him  from  said  Brophy. 

Sullivan,  on  the  thirtieth  day  of  September,  1878,  con- 
veyed the  premises  to  Thomas  B.  Pheby.  On  the  fifteenth 
day  of  November,  1878,  Pheby  conveyed  the  same  to  Henry 
Kosener.  On  the  twentieth  day  of  March,  1879,  Bosener 
conveyed  the  premises, to  Sullivan.  On  the  same  day, 
March  20,  Sullivan  conveyed  the  premises  to  F.  Tagliabue. 
At  the  time  of  the  execution  of  the  last-mentioned  deed  it 
was  agreed  between  Sullivan  and  Tagliabue  that  a  corpora- 
tion should  be  formed  by  said  Tagliabue,  to  which  the  title 
and  interest  of  said  Sullivan  should  be  transferred;  that  in 
consideration  of  such  transfer  Sullivan  was  to  receive  one 
thousand  dollars  in  coin,  and  fifteen  thousand  shares  of  the 
stock  of  said  corporation,  to  be  delivered  at  stated  periods 
thereafter.  Tagliabue  conveyed  the  premises  to  the  corpo- 
ration, and  it  was  organized  in  pursuance  of  said  agreement. 
The  capital  stock  was  divided  into  one  hundred  thousand 
shares  of  the  par  value  of  one  hundred  dollars  per  share. 
Tagliabue  subscribed  for  ninety-nine  thousand  six  hundred 
shares,  and  upon  its  organization  became,  and  still  is,  the 
president  and  one  of  the  directors  thereof. 

One  thousand  dollars  was  paid  by  Tagliabue  to  Sullivan 
at  the  time  of  the  execution  of  the  deed.  One  thousand 
shares  of  stock  was  delivered  to  Sullivan  on  the  first  day  of 
April;  four  thousand  on  the  fifteenth  or  twentieth  of  May; 
five  thousand  on  the  twenty-seventh  of  June,  1879,  and  five 
thousand  remained  in  the  hands  of  the  company  to  the 
credit  of  Sullivan  at  the  time  of  the  trial. 

On  the  thirty-first  day  of  March,  1879,  William  Brophy 
conveyed  the  same  premises  to  one  J.  H.  Lieman,  and  the 
said  Lieman  on  the  twelfth  day  of  April,  1879,  conveyed  the 
same  to  the  corporation,  defendant  and  appellant,  in  this 
action. 

The  deeds  executed  by  the  respective  parties  were  all  quit* 
claim  deeds. 

The  complaint  alleges  that  the  defendants  wrongfully  en- 
tered upon  said  premises  on  the  first  day  of  January,  1879. 
On  the  nineteenth  day  of  August^  1878,  M.  G.  Sullivan 
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brought  suit  in  the  district  court  of  Storey  county  to  Lave 
the  deed  from  Brophy  to  him  adjudged  to  be  a  mortgage, 
and  to  have  the  same  foreclosed. 

This  suit,  on  the  eighth  day  of  October,  1878,  was,  on 
motion  of  Sullivan,  and  before  it  was  brought  to  issue,  dis* 
missed. 

The  court,  in  addition  to  the  facts  already  stated,  found 
'^  that  the  plaintiff  at  the  time  of  the  commencement  of  this 
action  was  and  now  is  the  owner  in  fee  of  the  premises  in 
dispute  and  entitled  to  the  possession  thereof ;  that  at  the 
time  of  the  commencement  of  this  action  defendant  was 
wrongfully  in  possession  of  said  premises,  unlawfully  hold- 
ing them  adversely  to  the  plaintiff." 

And  as  conclusions  of  law  the  court  ''  found  that  plaintiff 
is  entitled  to  judgment  in  its  favor,  and  against  defendant, 
for  the  possession  of  the  premises  and  for  costs  of  the  suit." 

As  applicable  to  the  equity  branch  thereof,  the  court, 
among  other  facts,  found  'Hhat  said  Tagliabue  was  a  bona 
Ade  purchaser  of  said  premises,  for  value  and  without  notice 
of  any  of  the  equities  mentioned  in  defendant's  answer  at 
the  time  of  said  purchase;  that  he  had  paid  the  entire  pur- 
chase money,  and  received  his  conveyance  before  notice  of 
any  of  said  equities;  that  said  Tagliabue  on  or  about  the 
twenty-fourth  day  of  March,  1879,  by  deed,  conveyed  to 
said  plaintiff  said  premises;  that  said  plaintiff  took  said 
conveyance  in  the  capacity  of  a  boiiajide  purchaser  for  value 
and  without  notice  of  defendant's  claimed  equities. 

As  conclusion  of  law  the  court  found:  ''That  plaintiff  is 
owner  in  fee  of  said  premises,  holding  the  premises  as  a 
bona  fide  purchaser,  for  value,  without  notice  of  any  equities 
in  favor  of  defendant;  that  defendant  is  entitled  to  no  relief, 
and  judgment  and  decrees  are  ordered  accordingly." 

1.  Is  respondent  a  bona  fide  purchaser  ? 

Has  it  shown  that  the  purchase  was  made  in  good  faith, 
for  a  valuable  consideration;  that  the  purchase  price  was 
wholly  paid,  and  that  the  conveyance  of  the  legal  title  was 
received  before  notice  of  the  equities  of  appellants? 

In  the  consideration  of  these  questions  it  is  only  neces- 
sary to  determine  the  effect  of  the  transaction  as  between 
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Sullivan  and  Tagliabue.  When  the  title  retarned  to  SuUi- 
yan  the  same  equities  attached  to  it  in  his  hands  as  existed 
at  the  time  he  made  the  conveyance  to  Pheby.  (1  Story 
Eq.  Jur.,  sec.  410;  Wade  on  Law  of  Notice,  sees.  63,  243; 
Kennedy  v.  Daly,  1  Sch.  &  Lef.  379;  Troy  City  BmiJc  v.  Wil- 
cox, 24  Wis.  671;  Church  v.  Church,  25  Pa.  St.  278.) 

If  Tagliabue  is  bound  by  the  equities  of  appellant,  then 
respondent  is  bound.     The  knowledge  of  each  is  identical. 

Was  Tagliabue  a  bona  fide  purchaser  ? 

Appellant  claims  that  inasmuch  as  Sullivan  could  not 
have  maintained  an  action  of  ejectment  against  Brophy,  or 
his  vendees,  to  recover  possession  of  the  premises,  it  follows 
that  Tagliabue,  claiming  from  Sullivan  under  a  quitclaim 
deed,  can  not  maintain  such  an  action. 

This  position,  under  the  facts  of  this  case,  is  not  tenable. 

A  quitclaim  deed  is  sufficient  to  convey  whatever  interest 
the  grantor  had  in  the  property  at  the  time  the  conveyance 
was  made.  As  between  Sullivan  and  Brophy  the  deed  exe- 
cated  by  Brophy  to  Sullivan  was  a  mortgage,  but  being  ab* 
solute  in  form  it  vested  the  legal  title  to  the  property  iu 
Sullivan.  (HugliesY.  Davis,  40  Cal.  117.)  Hence  it  follows 
that  the  deed  executed  by  Sullivan  was  sufficient  to  convey 
the  legal  title  to  Tagliabue. 

The  mere  fact  that  this  conveyance  was  a  quitclaim  deed 
does  not  deprive  Tagliabue  of  the  character  of  a  bona  fide 
purchaser.  (Chapman  v.  Sims,  53  Miss.  154;  Wilson  v. 
Westeim  N.  C.  L.  Co.,  77  N.  C.  445;  Ragg  v.  Mann  et  aL,  2 
Sumn.  562.)  If  Tagliabue  took  this  conveyance  iu  good 
faith,  and  paid  a  valuable  consideration  therefor,  without 
notice  of  the  facts  relied  upon  to  convert  tbe  deed  from 
Brophy  to  Sullivan  into  a  mortgage,  he  acquired  tbe  title  to 
the  premises.  {Conner  v.  Chase,  15  Vt.  775;  IVhittick  v. 
Kane,  1  Paige  Ch.  208;  Sloddard  v.  BoUon,  5  Bos.  378.) 

The  court  in  Connor  v.  CIiase,iix  discussing  this  question, 
said: 

*'If  the  deed  from  the  orator  to  Chase  could  have  been 
treated  as  a  mortgage  between  them,  at  the  time  it  was  exe- 
cuted, it  would  not  have  that  character  as  to  subsequent 
parchasers  under  Chase,  nor  would  they  be  affected  by  any 
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agreemeDt  between  the  orator  and  Chase,  *  *  *  unless  the 
purchasers  had  full  knowledge  of  the  character  and  nature 
of  the  contract  and  agreement  between  the  parties,  and  pur- 
chased fraudulently,  and  with  the  intent  thereby  to  defeat 
the  right  of  the  grantor,  the  orator  in  this  bill.  Under  our 
recording  system,  a  purchaser  of  one  who  has  the  legal  title 
and  possession,  is  not  to  be  affected  by  the  disputes  and 
*  claims  between  the  legal  owner  and  the  claimant  in  equity^ 
when  no  suit  is  pending  between  them." 

When  a  conveyance,  absolute  upon  its  face,  is  intended 
as  a  mortgage,  the  purchaser  from  the  grantee,  with  notice 
of  the  facts,  stands  in  the  place  of  the  equittible  mortgagee. 
But  where  a  deed  intended  as  security  is  recorded,  the 
defeasance  not  being  recorded,  a  purchaser  for  value  from 
the  grantee,  without  notice  of  the  defeasance,  will  hold  an 
absolute  title  as  against  the  grantor  and  his  grantees.  It  is 
an  absolute  deed,  as  regards  third  persons,  and  a  bona  fide 
purchaser  will  take  the  land  discharged  of  the  equity  of  re- 
demption of  the  mortgagor.  (Thomas  on  Mortgages,  156; 
Milh  V.  Cormtock,  6  Johns.  Ch.  214.) 

The  truth  is,  as  stated  by  Mr.  Washburn  in  his  work  on 
real  property,  that  **  questions  as  to  the  effect  of  parol 
agreements,  or  separate  instruments  upon  deeds  absolute 
in  their  terms,  can  only  arise  between  the  parties  or  pur- 
chasers with  notice."    (1  Wash.  K.  P.  496.) 

The  decisions  are  uniform  that  the  bona  fide  purchaser  of 
a  legal  title  is  not  affected  by  any  latent  equity  founded 
either  on  a  trust,  incumbrance,  or  otherwise,  of  which  he 
has  no  notice,  actual  or  constructive.  {Hogariy  v.  Lynch, 
6  Bos.  138;  Hogan  v.  Jaqnes,  19  N.  J.  Eq.  124;  Gra?/  v. 
Coau,  40  Iowa,  327;  HuU  v.  Sivarthout,  29  Mich.  249 
Carter  v.  Allen,  21  Grat.  249;  Basseit  v.  Nosworihy,  2  Eq. 
Lead.  Cas.  pt.  1,  p.  32  el  seq.,  and  authorities  there  cited.) 

2.  Was  the  purchase  money  paid  before  notice?  The 
evidence,  in  my  opinion,  shows  that  it  was. 

The  property  was  purchased  by  Tagliabue  for  one  thous- 
and dollars,  which  was  paid  at  the  time  of  the  execution 
and  delivery  of  the  deed.  This  was  the  real  consideration 
of  the  property  purchased. 
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It  is  true  that  it  was  further  agreed  that  a  corporation 
sbould  be  formed,  and  that  certificates  for  fifteen  thousand 
shares  of  stock  representing  three-twentieths  of  the  mine 
should  be  thereafter  delivered  to  Sullivan.  When  the  cor- 
poration was  organized  these  shares  were  placed  to  his 
credit;  but,  as  before  stated,  all  of  the  certificates  were  not 
delivered  to  Sullivan  prior  to  Tugliabue's  receiving  notice 
of  appellant's  Equities.  Under  the  agreement  Tagliabue 
was  only  entitled  to  shares  of  stock  representing  seventeen- 
tweotieths  of  the  mine.  For  this  he  paid  the  full  considera- 
tion at  the  time  of  his  purchase.  He  had  parted  with 
every  thing  of  value  to  him  before  receiving  any  notice. 
Neither  he  nor  the  corporation  had  any  interest  in,  or  claim 
to,  the  shares  of  stock  agreed  to  be  delivered  to  Sullivan. 

Under  these  circumstances  it  seems  to  me  that  it  can  not 
consistently  be  claimed  that  the  purchase  money  was  not 
wholly  paid  before  notice. 

3.  Was  the  possession  of  Brophy  sufficient  to  put  Tag- 
liabue upon  inquiry  as  to  Brophy 's  equitable  rights? 

This  is  the  most  important  question  presented  in  this  case. 

As  a  general  rule  the  authorities  declare  that  open,  no- 
torious, and  exclusive  possession  and  occupation  of  lands 
by  a  stranger  to  a  vendor's  title,  as  of  record,  at  the  time 
of  a  purchase  from  and  conveyance  by  such  vendor  out  of 
possession,  is  sufficient  to  put  such  purchaser  upon  inquiry 
as  to  the  legal  and  equitable  rights  of  the  party  so  in  pos- 
session, and  such  vendee  is  presumed  to  have  purchased 
and  taken  a  conveyance  from  the  vendor  with  full  notice  of 
all  legal  and  equitable  rights  in  the  premises  of  such  party 
in  possession  and  in  subordination  to  these  rights;  and 
this  presumption  is  only  to  be  overcome  or  rebutted  by  clear 
and  explicit  proof  on  the  part  of  such  purchaser,  or  those 
claiming  under  him,  of  diligent,  unavailing  effort  by  the 
vendee  to  discover  or  obtain  actual  notice  of  any  legal  or 
equitable  rights  in  the  premises  in  behalf  of  the  party  in 
possession. 

It  does  not  clearly  appear  that  Tagliabue  had  actual  no- 
tice of  Brophy 's  possession  at  the  time  he  purchased  the 
property,  and  if  the  rule  above  stated  is  applicable  to  the 
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facts  in  this  case,  it  is,  in  my  opinion,  very  doubtful  whether 
Brophj's  possession  is  shown  to  be  of  such  an  open  and 
notorious  character  as  to  impart  constructive  notice. 

From  the  views  I  entertain  of  this  case  it  may  be  ad- 
mitted that  the  pleadings  and  proofs  show  that  Tagliabuo 
had  notice  of  the  fact  that  Brophy  was  in  possession  of  the 
property  on  the  first  day  of  January,  1879,  and  that  he  con- 
tinued in  the  possession  thereof  up  to  and  at  the  time  of 
the  delivery  of  the  deed  from  Sullivan  to  Tagliabue. 

This  presents  the  question  whether  the  fact  of  the  posses- 
sion of  real  estate  or  mining  property,  by  a  vendor  thereof, 
after  transfer  of  his  legal  title  thereto  by  deed,  is  sufficient 
to  put  a  subsequent  vendee  of  the  same  premises,  while  so 
in  the  possession  of  the  original  vendor,  upon  inquiiy  as 
the  equitable  rights  of  such  original  vendor,  and  subject 
such  subsequent  purchaser  to  the  same  rules  as  when  a 
stranger  to  the  title  of  his  vendor,  as  of  record,  is  in 
possession.  Upon  this  point  the  authorities  are  conflicting. 
Section  26  of  the  act  concerning  conveyances  in  this  state 
provides  that  every  conveyance  of  real  estate,  **  which  shall 
not  be  recorded  as  provided  in  this  act,  shall  be  void  as 
against  any  subsequent  purchaser,  in  good  faith  and  for  a 
valuable  consideration,  of  the  same  real  estate,  or  any  por- 
tion thereof,  where  his  own  conveyance  shall  be  first  duly 
recorded."     (1  Comp.  L.  254.) 

In  California,  under  the  provisions  of  this  act,  the  su- 
preme court  decided  that  it  was  the  intention  of  the  act  to 
protect  the  purchaser  of  the  legal  title  against  latent  equities, 
and  to  abolish  the  presumption  of  notice  arising  from 
possession.     (Mesiclc  v.  Sunderland,  6  Cal.  297.) 

In  Daiibenspeck  v.  Flati,  22  Cal.  333,  the  court,  without 
any  reference  to  the  statute  or  to  the  previous  decisions,  in 
a  case  where  property  was  conveyed  by  a  deed  absolute 
upon  its  face  and  a  defeasance  in  the  form  of  an  agreement 
to  reconvey  the  property  upon  the  payment  of  a  stipulated 
sum  of  money  within  a  certain  time,  and  where  the  deed 
was  recorded,  but  the  defeasance  was  not  recorded,  declared 
that  the  possession  of  the  mortgagor  was  sufficient  to  put 
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sabsequent  purchasers  upou  inquiry  and  to  charge  them 
with  the  rights  of  the  mortgagor. 

In  Pdl  V.  McElroy,  36  Cal.  268,  the  court  discuss  this 
qnestion  at  length,  and  arrive  at  the  conclusion  that  the 
continued  possession  of  a  vendor  after  his  formal  convey- 
ance of  the  legal  title  is  a  fact  in  conflict  with  the  legal  effect 
of  his  deed,  and  is  presumptive  evidence  that  he  still  retains 
an  interest  in  the  premises,  and  is  sufficient  to  put  a  pur- 
chaser upon  inquiry,  and  subject  him  to  the  general  rule 
heretofore  announced  in  case  of  the  party  in  possession 
being  a  stranger  to  the  title  as  of  record.  As  a  reason 
given  for  this -conclusion,  the  court  say:  "An  absolute 
deed  divests  the  grantor  not  only  of  his  legal  title,  but  right 
of  possession;  and  when  such  grantor  is  found  in  the  ex- 
clnsive  possession  of  the  granted  premises  long  after  the 
delivery  of  his  deed,  here  is  a  fact  antagonistic  to  the  fact 
and  legal  efifect  of  the  deed;  and  we  can  not  appreciate  the 
justice,  sound  reasoning,  or  policy  of  a  rule  which  would 
authorize  a  subsequent  purchaser,  while  such  fact  of  pos- 
session continues  to  give  controlling  prominence  to  the  fact 
and  legal  effect  of  the  deed,  in  utter  disregard  of  the  other 
notorious  prominent  antagonistic  fact  of  exclusive  possession 
in  the  original  grantor.  He  can  not  be  regarded  as  a  pm*^ 
cluisei'  in  good  faith  who  negligently  or  willfully  closes  his 
eyes  to  visible,  pertinent  facts,  indicating  adverse  interest 
in  or  incumbrances  upon  the  estate  he  seeks  to  acquire,  and 
indulges  in  possibilities  or  probabilities,  and  acts  upou 
doubtful  presumptions,  when  by  the  exercise  of  prudent, 
reasonable  diligence  he  could  fully  inform  himself  of  the 
real  facts  of  the  case." 

There  are  other  authorities  which  maintain  this  to  be  the 
correct  doctrine. 

I  am,  however,  of  opinion,  that  the  continued  possession 
of  the  land  by  Brophy  after  he  had  conveyed  the  legal  title 
to  Sullivan,  would  not  be  notice  of  any  defeasance  held  by 
him  which  was  not  recorded. 

In  Massachusetts,  under  a  statute  similar  to  that  of  Cali- 
fornia and  of  this  state,  the  supreme  court  have  frequently 
decided  that  the  open  and  notorious  possession   by  the 
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grantor  will  not  be  sufficient  to  impart  notice  to  the  pur- 
chaser of  any  unrecorded  defeasance.  {Pomeroy  v.  Steveris, 
11  Met.  244;  Hennessy  v.  Andrews^  6  Cush.  171;  Mara  v. 
Pierce,  9  Gray,  306;  Parker  v.  Osgood,  3  Allen,  487,  Dooley  v, 
JVolcott,  4  Id.  i07;  Lamb  v.  Piei^ce,  113  Mass.  73.) 

In  Indiana,  under  a  similar  statute,  the  decisions  are  to 
the  same  effect.  In  discussing  this  question,  the  court,  in 
Crassen  v.  Swovdand,  said:  **But  it  is  claimed  that  as  it 
was  found  that  Swoveland  was  in  possession  of  the  laud  at 
the  time  that  Whitney  purchased  it,  this  was  constructive 
notice.  As  a  general  proposition,  the  doctrine  that  pos- 
session of  real  estate  is  constructive  notice  to  all  the  world 
of  the  rights  of  the  parties  in  possession  is  conceded.  But 
the  doctrine  has  no  application  to  the  case  befoi-e  us.  ^  *  ^ 
Our  statute  on  the  subject  of  registry  *  ^  *  requires 
actual  notice  to  defeat  a  purchaser  where  the  defeasance 
has  not  been  duly  recorded.  Possession  has  never  been 
held  anything  more  than  constructive  notice.  Such  cou- 
structive  notice  does  not  come  within  the  statute.  This  is 
in  accordance  with  the  authorities.  Says  an  elementary 
writer:  *  Nor  will  the  continued  possession  by  the  grantor 
of  land,  after  the  making  of  his  deed,  be  notice  of  a  defeas- 
ance held  by  him  which  is  not  recorded.'  1  Wash,  ou 
Real  Prop.,  p.  495,  sec.  22."     (22  Ind.  434.) 

Hilliard,  in  his  work  on  vendors,  says:  **In  case  of  an 
unrecorded  prior  conveyance,  it  has  been  sometimes  held, 
that  the  possession  of  the  grantee  is  of  itself  constructive 
notice,  equivalent  to  that  derived  from  registration.  But 
the  prevailing  doctrine  is  now  otherwise.  Thus,  it  is  said, 
'  the  doctrine  in  the  English  law  of  constructive  notice  of 
the  title  of  the  lessee  or  party  in  the  possession,  is  not  fav- 
ored in  the  American  courts.'  So,  Judge  Story  says:  ^The 
American  courts  seem  indisposed  to  give  eiSFect  to  this  doc- 
trine of  constructive  notice  from  possession,  even  in  its 
most  limited  form.  The  English  cases  admonish  courts  of 
equity  in  this  country,  where  the  registration  of  deeds,  as 
matters  of  title,  is  universally  provided  for,  not  to  enlarge 
the  doctrine  of  constructive  notice,  or  to  follow  all  English 
cases  on  this  subject,  except  with  a  cautious  attention  to  a 
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jnsfc  application  to  the  circurastances  of  our  country,  and  to 
the  structure  of  our  laws.' "  (Hilliard  on  Vendors,  411 ;  Scott 
V.  Gallagher,  14  Serg,  &  B.  333.) 

Story  says,  in  speaking  of  the  Registry  Acts,  that:  "The 
object  of  all  acts  of  this  sort  is  to  secure  subsequent  pur- 
chasers and  mortgagees  against  prior  secret  conveyances  and 
incumbrances."     (1  Story  Eq.  Jur.,  sec.  397.) 

In  VanKeurenw,  C.  R.  R.  Co.,  the  court,  without  reference 
to  any  statute,  after  announcing  the  general  rule  that  posses- 
sion of  land  is  notice  to  a  purchaser  of  the  possessory  title, 
say:  *'  But  this  rule  does  not  apply  to  a  vendor  remaining  in 
possession,  so  as  to  require  a  purchaser  from  his  grantee  to 
inquire  whether  he  has  reserved  any  interest  in  the  land 
conveved. 

"  So  far  as  the  purchaser  is  concerned,  the  vendor's  deed 
is  conclusive  upon  that  subject;  having  declared,  by  his 
conveyance,  that  he  makes  no  reservation,  he  is  estopped 
from  setting  up  any  secret  arrangement  by  which  his  grant 
is  impaired. 

"The  well-settled  rule  applies  to  this  case,  that  a  party 
is  estopped  from  impeaching  or  contradicting  his  own  deed, 
or  denying  that  he  granted  the  premises  which  his  deed 
purports  to  convey."    (38  N.  J.  L.  167.) 

Upon  a  review  of  the  whole  case,  I  am  of  opinion  that  in 
the  absence  of  actual  notice  of  the  agreement  between 
Brophy  and  Sullivan,  that  Tagliabue  and  respondent  had 
the  right  to  rely  and  act  upon  the  averments  made  by  Brophy 
ill  his  deed  to  Sullivan,  that  his  conveyance  of  the  title 
was  absolute,  and,  having  thereby  divested  himself  of  all 
title  and  right  of  possession,  that  he  continued  in  possession 
in  subordination  to  the  title  of  his  vendee,  and  that  they 
are  entitled  to  protection  as.  bona  fide  purchasers  for  value. 

The  judgment  of  the  district  court  is  aflSrmed. 

Leonard,  J.,  concurring: 

In  my  opinion  it  is  unnecessary  to  decide,  in  this  case,  how 

evidence  of  open,  notorious,  exclusive  possession  by  Brophy, 

at  the  time  of  Tagliabue's  purchase,  would  have  affected 

plaintiff's  case;  and  I  express  no  opinion  as  to  whether 
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proof  of  such  possession  would,  or  would  not,  be  evidence 
of  implied  notice  of  the  equities  claimed  by  defendant.  It 
is  enough  to  say  that  it  is  not  necessarily  true  from  the  alle- 
gations in  the  complaint,  that  such  was  the  character  of 
Brophy's  possession  at  the  time  Tagliabue  received  his  deed 
from  Sullivan,  and  paid  the  purchase  money;  and  there  was 
no  evidence  that  Brpphy's  acts  at  that  time,  and  for  a  long 
time  prior  thereto,  were  at  all  inconsistent  with  what,  from 
the  record,  appeared  to  be  the  truth;  that  is,  that  SuUivan 
was  the  sole  owner.  From  all  the  authorities,  Tagliabue  had 
a  right  to  believe  that  Sullivan  was  such  owner,  and  to  act 
upon  that  belief,  unless  Brophy's  possession  was  so  open, 
notorious,  and  exclusive  as  to  amount  to  implied  notice  of 
his  equities.  Tagliabue  swore  that,  at  the  time  of  the  pur- 
chase, and  when  he  received  the  deed  and  paid  the  purchase 
money,  he  had  no  knowledge  or  notice  of  Brophy's  claim, 
and  that  he  believed  he  was  obtaining  a  perfect  title.  It 
nowhere  appears  that  he  was  not  justified,  as  a  reasonably 
careful  business  man,  to  so  believe.  (See  Havens  v.  Dale,  18 
Cal.  366;  Bell  v.  Twilight,  2  Fost.  N.  H.  518;  Hewesy,  Wis- 
well,  8  Greenl.  97;  Hill,  on  Vend.  410.) 

As  modified  above,  I  concur  in  the  opinion  of  Mr.  Justice 
Hawley. 

Beatty,  C.  J. :  I  concur. 


[No.  997.] 

L.  P.  DREXLER,  Respondent,  v.  A.  J.  TYRRELL  and 

PHILIP.  REESE,  Appellants. 

Mortgage  Executed  to  Evade  Payment  of  Taxes. — Upon  a  review  of  the 
testimony:  Held,  sufficient  to  show  that  the  mortgage,  sought  by  plaint- 
iff to  be  foreclosed,  was,  at  the  request  of  the  mortgagee,  executed  io  a 
citizen  of  California  for  the  sole  purpose  of  preventing  an  assessment 
and  of  evading  the  payment  of  taxes,  in  the  state  of  Nevada,  upon  the 
money  at  interest  secured  thereby.   (Hawley,  J.,  dissenting.) 

Idem — Mortgage  Void. — Held^  that  the  mortgage  in  question,  having  been 
so  executed  at  the  instance  and  request  of  the  mortgagee,  was  illegal  and 
void. 

Idem — Payment  op  Taxes.— The  fact  that  the  mortgagee  afterwards  paid 
the  full  amount  of  taxes  upon  the  money  at  interest  secured  by  the 
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mortgage,  is  immaterial.  The  mortgage  contract  was  void  when  exe- 
cuted, and  proof  that  the  state  suffered  no  injury  would  not  change  the 
result. 

Idem — Contract  Vitiated  by  Fraudulent  Acts  of  Plaintiff. — ^The  fraudj 
consisted  in  the  turpitude  of  the  motive  which  influenced  the  mortgagee 
at  the  time  of  the  execution  of  the  mortgage. 

Debts  Secured  by  Mortgage  Taxable. — A  debt  secured  by  mortgage  is 
subject  to  taxation,  although  the  mortgagee  is  indebted  to  an  amount 
equal  or  exceeding  the  amount  of  his  mortgage. 

Courts  w,ill  not  Enforce  Illegal  Contracts. — If  a  contract  is  illegal  it 
will  not  be  enforced  by  the  courts  in  favor  of  the  party  at  whose  instance 
and  for  whose  benefit  it  was  entered  into.  Courts  are  as  incapable  of 
enforcing  such  contracts  as  if  the  act  was  prohibited  in  terms,  and  a  pen- 
alty imposed  in  case  of  violation. 

Policy  of  Revenue  Laws — Contracts  Opposed  to  it  Void. — It  is  the 
policy  of  the  revenue  laws  that  all  property  within  the  state,  except  such 
as  is  in  terms  exempted,  shall  be 'taxed;  and  any  mortgage  or  contract 
entered  into  for  the  sole  purpose  of  placing  property,  otherwise  taxable, 
beyond  the  operation  of  the  revenue  law,  is  opposed  to  that  policy,  and 
therefore  illegal. 

Appeal  from  the  District  Court  of  the  First  Judicial  Dis- 
trict, Storey  County. 

The  facts  are  stated  in  the  opinion, 

B.  C.  IVJdtman  and  Lewis  &  Deal,  for  Appellants: 

I.  The  mortgage  in  this  case  was  executed  in  the  name  of 
J.  H.  Latham  for  the  purpose  of  defrauding  the  revenues 
of  the  State  of  Nevada.  Upon  this  point  there  is  no  conflict 
of  testimony,  for  Di'exler's  own  testimony  shows  that  to 
have  been  the  object.  Such  being  the  fact,  the  mortgage 
should  be  held  to  be  void.  (De  Witt  v.  Brisbane,  16  N.  T. 
508;  Wheeler  v.  Russell,  17  Mass.  258;  2  Chitty  on  Contracts 
(11th  ed.),  971-976,  and  notes;  4  D.  &  E.  466;  5  Id.  242; 
Bixby  V.  il/oor,  ol  N.  H.  402;  Itoby  v.  West,  4  Id.  285;  Cop- 
pdlY.  Hall,  7  Wall.  642;  White  v.  Buss,  3  Cush.  448;  Fuller 
y.Dame,  18  Pick.  472-481;  Foster etal,  v.  Thurston,  11  Cush. 
322;  44  N.  Y.  87;  Utica  Ins.  Co.  v.  Kip,  8  Cow.  20;  RUchie 
V.  Smith,  6  Manning,  G.  &  S.  462;  2  Comp.  L.  3129,  3130, 
3131.) 

Stx>ne  <fe  Hiles,  for  Eespondent: 

I.  The  judgment  should  be  affirmed,  because  the  findings 
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and  judgment  are  amply  sustained  by  the  evidence.  {CarJyon 
V.  Lannav,  4  Nev.  158;  Slate  y.  Yellow  Jacliet  Silver  Mining 
Co.,  5  Id.  418;  Lewis  v.  Wilcox,  6  Id.  215;  Worthing  v.  Cutis, 
i\  Id.  120;  Doe  v.  Vallyo,  29  Cal.  387;  Kimball  v.  Gearharl, 
12  Id.  48;  Cohen  v  Dnpont,  1  Sanford,  262.) 

II.  The  mortgage  and  note  are  not  void.  They  were  not 
made  in  the  name  of  Latham  for  the  purpose  of  evading 
the  revenue  laws  of  the  state.  The  testimony  of  plain tiflf, 
contained  in  the  transcript,  shows  that  the  taxes  on  said 
note  were  paid  as  demanded  by  the  proper  revenue  officers 
of  Storey  county.  There  is  nothing  in  the  revenue  laws  of 
the  state  which  either  expressly  or  impliedly  renders  void  a 
credit  of  choses  in  action  for  failure  to  list  it  for  taxation. 
Mortgages  are  exempt  from  taxation  by  the  statute.  The 
debt  only  is  taxed.  {State  v.  Uarl,  1  Nev.  394;  Comp.  L., 
vol.  2,  sees.  3129,  3131.) 

III.  Even  had  there  been  an  attempt  to  evade  the  pay- 
ment of  a  tax  on  the  note,  there  being  no  penalty  provided 
by  statute  making  the  note  void  or  the  mortgage  void, 
plaintiff  could  enforce  them  against  defendants.  {Brown  v. 
Duncan,  10  Barn.  &  Ores.  93;  Smith  v.  Mawhood,  14  Mees. 
&  Welby,  452;  Johnson  v.  Hudson,  11  East,  180;  Weffiei^ell 
V.  Jones,  3  Barn.  &  Adolph.  221;  Lindseyv.  Butlier/ord,  17  B. 
Mon.  (Ky.)  245;  Harris  v.  Runnels,  12  How.  (U.  S.)  82.) 

IV.  The  contract  or  transaction  must,  to  render  it  void, 
be  tainted  with  illegality  itself;  a  resort  to  something  col- 
lateral or  extrinsic  can  not  be  had  to  render  it  so.  Thus, 
if  the  note  and  mortgage  are  valid  contracts,  no  subsequent 
evasion  of  payment  of  taxes  could  make  them  void,  (^)'m- 
strong  v.  Toler,  11  Wheat.  258.) 

V.  If  it  be  conceded  that  the  law  has  been  evaded,  and 
the  state  defrauded  of  its  revenue,  such  a  defense  can  not 
bo  urged  by  appellants  to  defeat  a  debt  incurred  by  them, 
which  is  upheld  by  a  valid  consideration,  or  to  defeat  a 
valid  security  and  incident  to  such  debt.  If  the  state  has 
lost  any  tax  due  it,  such  loss  is  the  subject-matter  of  a  suit 
between  it  and  the  taxpayer;  and  the  evasion  of  such  tax 
can  not  be  invoked  to  aid  another  citizen  to  avoid  an  honest 
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debt.  {Edmnruh  v.  Hlldreth,  16  III.  214;  Edmunds  v.  Myers^ 
Id.  207;  Steele  v.  Worthing(on,  2  Ohio,  182;  Mohney  v. 
GWj,  26  Pa.  St.  349.) 

YI.  The  authorities  cited  by  appellants  do  not  sustain  the 
defense  of  fraud  and  evasion  made  by  them.  A  careful  ex- 
amination of  them  vill  disclose  the  fact  that  they  construe 
and  apply  statutes  which,  either  in  express  terms  or  by 
necessary  implication,  prohibit  the  transactions  out  of  which 
the  suits  grew.  In  many  of  those  cases  the  statute  expressly 
prohibited  the  transaction,  while  in  others,  penalties  were 
imposed  for  doing  the  act  which  constituted  the  essence  of 
the  litigation.  In  none  of  them  was  any  contract  pro- 
nonnced  void  by  reason  of  things  collateral — things  which 
did  not  necessarily  become  elements  in  the  contract  itself. 
In  none  of  the  cases  was  it  held  or  intimated  that  where  a 
statute  is  wholly  silent  concerning  the  transaction  itself,  it 
would  be  rendered  invalid;  nor  was  any  shadowy  ground  of 
public  policy  or  vague  ** spirit  of  the  law"  resorted  to,  to 
enable  the  court  to  pronounce  them  void.  In  this  case 
neither  a  statute  nor  a  principle  of  the  common  law  can  be 
invoked  to  invalidate  either  the  debt  or  security. 

By  the  Court,  Leonard,  J. : 

Some  time  prior  to  May  6,  1876,  the  defendants  pur- 
chased the  property  described  in  the  complaint  herein,  sit- 
uate in  Virginia  City,  in  this  state,  at  which  time  there  was 
a  mortgage  thereon  for  ten  thousand  dollars,  owned  in  fact 
by  L.  P.  Drexler  &  Co.,  brokers  in  Virginia  City,  although 
it  does  not  appear  with  certainty  in  whose  name  said  note 
'and  mortgage  were  taken. 

On  the  twenty-fourth  day  of  May,  1876,  at  plaintiff's  re- 
quest, at  Virginia  City,  defendants  executed  and  delivered 
a  new  interest-bearing  note,  with  mortgage  upon  the  same 
property  as  security,  to  J.  H.  Latham,  a  broker  and  resi- 
dent of  San  Francisco,  California.  The  mortgage  was 
recorded  in  the  office  of  the  recorder  of  Storey  county  on 
the  same  day,  at  the  request  of  L.  P.  Drexler  &  Co.  All 
tbe  parties  named,  except  Latham,  were,  at  the  time  of  the 
transaction,  and  are,  residents  of  this  state.     Latham  hav- 
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ing  died  in  June,  1876,  and  Lis  wife,  Nettie  M.  Latham, 
having  been  appointed  sole  executrix  of  her  husband's  will, 
and  named  therein  as  the  sole  legatee,  she,  on  the  twenty- 
first  day  of  March,  1879,  and  subsequent  to  her  discharge 
as  executrix,  assigned  the  note  and  mortgage  in  suit  to 
plaintiff,  who  brought  this  action  to  recover  judgment  for 
the  amount  mentioned  in  tbe  note,  and  to  foreclose  the 
mortgage.  Plaintiff  obtained  judgment  with  decree  of  fore- 
closure and  sale,  as  prayed  for  in  his  complaint.  For  pres- 
ent purposes  we  shall  consider  the  assignment  by  Mrs. 
Latham  to  plaintiff  as  valid,  and  that  thereby  the  legal  title 
to  the  note  and  mortgage  was  vested  in  him. 

Defendants  admit  receiving  the  ten  thousand  dollars  from 
Drexler,  and  that  they  executed  the  note  and  mortgage  as 
before  stated.  They  do  not  deny  the  alleged  indebtedness. 
But  among  other  defenses  they  allege  in  their  answer  that, 
*'  the  sum  of  money  for  which  the  note  and  mortgage  men- 
tioned in  the  complaint  were  given,  was  loaned  to  the 
defendants  by  the  plaintiff,  L.  P.  Drexler,  who  is  a  resident 
of  the  state  of  Nevada;  that  defendants  are  informed  and 
believe,  and  upon  such  information  and  belief  allege,  that 
the  said  loan  was  made  by  the  said  Drexler  for  his  own 
benefit  and  profit;  that  the  said  note  and  the  said  mortgage 
were  executed  at  the  request  of  the  said  Drexler  to  one  J. 
H.  Latham,  a  citizen  and  resident  of  California;  that  as  de- 
fendants are  informed  and  believe,  and  so  allege  the  fact  to 
be,  he,  the  said  plaintiff,  procured  the  said  note  and  mort- 
gage to  be  so  executed  to  the  said  Latham,  for  the  purpose 
of  defrauding  the  revenues  of  the  state  of  Nevada,  and  that 
by  reason  of  tbe  said  note  and  mortgage  being  so  executed' 
to  said  Latham,  the  said  Drexler  has  avoided  tbe  payment 
of  all  taxes  to  the  state  of  Nevada  upon  said  mortgage;  that 
defendants  are  informed  and  believe,  and  upon  such  infor- 
mation and  belief  allege  the  fact  to  be,  that  said  Latham 
never  had  any  interest  whatever  in  said  note  and  mortgage, 
or  in  the  money  secured  thereby,  but  that  his  name  was 
used  solely  for  tbe  purpose  of  enabling  the  said  plaintiff  to 
so,  as  aforesaid,  defraud  the  revenues  of  the  state  of  Nevada; 
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that  by  reason  of  such  fraud  the  said  note  and  mortgage 
are  null  and  void." 

The  court  found  as  facts,  that  all  the  taxes,  lohich  ivere 
dm  from  the  plaintiff  to  the  state  upon  the  said  note  or 
mortgage,  had  been  fully  paid  before  the  commencement  of 
the  Action,  and  that  said  note  was  not  made  in  the  name  of 
James  H.  Latham  for  the  purpose  of  defeating  taxation 
thereof  by  the  state  of  Nevada,  or  of  defrauding  the  reve- 
nue of  the  state,  or  for  the  purpose  of  defrauding  the  reve- 
nue of  the  state  out  of  any  tax  due  or  to  become  due  upon 
the  mortgage  securing  the  same. 

Many  typographical  errors  appear  in  the  transcript,  but 
we  shall  assume  in  support  of  the  judgment,  that  the 
court  found,  also,  that  the  mortgage  was  not  made  in  the 
name  of  Latham  for  the  purpose  of  defeating  taxation  or 
defrauding  the  revenues  of  the  state. 

The  fourth  assignment  of  error  is:  "That  the  findings  of 
fact  are  contrary  to  law  and  evidence  in  this:  that  the  court 
finds  that  the  note  and  mortgage  sued  on  were  not  made  in 
the  name  of  J.  H.  Latham  for  the  purpose  of  defrauding  the 
revenues  of  this  state;  whereas,  all  the  evidence  shows  that 
such  was  the  purpose  of  plaintiff." 

The  seventh  assignment  is  that,  "  the  court  erred  in  find- 
ing that  the  taxes  had  been  paid  on  the  note  and  mortgage, 
because  the  evidence  shows  that  they  were  not."  It  be- 
comes necessary,  first,  to  ascertain  whether  there  was  any 
substantial  evidence  to  support  the  above  findings,  and  es- 
pecially the  fourth.  That  we  may  not  do  injustice  to  the 
plaintiff,  all  the  testimony  in  this  connection  will  be  stated. 

Mr.  Tyrrell,  one  of  the  defendants,  testified  that  he  had 
a  conversation  with  the  plaintiff  at  the  time  the  mortgage 
was  given;  that  plaintiff  then  explained  to  him  why  the 
mortgage  was  made  in  the  name  of  Latham,  and  that  '^  the 
reason  given  was  that  it  would  save  paying  taxes  on  the 
mortgage;"  that  plaintiff  told  him  ''he  had  most  of  his 
mortgages  made  that  way,  in  the  name  of  some  one  in  Cali- 
fornia, for  that  purpose." 

Mr.  Beese,  the  other  defendant,  testified  that  soon  after 
defendants  purchased  the  property  plaintiff  .wanted  anew 
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note  and  mortg/tge;  that  he  asked  plaiutiff  why  they  were 
in  the  name  of  Latham;  that  plaintiff  replied:  ''We  do  thut 
to  avoid  paying  the  taxes.  That  is  just  the  word,  and  that 
is  about  all  that  was  said." 

Plaintiff  testified  in  rebuttal  as  follows : 

Question.  You  have  heard  the  testimony  of  the  defend- 
ants in  this  case,  in  regard  to  the  conversation  about  this 
note  and  mortgage,  and  the  loaning  of  the  money,  and  in 
regard  to  the  desire  to  have  it  made  in  the  name  of  James 
H.  Latham.  What  occurred  in  those  conversations  that 
you  had  with  them,  if  you  had  any  ?  Answer.  There  was  a 
mortgage  at  the  time  upon  the  property,  and  Mr.  Seese 
afterwards  took  Mr.  Cummings'  place;  I  think  Mr.  Tyrrell 
was  the  one  that  spoke  to  me  about  the  renewal;  he  asked 
me  if  I  would  have  it  renewed;  I  had  the  mortgage  drawn 
up,  and  when  he  came  there  I  think  that  the  old  mortgage 
was  still  in  the  name  of  Latham;  I  am  not  positive  about  it; 
either  Mr.  Eeese  or  Mr.  Tyrrell  spoke  about  it;  I  think  it 
was  Mr.  Tyrrell  asked  me  about  the  mortgage  being  drawn 
up  in  that  name;  I  told  him  to  this  effect;  it  was  to  keep 
the  mortgage  from  being  assessed,  and  the  reason  of  thut 
was  this;  it  had  been  the  duty  of  the  recorder  to  estimate 
every  fall  the  number,  and  hand  them  to  the  assessor,  and 
sometimes  there  was  a  portion  of  those  that  had  been  paid; 
on  that  account  it  produced  confusion;  you  yourself  told 
me  that  the  mortgage  was  not  assessable;  I  believe  the 
supreme  court  has  decided  to  that  effect;  for  that  reason, 
and  others,  I  had  it  put  in  that  way. 

Q.  As  I  understand  you,  it  was  not  to  avoid  the  payment 
of  the  taxes  at  all;  that  the  note  itself  was  assessable.  Did 
you  pay  the  taxes  on  that  note?  A.  Yes,  sir;  and  the 
assessor  has  made  his  assessment  every  year,  and  we  have 
paid  as  I  have  testified  in  my  affidavit.  It  was  not  to  avoid 
any  taxes. 

Q.  It  was  to  prevent  the  recorder,  as  you  think,  from  in- 
terfering and  taxing  the  mortgage,  under  the  law;  that  he 
had  no  right  to  do  that  under  the  law  ?  A.  Yes,  sir.  You 
told  me  so  yourself.  You  told  me  it  was  not  assessable, 
and  I  think  that  the  supreme  court  has  so  decided. 
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Q.  You  were  then  trying  to  prevent  double  taxation  on 
ike  note  and  mortgage  ?    A.  Yes,  sir. 

Q.  You  paid  taxes  upon  a  certain  sum?  A.  Yes,  sir;  to 
make  it  more  convenient  for  the  business. 

Q.  How  much  ?  A.  I  think  from  the  start  I  have  paid  on 
(all)  the  taxes  on  the  note  that  were  necessary;  there  were 
three  interested  in  it.     *    *    * 

Q.  It  was  the  property  of  these  three,  held  in  trust  for 
them?    A.  Yes,  sir. 

Q.  How  would  the  assessor  assess  you  in  taxing  this 
property?  A.  Well,  he  has  been  in  the  habit  of  doing  this 
Mf'dy;  has  gone  around  to  these  brokers  and  has  assessed 
them  so  much  on  every  kind  of  property  that  belongs  to 
them. 

Q.  In  that  assessment  did  you  include  this  note?  A. 
Yes,  sir;  it  was  all  included,  all  the  property  that  belonged 
to  the  firm. 

Q.  You  paid  each  assessment,  each  different  amount  ?  A. 
Yes,  sir;  he  comes  and  make  an  assessment  of  the  property 
belonging  to  the  firm;  I  think  that  is  the  way  they  have  as- 
sessed these  banks;  I  know  it  is  the  way  that  Mr.*  Tritle  and 
the  other  brokers  and  the  savings  bank  do. 

Cross-examination : 

Q.  Do  3'^ou  pretend  to  tell  me,  for  instance  last  year,  that 
yoQ  paid  taxes  on  this  note?    A.  Yes,  sir;  I  do. 

Q.  Did  you  pay  on  ten  thousand  dollars  on  this  note  ? 
A.  No,  sir;  I  did  not  pay  any  individually. 

Q.  Who  did  ?    A.  The  firm  paid  it. 

Q.  How  much  was  your  assessable  property  ?  A.  The 
assessor  assessed  it  at  ten  thousand  dollars;  assessed  the 
firm  that,  ten  thousand  dollars. 

Q.  Is  that  all  you  were  assessed?  A.  Yes,  sir;  I  think 
that  is  the  same  assessment  that  Mr.  Tritle  paid. 

Q.  Did  the  firm  of  Drexler  &  Co.  have  only  ten  thousand 
dollars  out  at  that  time?  A.  The  assessor  came  around 
himself;  he  did  not  require  us  to  make  any  statement  at 
all.    *    *    * 

Q.  Did  you  fill  out  any  list  at  all,  an  assessment  list  that 
he  gave  you  ?    A.  I  think  Mr.  Dana  attended  to  that  part  of 
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the  business.  I  knew  that  the  assessor  came  around.  I 
talked  to  him  about  it.  These  other  firms  were  doing  the 
same  amount  of  business;  we  were  willing  to  pay  just  as 
they  did. 

*  *  *  *  ifr  * 

Q.  Do  you  not  know  that  this  note  was  not  taxed  by  the 
assessor  ?    A .  I  do  not  know  anything  of  the  kind. 

Q.  Do  you  know  whether  he  did  tax  it  or  not  ?  A.  I  pre- 
sume that  he  did;  he  assessed  it  with  the  balance. 

Q.  Did  you  make  any  report  to  him  yourself?  The 
Court.  Of  any  property  at  all?  A.  No,  sir;  I  did  not. 
He  just  assessed  as  a  whole  the  property  of  the  firm.  It 
has  been  assessed  as  a  whole.     ^    *    * 

Q.  You  do  not  know  whether  this  note  has  been  taxed? 
A.  I  know  it  was  included  in  the  property  of  the  firm; 
ten  thousand  dollars  assessed  of  the  firm. 

Q.  Do  you  not  think  that  is  wrong  when  you  have  a  note 
for  ten  thousand  dollars  ?  A.  I  know  it  is  the  universal  cus- 
tom all  over  the  country.  I  do  not  think  it  would  be  fair 
to  make  me  put  in  everything  I  have,  when  everybody  else 
is  doing  different.     *    *     * 

Q.  Had  Drexler  &  Co.  any  securities  on  hand  last  year? 
Did  they  have  notes  or  mortgages?     A.  No  (yes),  sir. 

Q.  To  what  extent?  A.  I  can't  tell  you.  I  do  not  re- 
member. I  swear  positively  it  has  been  taxed.  The  as- 
sessor assessed  it,  and  we  have  paid  the  money  on  it.   *    *    * 

Q.  Did  you  not  have  a  large  amount  of  property  besides 
this  note  and  mortgage  that  was  taxable  in  this  county  last 
year?     Question  objected  to. 

The  Court.  He  has  explained  it  to  you  just  as  fully  as  he 
can  answer;  he  has  stated  that  he  had  a  large  amount  of 
property  outside  of  this  note,  and  this  note  is  for  ten  thou- 
sand dollars.  He  made  the  same  arrangement  to  paj-  as  all 
the  brokers,  ten  thousand  dollars  on  the  whole  of  their 
property;  Mr.  Drexler  can  not  be  supposed  to  have  intended 
to  defraud  the  government;  for  that  reason  I  will  sustain 
the  objection. 

Q.  Didn't  you  have  a  large  amount  of  property  besides 
this  note  and  mortgage  that  was  assessable  in  this  county 
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last  year?    A.  "We  had  a  large  amount.     I  told  you  that 
before. 

On  re-direct  examination^  plaintiff  stated  that,  since  the 
execution  of  the  note,  the  assessor  had  not  demanded  of  him 
any  statement,  under  oath,  of  the  property  of  the  firm,  and 
he  did  not  know  that  any  such  demand  had  been  made  of 
the  other  members;  that  ''the  assessor  put  in  the  assess- 
ment; we  didn't  put  it  down;  he  put  it  in  himself;"  that  as 
a  member  of  the  firm,  he  ''had  never  been  cited  to  appear 
before  the  board  of  equalization." 

lu  oar  opinion,  the  testimony  of  plaintiff,  as  well  as  de- 
fendants, shows  conclusively  that  the  mortgage  was  executed 
to  Latham  solely  for  the  purpose  of  evading  the  payment  of 
taxes  upon  the  money  at  interest  secured  thereby,  and  that 
Buch  purpose  was  fully  accomplished.  It  is  claimed  by 
counsel  for  defendants  that,  "  such  being  the  facts  the  mort- 
gage should  be  held  void." 

At  this  point  it  is  proper  to  notice  an  argument  of  coun- 
sel for  plaintiff.  They  say:  "If  the  amount  of  this  note 
can  not  be  recovered,  and  the  security  foreclosed,  the  de- 
nial of  such  relief  is  not  because  the  debt  was  tainted  with 
illegality  when  created,  but  for  the  subsequent  omission  to 
list  it  for  taxation,  and  to  pay  the  tax  imposed  on  it.  If 
the  respondent  paid  these  taxes  there  could  be  no  pretense 
of  evasion,  notwithstanding  the  instruments  were  executed 
to  a  non-resident.  The  illegality  consists,  then,  not  in  the 
making  of  an  illegal  contract,'  and  the  taking  of  an  illegal 
security,  but  in  the  subsequent  failure,  if  any  such  occurred, 
to  pay  the  tax  imposed,  or  in  an  evasion  or  avoidance  of 
such  tax." 

We  say,  in  reply,  that  if  the  mortgage  contract  was  legal 
when  executed^  it  is  so  now;  that  is  to  say,  if  it  was  legal 
in  the  beginning,  and  evasion  of  assessment  and  payment 
was  an  afterthought,  then,  the  legality  of  the  mortgage  is 
not  affected  by  the  subsequent  misconduct.  And  the  testi- 
mony in  relation  to  assessment,  and  payment  of  taxes,  was 
wholly  irrelevant  and  immaterial,  except  so  far  as  it  tended 
to  show  either  that  plaintiff  did  or  did  not  procure  it  to  be 
executed  and  delivered  to  a  non-resident,  for  the  purpose 
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of  defrauding,  or  enabling  him  to  defraud,  the  revenues  of 
the  state. 

If,  however,  the  mortgage  contract  was  fraudulent  and 
unlawful  when  made,  it  must  always  remain  so,  and  proof 
that  the  state  suffered  no  injury  thereby  could  not  cbaoge 
the  result.  ''The  fraud  consists  not  in  the  actual  injury 
sustained  by  the  person  intended  to  be  injured,  but  in  the 
act  itself  and  the  turpitude  of  the  motive  which  influenced 
the  party  to  its  commission;  and  that  which  was  once  a 
fraud  always  remains  a  fraud."  (Jadcson  v.  Marshall,  3  Am. 
Dec.  699;  Gale  v.  Lindo,  1  Verm.  475;  Gibba  v.  Smith,  115 
Mass.  592;  Fowler  v.  Scully,  72  Pa.  St.  456;  Bell  v.  LeggeU, 
3  Seld.  176;  1  Story  on  Cont.,  sec.  762.) 

Let  us  now  examine  the  testimony,  with  the  view  of  as- 
certaining whether  there  is  any  substantial  evidence  that 
plaintiff  did  not  procure  the  mortgage  to  be  executed  in  tbe 
name  of  Latham,  for  the  purpose  and  with  the  intent  above 
stated. 

In  the  first  place,  let  it  be  remembered  that  the  testimony 
of  the  defendant  was  plain  and  positive  as  to  his  declared  in- 
tent. He  went  upon  the  witness  stand,  not  to  deny  that  he 
had  made  the  statements,  but  to  explain  why  he  made 
them.  He  was  fully  advised  by  the  pleadings  that  an  ex- 
planation would  be  necessary.  From  first  to  last  he  did  not 
pretend  that  he  had  any  other  object  except  to  avoid  an 
assessment  of  the  mortgage.  Had  it  not  been  for  the  sub- 
ject of  taxes,  the  thought  of  having  the  note  and  mortgage 
drawn  in  the  name  of  a  non-resident  would  not  have  entered 
bis  mind.  There  was  no  necessity  of  doing  so  for  conveni- 
ence in  business,  or  for  profit,  outside  of  the  matter  of  taxes. 
It  must  be  admitted  that  the  natural  and  probable  result  of 
his  conduct  was  that  he  would  escape  assessment  upon  the 
money  loaned,  whether  that  was  the  necessary  result  or  not. 
The  reason  first  given  for  having  the  mortgage  so  drawn  is, 
that  he  did  it  to  prevent  confusion;  in  brief,  that  the  re- 
corder, before  that,  had  sometimes  included  in  his  abstract 
of  unsatisfied  mortgages,  mortgages  that  had  been  paid; 
and  to  avoid  the  contusion  consequent  to  such  mistake  be 
did  as  stated.     Outside  of  the  law,  then,  which  every  man  is 
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presamed  to  know,  Le  was  aware,  as  a  fact,  that  one  of  the 
recorder's  duties  would  be  to  include  bis  mortgage  in  the 
list  to  be  used  for  assessment  purposes,  should  it  be  taken 
in  Lis  name.  To  prevent  the  recorder  from  so  doing  would 
certainly  and  effectually  prevent  a  possible  recurrence  of 
'* confusion,"  but  it  would  probably  prevent  assessment  at 
the  same  time.  But  it  is  sufficient  to  say,  that  plaintiff  had 
the  power  in  himself  to  satisfy  the  mortgage  just  as  soon  as 
it  was  paid,  and  such  would  have  been  his  duty  under  the 
statute.  (Oomp.  L.  263,  264.)  And  if  he  obeyed  the 
law,  Im  mortgage,  or  the  money  thereby  secured,  would 
not  have  been  taxed  after  satisfaction,  and  it  would  have 
been  a  matter  of  no  moment,  to  him,  how  much  *'  confusion" 
was  wrought  by  the  laches  of  other  parties.  It  would  not 
have  been  more  laborious,  or  expensive,  to  satisfy  a  mort- 
gage taken  in  plaintiff's  name,  than  one  in  favor  of  a  non- 
resident. He  knew  the  latter  would  have  to  be  satisfied 
when  paid;  and  he  knew  that  the  same  act  would  satisfy  his 
mortgage.  But  he  said  he  had  other  reasons;  and  stated 
that,  '*  it  was  not  to  avoid  any  taxes,  but  it  was  to  prevent  the 
recorder  from  interfering  and  taxing  the  mortgage  under 
the  law,  that  he  had  no  right  to  do  under  the  law;  that  he 
was  trying  to  prevent  double  taxation  on  the  note  and  mort- 
gage." 

The  idea  conveyed  is,  that  he  supposed  the  note  would  be 
taxed  tei^  thousand  dollars,  and  the  mortgage  as  much  more, 
if  Le  did  not  have  them  written  in  favor  of  a  non-resident; 
bat  if  so  taken,  that  the  note  would  be  assessable,  while 
the  mortgage  would  not  be.  It  is  conceived,  that  plaintiff 
had  no  reason  to  think,  and  could  not  have  thought,  if  the 
note  and  mortgage  were  taken  in  his  name,  that  he  would 
be  required  to  pay  taxes  upon  a  sum  in  excess  of  the  amount 
secured.  There  is  no  law,  no  decision  of  this  or  any  other 
court,  and,  it  is  believed,  no  practice  justifying  the  conclu- 
sion. Surely,  if  he  had  any  just  ground  to  fear  such  a 
result,  it  is  because  the  law  sanctioned  it;  and  if  that  was 
the  case,  then  he  had  no  right,  by  the  device  adopted,  to 
endeavor  to  escape  the  burden  imposed.  And  if  he  really 
thought  that  the  note  and  mortgage  could  each  be  taxed  ten 
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thoasand  dollars,  if  they  were  taken  in  his  name,  and  that 
the  note  would  be  taxable,  although  taken  in  Latham's  name, 
why  should  he  not  have  supposed  that  the  mortgage  would 
also  be  taxable  if  drawn  in  favor  of  Latham  ?  If  the  note 
is  taxable  to  plaintiff,  it  is  because  it  is  property  owned  by 
him  within  this  state.  If  the  note  is  his  property,  so  is  the 
mortgage,  and  from  his  statement,  he  could  not  have  expected 
to  avoid  payment  upon  the  mortgage  as  well  as  upon  the  note 
at  last,  except  by  deceiving  the  recorder  and  assessor  in  re- 
lation to  the  true  ownership  of  the  mortgage  ;  and  certain];^, 
to  succeed  in  that,  he  must  have  anticipated  the  same  resuU 
as  to  the  note.  Because,  he  could  not  have  supposed  that 
either  officer  would  think  the  note  belonged  to  him,  while 
the  mortgage  was  the  property  of  Latham,  nor  could  it  have 
been  so.  Is  it  not  true,  then,  from  plaintiff's  own  testimony, 
either  that  he  could  not  have  expected  to  escape  taxation 
tipon  twenty  thousand  dollars  for  the  ten  thousand  dollars 
loaned — and,  consequently,  having  the  note  and  mortgage 
drawn  in  favor  of  Latham  was  a  useless  effort — or  that,  by 
having  them  in  Latham's  name,  he  expected  to  escape  taxa- 
tion entirely  ?  But,  notwithstanding  the  assertion,  that  the 
mortgage  was  drawn  to  a  non-resident  to  prevent  double 
taxation,  as  stated,  still,  plaintiff  testified  that,  it  was  not 
done  to  avoid  any  taxes,  because  the  mortgage  was  not 
assessable.  And  counsel  for  plaintiff  say  in  their  brief: 
'*The  note  is  the  instrument  which  is  taxable  in  this  state. 
No  tax  is  levied  on  the  mortgage,  and  no  law  of  the  state 
requires  the  holder  of  a  mortgage  to  list  it  for  taxation." 
Then  it  is  said  that  plaintiff  paid  taxes  on  the  note,  conse- 
quently there  was  neither  an  attempt  to  evade  assessment 
and  payment,  nor  was  either,  in  fact,  evaded.  If  those 
things  are  true,  then  what  becomes  of  the  claim  of  double 
taxation  ?  It  can  not  be  true  that  plaintiff  thought  the  mort- 
gage, if  taken  in  his  name,  would  be  unassessable,  and  that 
he  had  it  made  to  Latham  to  prevent  double  taxation.  If  it 
was  not  assessable,  where  was  the  danger  that  it,  as  well  as 
the  note,  would  be  assessed  ?  And  what  reason  existed  for 
**  preventing  the  recorder  from  interfering  and  taxing  it?" 
"Why  did  he  conclude  that  any  officer  would  do  what  he  had 
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no  right  to  do  UDder  the  law?  Had  he  ever  known  an 
assessor,  upon  money  at  interest  secured  by  mortgage,  to 
require  payment  on  two  dollars  when  only  one  was  loaned  ? 
He  does  not  say  so.  But  if  he  was  aware  of  such  a  case, 
did  the  board  of  equalizntion  refuse  to  do  justice?  And 
more  than  all,  if  assessor  and  board  had  been  forgetful  of 
duty,  were  the  courts  unmindful  of  theirs  also?  Those 
avenues  of  escape  from  unlawful  burdens  were  open  to  him, 
as  to  other  citizens,  and  he  had  every  reason  to  believe  they 
would  be  ample  for  any  emergency  that  might  arise. 

Moreover,  upon  what  authority  is  the  conclusion  based, 
that  a  note  secured  by  a  mortgage,  whether  to  a  resident  or 
non-resident,  is  assessable  without  regard  to  the  mortgage, 
and  that  a  mortgage  is  not  assessable  ?  The  statute  gives 
the  assessor  authority  to  assess  **  money  at  interest  secured 
by  mortgage,"  and  it  also  requires  the  recorder  of  the 
county  to  attend  on  the  board  of  equalization,  with  an 
abstract  of  all  unsatisfied  mortgages  and  liens  remaining  on 
record  in  his  office;  and  the  board  shall  make  use  of  such 
abstract  in  equalizing  the  assessment  roll,  and  may  require 
the  assessor  to  enter  any  mortgage,  lien,  or  other  property 
not  assessed  upon  the  roll.  In  this  respect  the  statute  of 
1861  (in  force  when  State  v.  Earl,  1  Nev.  397,  was  decided), 
was  the  same  as  the  existing  statute  when  this  mortgage 
was  executed,  and  is  like  the  present  one.  In  that  case  this 
was  decided :  that  **  the  tax  on  money  at  interest,  secured  by 
mortgage,  is  neither  a  tax  on  coin,  which  is  taxed  as  tangi- 
ble property;  a  tax  on  the  land  mortgaged,  which  is  taxed 
at  its  value,  without  regard  to  the  mortgage;  nor  a  tax  on 
pieces  of  paper,  upon  which  the  note  and  mortgage  are 
written;  but  it  is  a  tax  on  a  chose  in  action;  in  other  words, 
it  is  a  tax  on  the  right  which  a  party  has  to  receive  or  collect 
a  certain  amount  of  money;  that  all  choses  in  action  follow 
the  person  of  the  owner,  and  that  this  state  can  tax  such 
choses  in  action  only,  as  belong  to  its  own  citizens  or  resi- 
dents, although  the  property  mortgaged  has  a  situs  in  this 
state,  and  the  mortgage  is  recorded  here."  That  is  the  only 
decision  of  this  court  justifying  the  belief  or  assertion  that 
a  mortgage  is  unassessable;  and  according  to  that,  it  is  cer- 


128  DbexleU  v.  Tyreell.  [Sup.  Ct. 

Opinion  of  the  Court — Leonard,  J. 

taiiily  jusfc  as  proper  to  say  that,  the  note  was  not  taxable  as 
that,  the  mortgage  was  not  so.  The  right  to  collect  the 
money  due,  by  foreclosure  and  sale,  was  assessable,  bnt 
neither  the  note  nor  mortgage,  as  such,  was  so.  Had  the 
note  and  mortgage  been  taken  in  the  plaintiff's  name,  lie 
would  have  had  no  right  to  give  in  the  note,  alone,  to  the 
assessor,  without  regard  to  the  mortgage,  as  a  ''solvent  debt" 
merely.  Such  debts  can  be  assessed  only  to  the  extent  that 
the  amount  due  the  party  assessed  exceeds  his  indebted- 
ness of  the  same  character.  But  it  is  not  so  with  debts  se- 
cured by  mortgage.  They  are  subject  to  taxation,  notwith- 
standing the  mortgagee  is  indebted  to  an  amount  equal  or 
exceeding  the  amount  of  his  mortgage.  (Qomp.  L.  3129; 
State  V.  National  Batik^  4  Nev.  351.)  Nor  would  the  as- 
sessor have  had  a  right  to  assess  the  note  separate  from  the 
mortgage,  had  they  been  taken  in  plaintiff's  name. 

But  plaiutiff  also  testified,  that  the  firm  was  assessed  each 
year  on  the  note,  and  that  they  paid  taxes  thereon,  that  the 
mortgage  was  not  made  to  Latham  for  the  purpose  of  avoid- 
ing paymeutof  any  taxes.  Those  statements  were  made  upon 
these  facts:  Drexler  &  Co.  owned  a  large  amount  of  prop- 
erty in  Storey  county,  besides  the  note  and  mortgage  in 
question,  but  what  amount  does  not  appear.  Plaintiff  was 
asked  several  times  to  state  the  amount,  but  did  not  do  so. 
He  made  an  arrangement  with  the  assessor,  that  the  firm 
should  pay  upon  ten  thousand  dollars,  the  same  as  other 
brokers  paid  on.  The  firm  made  no  statement  of  their 
property,  nor  were  they  asked  to  do  so.  It  does  not  ap- 
pear that  the  assessor  had  any  knowledge  that  the  note  be- 
longed to  plaintiff  or  the  firm.  When  asked  if  he  knew 
whether  the  assessor  had  or  had  not  assessed  the  note, 
plaintiff  stated,  that  he  presumed  it  was  assessed  with  the 
balance,  **as  a  whole."  When  asked  if  he  did  not  think  it 
was  wrong,  to  pay  on  only  ten  thousand. dollars,  when  be 
had  a  note  for  that  sum,  and  a  large  amount  of  property 
besides,  he  said:  **I  know  it  is  a  universal  custom  all  over 
the  country,  and  I  do  not  think  it  would  be  fair  to  make  me 
put  in  everything  I  have,  when  everybody  else  is  doing  dif- 
ferent."   Upon  those  facts,  it  is  true  that  he  testified:  **  I 


Jan.  1880.J  Drexler  v.  Tykrell.  129 


Opinion  of  the  Court — ^Leonard,  J. 


swear  positively  it  (the  note)  has  been  taxed  and  we  have 
paid  the  money  on  it."  But  we  submit  that  the  only 
ground  for  that  statement  was,  that  the  firm,  by  an  arrange- 
ment with  the  assessor,  was  assessed  ten  thousand  dollars 
only,  upon  all  their  property.  In  other  words,  the  assessor, 
in  violation  of  his  official  duty,  let  them  off  by  paying  upon 
a  certain  sum  in  bulk,  which  was  much  less  than  the  value 
of  their  property.  If  it  is  true,  that  the  note  was  assessed, 
it  is  equally  certain  that  the  balance,  ''a  large  amount  of 
property,"  was  not  assessed,  and  hence,  that  the  assessment, 
if  such  it  may  be  called,  was  confined  to  the  note.  How 
could  plaintiff  say,  then,  that  the  note  was  assessed?  Only 
upon  the  theory,  that  the  assessment  of  different  parcels  of 
property,  as  a  whole,  no  matter  how  many,  or  how  great  in 
valae,  for  a  sum,  no  matter  how  small,  is  an  assessment  of 
each  parcel,  whether  the  assessor  intended  to  assess  it  or 
not,  or  whether  he  did  or  did  not  know  of  its  existence. 
Tkat  such  assessment,  if  allowed  to  remain,  would  release  a 
party  from  further  payment,  is  undoubtedly  true;  but  it 
would  be  no  evidence  that  he  had  been  assessed  upon  any 
particular  piece  of  property,  or  in  any  proper  sense  had  paid 
taxes  thereon.  If  the  arrangement  between  plaintiff  and 
the  assessor  had  been,  that  the  firm  should  pay  upon  one 
hundred  dollars  only,  could  it  then  have  been  said  that  the 
note  was  assessed?  Suppose  the  firm  had  other  notes  and 
mortgages  in  the  same  condition,  say  for  ten  thousand  dol- 
lars, could  plaintiff  have  testified  that  those  notes,  too, 
were  assessed,  except  upon  the  theory  above  stated  ?  If  it 
is  true,  that  an  assessment  like  this  is  an  assessment  of  ev- 
ery parcel,  regardless  of  the  amount  of  the  assessment  or 
the  valae  of  the  property,  then  plaintiff  might  have  escaped 
the  difficulties  encountered  in  stating  that  he  had  the  mort« 
gage  made  to  Latham  to  avoid  double  taxation,  by  claiming 
that  the  mortgage  and  note  were  both  assessed,  and  that  he 
had  paid  upon  both. 

Plaintiff  did  not  testify,  that  he  did  not  intend  to  evade 

payment  of  taxes  upon  this  money  at   interest   secured  hy 

mortgage.     He  did  not  say  he  did  not  intend  to  keep  this 

property   from    being    assessed.    Gould  he  have  done  so? 

Vol.  XV— 9 
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Then  why  did  he  pat  himself  to  the  troable  of  placing  the 
title  in  the  name  of  a  non-resident,  when  he  knew,  or  ought 
to  have  known,  that  under  the  law  he  coald  not,  in  any  events 
be  compelled  to  pay  upon  a  sum  greater  than  the  amount 
loaned  and  secured  ?  Why  did  he,  ex  industrial  by  placing 
the  mortgage  to  Latham  upon  record,  notify  the  assessor, 
recorder,  and  board  of  equalization,  that  the  mortg<age  was 
the  property  of  a  non-resident,  and  consequently  that  the 
right  of  collection  was  unassessable,  if  he  was  willing  to  pay 
upon  as  lai'ge  a  sum  after  doing  so,  as,  under  the  law,  he 
would  have  been  required  to  pay  upon  had  he  pursued  the 
natural  and  usual  course,  and  taken  the  title  in  his  own 
name  ?  It  is  plain  that  the  plaintiff  intended  to  prevent  the 
recorder  from  putting  his  mortgage  in  the  abstract  of  un- 
satisfied mortgages  for  assessment  purposes.  Had  it  been 
drawn  in  his  name  and  recorded,  as  the  present  mortgage 
was,  it  would  have  been  included  in  the  recorder's  abstract; 
and  if  the  board  of  equalization  had  done  their  duty,  the 
money  at  interest  secured  thereby  would  have  been  entered 
upon  the  assessment  roll  as  property  that  had  not  been  as- 
sessed. He  says  he  did  it  to  prevent  the  recorder  from  do- 
ing just  what  the  law  requires  that  officer  to  do.  He  did  it 
to  prevent  such  an  assessment  as  the  law  declares  shall  be 
made.  In  one  sense,  it  may  be  that,  he  '^  did  not  intend  to 
avoid  the  payment  of  any  taxes;"  that  is,  he  intended  to  pay 
what  he  was  obliged  to  pay,  but  he  did  not  intend  to  have 
the  property  in  question  assessed.  The  firm's  assessment 
of  their  property,  as  a  whole,  under  the  arrangement  with 
the  assessor,  is  no  proof  that  the  note  was  assessed,  or  that 
plaintiff's  intentions  were  to  have  it  assessed,  either  at  the 
time  the  mortgage  was  executed  to  Latham,  or  at  the  time 
the  arrangement  was  made  with  the  assessor. 

It  seems  to  us  that  plaintiff's  explanations  only  strengthen 
the  evidence  of  the  defendants,  that  the  mortgage  was  made 
to  Latham  for  the  sole  purpose  of  evading  the  payment  of 
taxes  thereon,  or  upon  the  money  secured  thereby.  Be- 
cause, the  mortgage  was  attacked  for  fraud,  and  proof  was 
made  of  his  declarations  at  the  time  of  its  execution, 
which,  unexplained,  showed  the  intent  and  purpose  to  have 
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been  as  claimed  by  defendants.  An  explanation  was  at^ 
tempted,  but  the  result  was  failure,  as  we  have  endeavored 
to  sbow;  and  inferences  unfavorable  to  plaintiff  must  neces- 
sarily be  drawn  from  such  failure.  Our  opinion,  therefore, 
is,  that  the  mortgage  in  question  was  executed  to  a  non- 
resident, at  the  instance  and  request  of  plaintiff,  for  the 
sole  purpose  of  preventing  an  assessment  of  the  money  at 
interest  secured  thereby,  and  of  evading  payment  of  taxes 
to  become  due  to  the  state;  that  such  pujpose  has  been  ac- 
complished, and  that  there  was  no  substantial  evidence  in 
the  case  opposed  to  such  conclusions. 

Counsel  for  defendants  urge  that  those  facts  render  the 
mortgage  contract  unlawful,  and  that  courts  must  refuse  to 
enforce  it.  If  counsel  are  correct  there  is  no  doubt  that 
defendants  may  avail  themselves  of  that  defense  to  prevent 
foreclosure.  (Fowler  v.  Sciilly,  supra,  468;  Blythe  v.  Loving- 
good,  2  Ired.  (Law),  21;  Oaston  v.  Drake,  14  Nev.  175.) 

There  are  certain  principles  affecting  this  case,  so  well 
settled  by  a  long,  unbroken  line  of  decisions,  that  court  and 
counsel  can  not  differ  upon  them. 

Courts  will  not  lend  their  aid  to  enforce  illegal  contracts 
or  actions  grounded  upon  immoral  or  illegal  acts.  Every 
act  is  unlawful  which  the  law  forbids  to  be  done,  and  every 
contract  is  void  which  contravenes  the  law.  (Metcalf  on 
Contracts;  1  Story  on  Oont.  566;  2  Chitty  on  Cont.  982^ 
note  t.) 

*'  All  contracts,  the  object  of  which  is  to  induce  an  omis- 
sion of  duty,  are  unlawful  and  void  no  less  than  those  which 
are  made  for  the  purpose  of  enoomraging  the  commission  of 
unlawful  acts."    (Metcalf,  246.) 

*'  Agreements  contravening  the  ends  and  objects  of  the 
enactments  of  the  Legislature,  or  as  it  is  most  commonly 
expressed,  the  policy  of  those  enactments,  are  void. "  (Smith's 
Law  of  Cont.  221.) 

''  Nor  is  it  necessary  that  the  contract  should  violate  the 
express  words  of  a  law,  for  agreements  contrary  to  the 
policy  of  statutes  are  equally  void."  (Sedg.  on  Const,  of 
State,  69.) 

**  No  contract  can  be  enforced  in  the  courts  of  the  United* 
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States,  no  matter  ^i^here  made  or  where  to  be  executed,  if 
it  is  in  Tiolation  of  the  laws  of  the  United  States,  or  is 
in  contravention  of  the  public  policy  of  the  government  or 
in  conflict  with  existing  treaties."  (Kennett  v.  Chambers,  14 
How.  U.  S.  39;  Hannay  v.  JEve,  3  Cranch,  242.) 

Contracts  against  the  policy  of  bankrupt  and  insolvent 
laws  are  illegal  and  void. 

''  And  it  must  be  observed  that  a  contract,  although  not 
expressly  prohibited  by  a  statute,  may  be  illegal  if  opposed 
to  the  general  policy  and  intent  thereof,  as  if  made  to  insure 
to  one  creditor  of  a  bankrupt  a  greater  share  of  his  debt 
than  the  others  can  have,  or  a  contract  made  in  order  to  ena- 
hie  another  to  infnnge  that  policy  and  intent J*^  (Smith's  Law 
of  Cont.  17.) 

Bell  V.  LeggeUy  3  Seld.  176,  was  an  action  upon  promis- 
sory notes  given  by  a  third  person  to  a  creditor,  in  consider- 
ation of  his  withdrawing  opposition  to  the  discharge  of  his 
debtor  as  a  bankrupt,  but  without  the  knowledge  or  conniv- 
ance  of  the  debtor.  The  notes  were  held  to  be  void  as  against 
the  policy  of  the  bankrupt  law.  The  lower  court  considered 
the  arrangement  wrong,  but  on  the  ground  that  there  was 
no  provision  against  it  in  the  bankrupt  law,  it  was  held  not 
to  make  the  notes  void,  but  the  court  of  appeals  decided 
that  they  were  void  as  against  the  policy  of  the  bankrupt 
law. 

In  York  v.  Merritt,  77  N.  C.  214  (see  facts),  the  Court 
said:  **  So  it  appears  that  the  plain tifl  was  to  cover  up  the 
land  for  the  defendant,  until  he  got  his  discharge  in  bank- 
ruptcy and  then  reconvey  to  him.  This  testimony  discloses 
a  transaction  contra  bonos  mores,  in  which  both  parties  par- 
ticipated. But  then  it  was  not  alleged  in  the  complaint, 
nor  in  the  answer,  nor  was  there  any  issue  submitted  to  the 
jury,  which  in  express  terms  involved  it.  It  may,  there- 
fore, do  the  plaintiff  injustice  to  assume  its  truth  as  to  him; 
but  we  may  assume  its  truth  as  to  the  turpitude  of  the  de- 
fendant, because  it  is  his  own  testimony,  and  being  true  as 
to  him,  it  shows  that  he  is  not  entitled  to  the  judgment 
which  he  obtained,  and,  therefore,  there  must  be  a  new 
trial.    The  alleged  turpitude  of  the  transaction,  althougli 
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SO  plainly  stated  in  the  testimony,  seems  to  have  been  al- 
lowed no  eflfect  whatever  at  the  trial.  If  this  was  because 
such  things  are'  so  common  that  honesty  is  benumbed,  it 
ought  to  be  the  oftener  declared  that  the  courts  will  not  aid 
one  party  to  enforce  a  fraud  against  another.  And  that 
where  both  parties  have  united  in  a  transaction  to  defraud 
another,  or  others,  or  the  public,  or  the  due  administration 
of  the  law,  or  which  is  against  public  policy,  or  contra  bonos 
mores,  the  courts  will  not  enforce  it  in  favor  of  either 
party." 

In  Sliarp  v.  Teese,  4  Halst.  (N.  J.)  352,  which  was  an  ac- 
tion  upon  a  promissory  note  given  in  consideration  of  with- 
drawing opposition  to  a  discharge  under  the  insolvent  law, 
after  stating  the  purposes  of  the  law,  the  court  said: 

"  Any  transaction  or  arrangement  which  tends  to  defeat 
either  of  these  purposes  is  inconsistent  with  the  policy  of 
the  law.  The  attempt  to  contravene  the  policy  of  a  public 
statute  is  illegal.  Nor  is  it  necessary  to  render  it  so,  that 
the  statute  should  contain  an  express  prohibition  of  such 
attempt.  It  always  contains  an  implied  prohibition,  and  to 
such  attempt  the  principles  of  the  common  law  are  invaria- 
bly hostile,  *  *  ^  by  at  all  times  refusing  the  aid  of 
the  law  to  carry  it  into  effect  or  enforce  any  contract  which 
may  be  the  result  of  such  transactions." 

So,  Dial  V.  Hair,  18  Ala.  798,  shows  that  D.  procured  his 
son  to  enter  upon  and  occupy  certain  public  land  for  the 
purpose  of  acquiring  a  pre-emption  right  to  the  same,  and 
it  was  agreed  between  them  that  so  soon  as  such  right  was 
perfected,  D.  would  pay  for  the  land  and  the  son  should 
convey  one  half  of  it  to  him.  The  court  said:  **It  may  be 
admitted  that  at  the  time  of  entering  into  this  agreement, 
there  was  no  particular  act  upon  the  subject  of  pre-emption 
that  declared  such  a  contract  void  in  express  words;  but  if, 
upon  a  review  of  all  the  legislation  of  congress  upon  the 
subject,  such  a  contract  would  be  considered  as  contraven- 
ing the  design  and  policy  of  the  laws,  a  court  of  equity 
would  not  enforce  it.  "^  "^  ^  The  contract  dis- 
closed by  the  bill  is  illegal — it  can  not  be  enforced,  and  the 
chancellor  err^d  in  decreeing  a  specific  performance."  There 
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there  was  uo  prohibition  of  the  contract  in  terms,  nor  was 
any  penalty  imposed  by  statute.  The  contract  was  declared 
illegal,  simply  and  only  upon  the  ground,  that  it  was  en- 
tered into  for  the  purpose  of  enabling  the  plaintiflf  to  ob- 
tain lands,  by  evading  the  policy  of  the  law.  The  same 
principles  are  declared  in  Thompson  v.  England,  1  Hawk. 
L.  and  Eq.  137,  and  in  McDermed  v.  McCusiland,  Hardin 
(Ky.),  21.    (See,  also,  Glenri  v.  Matliewa,  44  Tex.  404.) 

We  have  been  thus  particular  in  stating  the  law — and 
perhaps  needlessly — in  relation  to  contracts  that  are  against 
the  policy  of  the  law,  for  the  reason  that  one  of  the  princi- 
pal arguments  of  counsel  for  plaintiff  is,  that  plaintiff 
omitted  the  performance  of  nothing  required,  and  did  noth- 
ing prohibited  by  the  statute;  that  since  the  revenue  law  is 
silent  upon  the  subject  it  can  not  be  assumed  that  the  legis- 
lature intended  to  visit  upon  plaintiff  so  severe  a  penalty  as 
that  claimed  by  counsel  for  defendants,  and  that  it  can  not  be 
held,  for  any  reason,  that  the  mortgage  contract  is  illegal. 

If  a  contract  is  illegal,  it  matters  not  why  it  is  so.  When 
that  fact  is  ascertained,  it  will  not  be  enforced  in  favor  of 
the  party  at  whose  instance  and  for  whose  benefit  it  was  en- 
tered into.  If  it  is  illegal,  as  against  the  policy  of  the  law, 
courts  are  as  incapable  of  enforcing  it,  and  thus  affirming  it, 
as  they  would  be  if  the  identical  act  was  prohibited  in  terms, 
and,  in  addition,  a  penalty  was  imposed  in  case  of  violation. 

The  constitution  provides  that ''  the  legislature  shall  pro- 
vide by  law  for  a  uniform  and  equal  rate  of  assessment 
and  taxation,  and  shall  prescribe  such  regulations  as  shall 
secure  a  just  valuation,  for  taxation,  of  all  property,  real, 
personal,  and  possessory,  excepting,"  etc.  Following  the 
constitutional  requirement,  the  legislature  passed  the  reve- 
nue law,  entitled  **An  act  to  provide  revenue'for  the  support 
of  the  government  of  the  state  of  Nevada,"  wherein  it  is 
provided,  that  "  all  property,  of  every  kind  and  nature 
whatsoever,  within  this  state,  shall  be  subject  to  taxation," 
with  certain  exceptions  stated;  and  '^  moneys  at  interest, 
secured  by  mortgage  or  otherwise,"  are  made  taxable. 

Between  certain  dates  the  assessor  is  required  to  assess 
'*  all  property  subject  to  taxation  in  his  county."    He  is  re- 
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quired  to  demand  from  each  person,  etc.,  a  statement,  under 
oath  or  affirmation,  of  all  his  property  within  the  county, 
or  claimed  by  him,  in  his  possession  or  under  his  control. 
Any  person  who  refuses  to  make  such  statement,  when  it  is 
demanded,  is  guilty  of  a  misdemeanor,  and  if  he  willfully 
makes  a  false  statement,  under  oath,  *'  he  shall  be  deemed 
guilty  of  perjury."    The  recorder  is  required  to  furnish  the 
board  of  equalization  with  an  abstract  of  unsatisfied  mort- 
gages and  liens,  for  use  as  before  stated.     Becorders  are 
not  permitted  to  enter  satisfaction  of  mortgages  (except  for 
purchase  money),  and  courts  shall  stay  foreclosure  proceed- 
iugs,  on  motion  of  defendant,  until  affidavit  is  made,  that 
"all  taxes,  for  county  and  state  purposes,  due  or  payable 
on  the  money  or  debts,  secured  by  the  mortgage,  have  been 
paid."    Assessors  are  liable  for  taxes  on  all  taxable  prop- 
erty which  is  not  assessed  through  his  willful  neglect;  and 
if  a  non-assessment  is  caused  by  a  refusal  by  the  owner 
*    *    *     to  give  a  statement  to  the  assessor,   the  person 
whose  refusal  caused  the  omission,  *  *  shall  pay  double  the  taxes 
imposed  upon  the  property  when  assessed."     From   the 
foregoing  epitome  the  intent  and  policy  of  the  revenue  law 
are  too  plain  to  require  a  statement.     They  are  that  all 
property  within  the  state,  except  such  as  is  in  terms  ex- 
empted, shall  be  taxed.     It  must  follow,  that  any  contract, 
arrangement,  or  device,  entered  into  for  the  sole  purpose  of 
placing  property,  otherwise  taxable,  beyond  the  operation  of 
the  revenue  law,  is  directly  opposed  t6  the  only  policy  of 
that  law.     And  if  there  is  one  statute  more  than  another,  of 
the  policy  of  which  courts  should  not  countenance  an  eva- 
sion,  that  one  is  the  revenue  law.     Upon  its  proper  and 
legal  enforcement  the  life  and  prosperity  of  the  state  depend ; 
and  if  one  citizen  escapes  payment  of  a  just  portion  of  taxes, 
the  burden  that  he  should  bear  must  fall  upon  others  who 
are  already  heavy  laden.     It  may  be  admitted  that  the  legis- 
lative intent  did  not  extend  beyond  the  object  stated  in  the 
title,  to  provide  revenue.     It  is  probable  that  they  did  not 
stop  to  consider  what  would  be  the  result  of  a  studied 
evasion,  upon  contracts  entered  into,  in  whole  or  part,  for 
that  purpose.     But  those  facts  do  not  change  the  situation. 
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Their  duty  was  to  provide  revenue  by  legal  enactments; 
that  having  been  done,  the  duty  of  enforcing  or  annulling 
contracts  according  to  the  facts  presented,  rests  upon  the 
courts,  and  if  the  case  shows  a  contract  violative  of  the 
principles  of  the  common  law,  against  statutory  provisions, 
or  the  plain  policy  of  either,  it  can  not  be  enforced  in  favor 
of  a  guilty  party.  A  contract  may  be  illegal  because  the 
consideration  was  such,  or  the  act  to  be  performed  is  of 
that  character;  and  it  is  said,  that  this  mortgage  is  valid, 
because  **  it  was  based  upon  a  lawful  consideration,  and  no 
principle  of  public  policy  or  good  morals  prohibited  its 
creation."  That  it  would  have  been  legal  had  it  been  taken 
in  plaintiff's  name,  there  can  be  no  doubt;  but  when  it  was 
executed  for  the  purpose  of  contravening  the  revenue  law, 
by  obtaining  the  full  benefits  of  the  loan  in  this  state,  with- 
out bearing  burdens  legally  imposed  upon  him  and  other 
citizens  alike,  it  became  illegal.  To  say  otherwise,  Avould 
be  to  affirm  a  contract  entered  solely  for  an  avowed  illegal 
jDurpose.  The  state  did  not  establish  judicial  tribunals  for 
the  purpose  of  legalizing  acts,  the  object  and  result  of  which 
are  her  destruction.  It  is  idle  to  say  that  this  mortgage, 
the  instrument  itself  by  which  plaintiff  intended  to  evade, 
and  did  evade,  the  law,  is  legal,  because  another,  bad  it 
been  given  in  plaintiff's  name,  would  have  been  so.  This 
instrument  has  an  illegal  element  which  can  not  be  separated 
from  that  which,  otherwise,  would  have  been  legal,  and  it 
can  not  be  foreclosed  without  legalizing  an  illegality.  Nor 
is  there  the  slightest  novelty  in  the  distinction  made.  The 
books  are  full  of  cases  that  fully  recognize  it.  (Clugas  v. 
Penaluna,  4  Term.  466;  Biggs  \.  Latvrence,  3  Id,  454;  Aiken 
V.  Blaisdell,  41  Vt.  668.)  There  are  cases  where  courts  have 
held  that  the  contracts  sued  on,  Avero,  in  themselves,  legal, 
and  could  be  enforced,  although  an  incidental  illegality  oc- 
curred in  carrying  them  into  effect;  such  as  contracts  for 
the  sale  of  spirits  and  tobacco,  when  the  seller  had  failed 
to  take  out  a  license  as  required  by  law,  and  when  the  stat- 
ute inflicted  a  penalty  in  case  of  non-compliance  with  the 
requirement.  Those  cases  are  cited  by  counsel  for  plaintiff 
in  support  of  this  mortgage .    There  is  no  similarity  between 
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them  and  the  one  in  hand.  They  were  decided  upon  the 
ground  that  the  contracts  sued  on  were  in  no  manner  tainted 
with  illegality;  that  the  transactions,  the  sales,  were  strictly 
legal,  after,  as  well  as  before,  the  enactment  requiring  a 
license,  iJiere  having  been  no  agreement,  express,  or  implied,  in 
Hie  contracts  themselves,  that  the  law  should  be  violated.  For 
iustance,  in  Witherell  v.  Jones,  3  Barn,  and  Adolph.  221, 
it  is  said,  that  **  where  a  contract  which  a  plaintiff  seeks  to 
enforce  is  expressly  or  impliedly  forbidden  by  the  statute  or 
common  law,  no  court  will  lend  its  assistance  to  give  it  ef- 
fect. But  when  the  consideration  and  the  matter  to  be 
performed  are  both  legal,  we  are  not  aware  that  a  plaintiff 
has  ever  been  precluded  from  recovery,  by  an  infringement 
of  the  law  not  contemplated  by  the  contract,  in  the  performance 
of  something  to  be  done  on  his  part." 

And  in  Johnson  v.  Hudson,  referred  to  in  Story's  Conflict  of 
Laws,  748,  the  contract  was  held  valid,  ^^ since  the  contract  of 
sale  was  wholly  independent  of,  and  collateral  to,  the  illegality.'^ 
In  those  cases  the  contracts  were  for  the  purpose  of  sale 
only,  while  our  contract,  the  mortgage,  was  executed  for  the 
purpose  of  securing  the  money  loaned,  but  also  to  evade  the 
payment  of  taxes  upon  the  money  secured.  The  last  being 
violative  of  the  policy  of  the  revenue  law,  and  subversive 
of  the  rights  of  the  state,  was  unlawful,  and  it  tainted  the 
whole  instrument  with  illegality. 

In  Ex  parte  Cohn,  13  Nev.  426,  it  was  held,  that  the  statute 
requiring  foreign  insurance  companies  to  pay  a  certain  tax 
(Comp.  L.  3947),  was  constitutional,  although  insurance 
companies  incorporated  under  our  laws  were  not  required 
to  pay  any  tax.  Now,  without  deciding  the  question  (for 
courts  are  by  no  means  agreed,  73  Pa.  St.  200),  let  it  be 
conceded,  that  a  contract  of  insurance  by  a  foreign  com- 
pany, without  compliance  with  the  law,  would  be  valid,  if 
made  in  its  own  name,  and  that  both  parties  are  bound 
thereby,  although  no  tax  has  been  paid.  Suppose,  for  the 
purpose  of  evading  payment,  and  escaping  the  penalty,  a 
foreign  company  makes  an  arrangement  with  a  home  com- 
pany, to  take  risks  in  the  name  of  the  latter  company.  The 
home  company  assigns  the  claim  for  premiums  to  the  for^ 
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eign  company,  which  brings  suit  for  their  collection.  Wo 
have  no  hesitation  in  saying  they  could  not  be  collected, 
because  the  very  contract  would  be  based  upon  an  inten- 
tional violation  of  the  policy  of  the  statute.  Under  the 
revenue  law  the  property  of  widows  is  exempt  from  taxation 
to  the  extent  of  one  thousand  dollars.  Suppose  this  mort- 
gage had  been  for  that  sum  only,  and  to  evade  payment  of 
taxes  on  that  money,  plaintiff  had  caused  it  to  be  executed 
in  the  name  of  a  widow  in  Storey  county,  and  recorded, 
agreeing  to  pay  her  one  half  the  amount  of  taxes  saved  by 
the  arrangement.  The  money  secured  is  not  taxed,  but 
plaintiff  refuses  to  pay  the  widow.  She  sues  and  he  pleads 
the  facts.  We  have  no  doubt  that  courts  would  be  obliged 
to  refuse  to  enforce  the  claim.  And  we  are  also  certain, 
that  if  she  should  refuse  to  assign  the  mortgage  to  him  he 
could  not  compel  her  to  do  so.  Take  another  case.  A. 
lives  near  the  border  of  this  state  and  owns  a  band  of  cat- 
tle. If,  for  any  legal  purpose,  he  may  wish  to  drive  them 
into  California,  he  can  do  so,  and  there,  as  here,  make  any 
lawful  disposition  of  them,  although  that  may  result  in  his 
escaping  taxation  in  this  state.  But  should  he,  for  the  sole 
purpose  of  evading  payment  of  taxes,  make  a  colorable  sale 
and  delivery  merely,  he  could  not  recover  the  cattle  or  their 
value.  The  courts  would  say:  ** You  have  made  your  bed 
in  fraud,  and  so  far  as  the  law  is  concerned,  you  ^hall  lie 
there.'' 

Mr.  Smith,  in  his  Law  of  Contracts,  page  236,  puts  a  case 
which  aptly  illustrates  the  distinction,  at  common  law,  be- 
tfveen  a  contract  which  is  legal,  although  an  incidental 
illegality  occurs,  and  one  which  is  itself  illegal.  He  says: 
**  Suppose,  for  instance,  A.  employs  B.  a  builder,  to  repair 
the  front  of  his  house,  and  B.,  in  so  doing,  erects  an  indict- 
able nuisance  in  the  public  street;  still,  as  the  contract  to 
repair  the  house  is  legal,  and  the  erection  of  the  nuisance 
in  so  doing  was  not  contemplated  by  tlie  agreement,  B.  might 
recover  for  the  repairs  which  he  had  executed.  But  it  tootdd 
he  otheinoise  if  it  had  been  made  part  of  the  agreement  that  the 
repairs  should  be  performed  by  means  of  the  erection  of  tJie 
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nuisance;  for  there  the  illegality  would  have  entered  into- and 
formed  fart  of  the  contract" 

Our  opinion  is,  that  the  mortgage  is  illegal,  because  it 
was  executed  at  the  instance  and  request  of  plaintiff  for  the 
purpose  of  evading  a  legal  duty,  and  iu  contravention  of 
the  plain  policy  of  the  revenue  law.  And  it  is  equally  so 
under  the  principles  of  the  common  law. 

In  Blythe  v.  Lovinggood,  2  Ired.  (Law),  21,  plaintiff  and 
defendant  were  bidders  at  a  public  sale  for  a  piece  of  land 
belonging  to  the  state.  It  was  agreed  between  them,  that 
if  the  plaintiff  would  fail  to  comply  with  his  bid  (he  was 
the  lowest  bidder),  and  allow  the  land,  according  to  the 
conditions  of  the  sale,  to  be  taken  by  defendant,  he  (the 
defendant)  would  give  him  one  hundred  dollars.  The 
action  was  upon  a  note  given  in  pursuance  of  that  agree- 
ment. Recovery  was  had  in  the  lower  court,  but  on  appeal 
it  was  said:  **If  the  plaintiff  intended  to  comply  with  the 
terms  of  sale,  but  failed  in  consideration  of  the  defendant's 
executing  to  him  the  note,  then  the  conspiracy  had  the 
effect  of  depriving  the  state  of  so  much  of  the  purchase 
money  as  made  up  the  difference  between  the  two  bids; 
and  such  a  transaction,  we  think,  was  fraudulent  towards 
the  state.  "^  "^  *  It  has  been  repeatedly  decided  in 
England,  that  the  vendor  of  goods  could  not  recover  the  price 
of  the  vendee,  when  he  aided  the  vendee,  either  in  packing 
or  otherwise,  to  defraud  the  revenue  laws  of  that  country. 
*  *  *  We  are  of  the  opinion  that  the  agreement  in  this 
case  was  in  pursuance  of  a  fraudulent  design  to  defraud  the 
state  of  a  fair  price  for  its  land,  and  that  the  plaintiff  ought 
not  to  recover." 

We  quote  also  from  Curtis  v.  Perry,  6  Ves.  jun.,  739a ;  "  It 
is  perfectly  clear  that  if  this  is  to  be  considered  as  a  ques- 
tion between  Chiswell  and  Nantes,  the  former  could  not  be 
heard  to  say  he  had  any  interest  in  these  ships.  *  *  * 
He  (Nantes)  did  acquire  them  in  his  own  individual  person, 
and  Chiswell,  to  effect  the  purpose  he  had,  must  be  under- 
stood to  have  agreed  that  Nantes  should  be  apparently  the 
sole  owner.  The  reason  for  waiving  any  right  Chiswell  had, 
in  consequence  of  the  manner  in  which  Nantes  made  this 
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purchase,  was  that  a  profit  might  be  made  by  the  employ- 
ment of  them  in  contracts  with  the  government,  and  Chiswell 
was  a  member  of  parliament,  who,  the  law  says,  shall  not 
be  a  contractor.  The  moment  the  purpose  to  defeat  the 
policy  of  the  law,  by  fraudulently  concealing  that  this  was 
his  property,  is  admitted,  it  is  very  clear  he  ought  not  to  be 
heard  in  this  court  to  say  that  it  is  his  property." 

And  there  is  still  another  reason  why  plaintiff  was  not 
entitled  to  a  decree  of  foreclosure,  etc. :  Although  it  is  true 
that  he  made,  and  according  to  the  letter  of  the  statute 
(Comp.  L.  sees.  3211,  3212),  could  make,  an  affidavit,  ''that 
all  taxes  for  county  and  state  purposes,  due  or  payable  on  the 
money  or  debt  secured  by  the  mortage,  had  been  paid,"  be- 
cause, by  reason  of  non-assessment,  there  was  nothing 
**  due  or  payable,"  still,  by  his  studied  act,  he  intentionally 
produced  that  result,  and,  without  paying  taxes  on  the 
money  or  debt,  made  it  possible  to  comply  with  the  letter 
of  the  statute.  He  did  by  indirect  means  what  he  could 
not  accomplish  directly,  and  still  be  entitled  to  a  decree. 
In  order  to  obtain  the  benefit  of  notice  to  subsequent  pur- 
chasers and  mortgagees,  plaintiff  was  compelled  to  place  the 
mortgage  upon  record.  Had  it  been  taken  in  his  name, 
either  the  assessor  or  board  of  equalization  must  have  made 
use  of  it  for  the  purpose  of  assessment,  and  no  decree  could 
have  been  granted  until  the  taxes  had  been  paid.  We  think 
with  counsel  for  defendants  that  the  mortgage  must  be  held 
to  be  void. 

The  decree  of  foreclosure  and  sale  is  annulled  and  set 
aside,  and  the  judgment  is  modified  by  striking  therefrom 
the  sum  of  five  hundred  dollars  allowed  as  counsel  fees. 

Hawley,  J.,  dissenting: 

The  testimony  of  Mr.  Drexler  presents  many  bad  features 
as  to  the  mode  of  assessing  property  in  Storey  county.  If 
his  testimony  is  true,  the  county  assessor  has  failed  to  per- 
form his  duty;  and  it  is  apparent  that,  by  his  neglect,  sev- 
eral persons  have  been  enabled  to  evade  the  payment  of 
taxes  justly  due  to  the  state.  The  revenues  of  this  state 
have  thereby  been  defrauded.     These  facts,  however,  are 
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not  sufficient  to  authorize  this  court  to  declare  the  mort- 
gage in  question  void. 

Id  my  opinion  the  testimony  of  Mr.  Drexler  does  not 
admit  that  the  mortgage  was  executed  in  the  name  of  a  non- 
resident for  the  sole  purpose  of  evading  the  payment  of  the 
taxes  upon  the  money  at  interest.  He  denies  that  such  was 
bis  purpose. 

In  my  opinion  the  eyidence  is  sufficient  to  sustain  the 
findings  of  the  court  below  upon  this  question. 

I  dissent  from  the  judgment  declaring  the  mortgage  void. 
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EEESE  GOLD  AND  SILVER  MINING  COMPANY, 
Eespondent,  v.  eye  PATCH  CONS.  M.  &  M.  CO. 
ET  AL.,  Appellants. 

Motion  to  Redeliver  Possession  op  Property  made  before  Appeal  is 
Perfected,  Denied. — At  the  time  the  motion  was  made,  no  notice  of 
appeal  from  the  judgment  had  been  given,  and  at  the  time  the  court 
denied  the  motion  for  the  redelivery  of  the  possession  of  the  premises, 
the  appeal  from  the  judgment  had  not  been  perfected:  Htldy  that  the  or- 
der of  the  court  denying  the  motion  was  correct. 

Appeal  from  the  District  Court  of  the  Fourth  Judicial 
District,  Humboldt  County. 

The  facts  sufficiently  appear  in  the  opinion. 

R,  M.  Clarke^  M.  S.  Bonnifield^  Neumann^  and  Eichlioffy  for 
Appellants: 

I.  The  undertaking  on  appeal  providing  for  the  liability 
of  the  sureties  upon  the  affirmance  of  the  judgment,  oper- 
ates as  a  stay.  (Karth  v.  Light,  15  Cal.  324;  England  v. 
Levris,  25  LI .  337 .)  An  appeal  suspends  the  operation  of 
a  judgment.  {People  v.  Frisbie,  26  Cal.  135.)  If,  after  an 
execution  has  been  levied,  the  court  orders  that  the  judg- 
ment be  not  enforced,  we  submit,  upon  the  authorities  cited. 
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that  under  the  law  the  perfecting  of  an  appeal  works  this  resalt : 
the  order  releases  levy.  {Mulford  v  Hatudillo,  32  Cal.  131; 
Barroilhet  v.  Hathatvay,  31  Id.  395.)  An  appeal  duly  per- 
fected stays  execution  of  the  judgment  below.  {Covm-ru- 
bias  V.  Slieriffy  52  Cal.  622;  People  v.  Commissioners,  25  How. 
Pr.  257;  Britton  v.  Phillips^  16  Abb.  Pr.  33;  Haichinsmi  v. 
Bours,  13  Cal.  52;  Fidton  v.  Hanna,  40  Id.  278.) 

II.  The  court  erred  in  denying  the  motion  to  recall  the 
execution.  {Jackson  v.  Roberts,  7  Wend.  8S;  Dobbins  v.  DoU 
larhide,  15  Cal.  374;  Sanchez  v.  Carriaga,  31  Id.  172;  Dai/ 
V.  Graham,  1  Gil.  435;  Thompson  v.  Thornton,  41  Cal.  526; 
Bryan  v.  Berry,  8  Id.  133;  Leonard  v.  Pea/cock,  8  Nev.  157, 
247. 

George  G.  Berry  and  Lewis  &  Deal,  for  Bespondent: 

I.  The  notice  should  state  the  grounds  upon  which  the 
motion  will  be  made.  To  say  that  the  **  writ  was  improp- 
erly issued"  is  not  the  statement  of  any  ground.  {Freeborn 
V.  GloTxr,  10  Cal.  337;  Lotwks  v.  Edmonson,  18  Id.  203; 
Freeman  on  Executions,  sec.  74. 

II.  The  execution  was  functus  officio  before  the  notice  of 
motion  was  filed  or  served.  (Freeman  on  Executions,  sec. 
477.) 

III.  The  bond  on  appeal,  when  filed,  was  ineffectual  for 
any  purpose.  {Johnson  v.  Badger  Mill  &  M.  Co,,  12  Nev. 
261;  LaveagayJVise,  13  Id.  296.) 

IV.  The  amount  of  the  undertaking  is  not  sufficient  to 
stay  execution.  (1  Comp.  L.  1402,  1404,  1406,  1408; 
Mokelumne  Hill  Co,  v.  Woodbury,  10  Cal.  185;  Dobbins  v. 
Dollarhide,  15  Id.  375. 

Y.  In  no  case  can  the  defendant  demand  the  return  of 
the  property  as  an  absolute  right. 

By  the  Court,  Hawley,  J. : 

This  is  an  appeal  from  an  order  of  the  district  court  de- 
nying defendants'  motion  for  the  re-delivery  of  the  posses- 
sion of  the  premises  in  controversy  in  said  action,  and  for 
a  stay  of  proceedings  upon  filing  a  bond. 

Said  motion  was  made  upon  the  ground  that  the  writ  of 
execution  under  which  the  sheriff  ousted  defendants  from 
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their  possession,  was  improperly  issued,  and  npon  the  pro- 
yisions  of  the  statute.     (1  Comp.  L.  1406-7-10.) 

The  motion  was  filed  September  11,  1879,  and  the  time 
for  hearing  fixed  for  September  13 . 

The  record  shows  that  the  writ  of  execution  was  properly 
issaed  and  delivered  to  the  sheriff  on  the  second  day  of 
September,  1879. 

On  the  eleventh  day  of  September  the  sheriff  made  the 
following  return  thereon:  "I  hereby  certify  and  return  that 
I  executed  the  within  writ,  so  far  as  the  same  directed  and 
required  me  to  place  the  plaintiff  in  said  action  in  posses- 
sion of  the  property  therein  described,  by  removing  all  per- 
sons found  in  possession  of  the  same,  and  by  placing  Sam- 
nel  Brown,  trustee  and  agent  of  the  plaintiff,  iu  the  full, 
complete,  and  sole  possession  of  the  said  property  on  the 
second  day  of  September,  1879,  and  that  a  stay  of  execu- 
tion having  been  granted  as  to  the  money  judgment  men- 
tioned in  said  writ,  the  same  was  not  executed  by  me." 

The  order  fixing  the  amount  of  the  appeal  bond  to  stay 
execution,  as  to  possession,  was  not  made  until  the  thir- 
teenth day  of  September,  1879.  On  the  seventeenth  of  the 
same  month  the  court  denied  defendants'  motion,  ''on  the 
ground  that  the  court  had  no  power  to  grant  the  same." 

The  bond  on  appeal  from  said  order  was  filed  September 
24. 

From  all  the  facts  set  forth  in  the  record  it  appears  that 
the  object  of  the  suit  was  consummated,  and  the  judgment, 
in  so  far  as  it  related  to  the  possession  of  the  property,  was 
satisfied  prior  to  the  time  when  defendants'  motion  was 
made. 

The  order  of  the  court  denying  the  motion  was  correct. 

The  writ  of  execution  was  not  improperly  issued.     No  stay 

had  been  granted,  except  **as   to  the  money  judgment." 

That  part  was  not  enforced.     At  the  time  the  motion  was 

made  no  notice  of  appeal   from  the  judgment   had  been 

given,  and  at  the  time  the  court  denied  defendants'  motion 

for  the  re-delivery  of  the  possession  of  the  premises,  the 

appeal  from  the  judgment  had  not  been  perfected. 

The  order  appealed  from  is  affirmed. 
Vol.  XV— 10 
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Ex  Parte  GEOEGE  WHITE  and  JOSEPH  PEEGUE. 

Sunday — Noy -judicial  Day. — ^A  judgment  of  a  justice  of  the  peace,  ren« 
dered  upon  the  trial  of  a  criminal  case,  on  Sunday,  is  null  and  void. 

Habeas  corpus  before  the  Supreme  Court 
The  facts  appear  in  the  opinion. 
M.  S.  Bonnifield,  for  Petitioners. 
M.  A.  Murphy,  for  State.  ^ 

By  the  Court,  Hawley,  J. : 

The  return  to  the  writ  of  habeas  corpus,  issued  in  this 
case,  shows  that  petitioners  were  arrested  and  brought  be- 
fore a  justice  of  the  peace  on  the  first  day  of  February, 
1880,  on  a  charge  of  halving  committed  a  misdemeanor.  In 
answer  to  questions  asked  them  by  the  justice  they  stated 
that  they  did  not  desire  counsel.  They  plead  guilty,  and 
waived  the  time  prescribed  by  statute  for  passing  sentence. 
The  justice  thereupon,  on  said  first  day  of  February,  passed 
sentence,  and  rendered  judgment  imposing  a  fine  and  im- 
prisonment.    The  first  day  of  February  was  Sunday. 

Was  the  justice  authorized  to  try  and  decide  the  case  on 
Sunday  ?  We  think  not.  Sunday  is  dies  non-jaridicus.  At 
common  law  all  judicial  proceedings  which  take  place  on 
that  day  are  void. 

Our  statute  has  made  certain  exceptions  to  this  rule;  but 
in  our  opinion,  none  of  the  exceptions  apply  to  this  case. 

The  third  subdivision  of  section  50  of  an  act  concerning 
courts  of  justice,  upon  which  counsel  for  the  state  relies, 
provides  that  the  courts  of  this  state  may  be  open,  and  that 
judicial  business  may  be  transacted  on  Sunday  ''for  the 
exercise  of  the  powers  of  a  magistrate  in  a  criminal  action, 
or  in  a  proceeding  of  a  criminal  nature."  (1  Comp.  L. 
955.) 

This  exception  only  applies  to  the  exercise  of  the  powers 
of  a  magistrate. 

*'  A  magistrate  is  an  officer  having  power  to  issue  a  war- 
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rant  for  the  arrest  of  a  person  charged  with  a  public 
offense."     (Cr.  Pr.  Act,  sec.  101;  1  Comp.  L.  1729.) 

A  justice  of  the  peace  acting  as  a  magistrate,  may  trans- 
act judicial  business  on  Sunday;  may  issue  warrants  for 
the  arrest  of  parties  charged  with  crime;  may  proceed  with 
the  preliminary  examination,  and  may  commit,  discharge, 
or  release  upon  bail,  the  parties  under  arrest. 

In  the  present  case,  the  justice,  in  receiving  the  plea,* 
passing  sentence,  and  rendering  judgment,  acted  in  the 
exercise  of  his  powers  as  a  justice  of  the  peace.  In  this 
respect  he  acted  without  any  authority  of  law. 

The  judgment  rendered  by  him  is  utterly  null  and  void. 
{Swann  v.  Broome,  3  Burr,  1595,  Arthur  v.  Mosby,  2  Bibb, 
589;  Pearce  v.  Atwood,  13  Mass.  324;  Chapman  v.  SlatCj  5 
Blackf.  Ill;  Hemens  v.  BentUy,  32  Mich.  91;  Freeman  on 
Judgments,  sec.  138.) 

The  petitioners  must  be  discharged.     It  is  so  ordered. 


[:No.  979.] 

OVERMAN  SILVER  MINING  COMPANY,  Respondent, 

V.  PHILIP  CORCORAN  et  al.,  Appellants. 

Mining  and  Milling  Act,  for  Condemnation  of  Land,  Constitutional. — 
The  act  entitled  "an  act  to  encourage  the  mining  milling,  smelting,  or 
other  reduction  of  ores  in  the  State  of  Nevada"  (Stat.  1875,  111),  is  con- 
stitutional.    {Dayton  O,  <&  S,  M,  Co.  v.  Seawellf  11  Nev.  394,  affirmed.) 

Location  of  Mining  Claim — Discovery  of  Lode. — No  valid  location  of  a 
mining  claim  can  be  made  until  a  vein,  or  deposit,  of  gold,  silver,  or 
metaliferons  ore,  or  rock  in  place,  has  been  discovered. 

Conflict  of  Evidence. — Rule  as  to  conflict  and  weight  of  evidence  enforced. 

Condemnation  of  Land — Necessity  for. — The  lands  sought  to  be  condemned 
were  the  most  eligible  and  convenient  for  the  erection  of  expensive  ma- 
•  chinery  and  sinking  a  shaft;  no  other  lands  could  have  been  selected, 
except  at  great  expense  and  at  places  inaccessible  to  a  railroad  or  to 
wagon  roads,  without  which  the  business  of  the  mining  company  could 
not  be  successfully  conducted:  Held,  that  a  necessity  existed  for  the 
condemnation  of  the  land  in  controversy,  for  the  protection  and  advance- 
ment of  the  mining  interests  of  Storey  county. 

Appeal  from  the  District  Court  of  the  First  Judicial  Dis- 
trict, Storey  County. 
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Argument  for  Appellants. 

The  facts  are  sufficiently  stated  in  the  opinion. 

Lewis  &  Deal,  for  Appellants: 

I.  The  act  under  which  the  land  described- in  the  record 
was  condemned  is  unconstitutional  and  void.  The  peti- 
tioner is  a  mere  private  corporation^  organized  to  carry  on 
the  business  of  mining  for  its  own  benefit,  in  which  the  pub- 
lic has  no  interest,  and  to  permit  it  to  take  appellants'  prop- 
erty, is  to  permit  private  property  to  be  taken  for  private 
use.  (Green's  Brices  Ultra  Vires  (note),  284;  51  Cal.  269;  42 
Ga.  500;  5  Nev.  285;  44  Vt.  649;  4  Hin.  140;  66  N.  Y.  669; 
West  Bridge  Co.  v,  Dix,  6  How.  (U.  S.)  546;  25  Iowa,  540;  2 
Seld.366;  34  Ala.  311;  2  Pet.  627;  18  Cal.  229;  2  Kent's 
Com.  340;  4  Coldw.419;  18  Cal.  153;  8  Ohio  St.  344;  7  W. 
Va.  191;  Cool.  Const.  Lim.  530-2;  Sedg.  Const.  Law,  155.) 

II.  The  land  sought  to  be  condemned  is  a  part  of  appel- 
lants' mining  claims,  containing  veins  of  rock  in  place  bear- 
ing the  precious  metals,  gold  and  silver.     It  was  located  by 

*  appellants  and  their  predecessors  in  interest,  in  accordance 
with  the  acts  of  congress,  and  has  been  worked  so  as  to 
hold  the  same  under  said  act. 

As  to  what  is  a  "vein"  or  "lode"  within  the  meaning 
of  the  mining  laws  of  the  United  States,  see  14  Sawyer,  302; 
ML  Diablo  M.  &  M.  Co.  v.  Callison,  U.  S.  C.  C;  1  Land- 
owner,  18,  114,  180. 

III.  The  legislature  did  not  intend  that  one  mining  claim 
might  be  taken  to  enable  another  claim  to  be  worked.  The 
courts  would  not  permit  such  an  interpretation  of  the  law 
unless  the  legislature  clearly  indicated  that  such  a  thing 
could  be  done.     (43  Conn.  234;  23  Ohio  St.  510.) 

IV.  The  term  "  mining  claim,"  as  used  in  the  constii^n- 
tion  of  the  state,  and  in  the  act  of  the  legislature,  is  never 
embraced  or  included  in  the  term  real  estate.  (Const.,  art. 
IV.,  sees.  4, 6, 8;  Stat.  1866,  sec.  2,  subd.  11, 101;  Stat.  1866, 
ch.  XCVIII. ;  Stat.  1875,  111;  1  Comp.  L.,  1019-1022  e^ sej.; 
Id.  1049, 1317, 1373.) 

V.  The  evidence  does  not  show  that  a  necessity  for  the 
condemnation  of  the  property  existed.     (Stat.  1876,  111; 
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Stat.  1866,  228, 229;  see,  also,  6  How.  809;  Le  Coal  v.  Police 
Jury  etc.,  20  La.  Ann.  308. 

Stone  &  HUes,  for  Eespondent: 

I.  The  statute  under  which  the  land  in  controversy  was 
appropriated,  is  constitutional.  {Dayton  G.  &  8.  31.  Co.  v. 
Seawdl,  11  Nev.  394;  Thorny.  Sweeney,  12  Nev.  255.) 

n.  The  testimony  elicited  at  the  trial  shows  that  a  neces- 
sity exists  for  the  appropriation  of  the  land  to  the  posses- 
sion and  use  of  petitioner.  The  word  "necessity"  must 
not  be  used  in  a  limited  sense.  It  means  the  use  of  the 
property  for  the  public  good  or  public  necessity;  a  want, 
an  exigency,  an  expediency  for  the  interest  or  safety  of  the 
state.  (JUcCulloch  v.  State  of  Marylandy  4*  Wheat.  413 ;  Stuy^ 
vesant  v.  Mayor,  7  Cow.  606;  Gilmer  v.  Lime  Point,  18  Cal. 
251;  Curtis  v.  LeaviU,  15  N.  T.  168.) 

III.  If  the  lands  in  controversy  were  valid  locations  of 
mining  claims  upon  the  public  domain,  under  the  laws  of 
the  United  States,  respondent  would  still  have  the  right  to 
an  appropriation  of  the  land  in  controversy  to  its  possession 
and  use.  Because  the  testimony  shows  that  a  greater  neces- 
sity exists  for  the  use  of  the  land  by  respondents  for  work- 
ing and  developing  its  mining  claim  upon  the  Comstock  lode, 
than  appellants  have  for  the  use  of  the  land  for  working  and 
developing  any  mining  claim  which  they  have.  The  power 
and  right  of  eminent  domain  of  a  state  extends  over  the 
public  lands  of  the  United  States  within  the  limits  of  the 
state,  as  well  as  over  the  lands  of  any  private  proprietor, 
the  government  of  the  United  States  being,  so  far  as  the 
exercise  of  such  power  is  concerned,  in  the  same  position 
as  any  private  proprietor,  except  in  cases  where  the  federal 
gQvernment  is  in  the  actual  occupation  of  the  land  and  is 
using  it  for  its  own  public  purposes,  as  for  a  fort,  or  mili- 
tary post,  or  as  the  site  of  a  custom-house,  a  court-house 
and  the  like.  The  public  use,  within  the  meaning  of  the 
statute,  attaches  to  land  only,  after  the  special  proceedings 
mentioned  in  the  statute  have  been  properly  and  regularly 
liad  and  done,  and  that  after  land  has  been  appropriated  by 
proceedings  under  the  statute  to  the  public  uses  mentioned 
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in  and  defined  by  the  statate,  the  land  may  afterwards,  by 
the  exercise  of  the  dominium  eminens,  or  by  like  proceed- 
ings, upon  a  proper  showing,  be  appropriated  to  a  like  or 
different  public  use.  In  a  word,  that  one  public  use  must 
yield  to  another  which  is  more  urgent.  ( United  States  v. 
liaiload  Bridge  Co.,  6  McLean,  517;  Ditch  and  Canal  Law  of 
Congress,  1866;  1  Red.  on  Railways,  247.) 

The  question  as  to  when  a  necessary  implication  is  to  be 
inferred  from  a  statute  to  exercise  the  right  of  eminent  do- 
main, depends,  in  a  great  measure,  upon  the  nature  of  the 
exigencies  as  they  arise,  and  the  circumstances  of  the  par- 
ticular cases. 

In  support  of  the  views  relied  upon  by  respondent,  coun- 
sel cite  the  following  additional  authorities.  (1  Redfield  on 
Railways,  sec.  70;  P.P.dJ.B.  B.  Co.  v.  P.  d  S.  B.  B.  Co., 
66  III.  175;  C.  B.  I.  &  P.  B.  B.  Co.  et  cH.  v.  The  Toton  of 
Lake,  71  Id.  333;  81  Id.  523;  New  York  Central  &  Hudson 
BiverB.  B.  Co.  v.  M.  G.  L.  Co.,  63 N.  T.  331;  Matter  of  Bocli- 
ester  Water  Commissioners,  66  Id.  418;  Bichmond  B.  B.  Co^  v. 
Louisa  B.  B.  Co.,  13  How.  83;  Lihabitants  of  Springfield  v. 
Conn.  B.  B.  Co.  ,4:  Cush.  63;  Boston  Water  Power  Co,  v. 
Boston  d  Worcester  B.  B.  Co.,  23  Pick.  360.) 

B.  C.  Wliitman  and  Wm.  Woodburn,  also  for  Respondent. 

By  the  Court,  Hawley,  J. : 

Respondent  is  a  mining  corporation  engaged  in  the  busl^ 
ness  of  mining,  milling,  and  the  reduction  of  ores  in  Storey 
county,  and  instituted  this  proceeding  to  have  condemned 
and  appropriated  to  its  use  certain  lands  belonging  to  ap- 
pellants, under  the  provisions  of  the  act  entitled  ''an  act 
to  encourage  the  mining,  milling,  smelting,  or  other  reduc- 
tion of  ores  in  the  State  of  Nevada"  (approved  March  1, 
1875),  so  as  to  enable  it  ''to  develop  its  mine  and  success- 
fully carry  on  its  said  business." 

The  lands  in  question  have  been  for  several  years  located 
and  claimed  as  miniug  ground. 

The  court  before  which  this  proceeding  was  tried,  in  its 
finding  of  facts,  says:  "That  at  the  time  of  the  location 
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made  by  said  defendants  and  their  predecessors  in  interest 
in  the  said  tracts  of  land,  no  vein  or  ledge  of  gold,  silver, 
or  other  metalliferous-bearing  ores,  earth,  or  rock  in  place, 
had  been  discovered  within  any  one  of  the  said  tracts 
of  land,  nor  within  any  mining  claim  or  claims  of  which 
said  tracts  of  land,  or  any  one  of  them,  is  or  are  claimed 
by  the  defendants  to  be  a  part  of  the  surface  ground, 
nor  has  there  been  since  such  locations  were  made,  any 
vein,  or  ledge  of  gold,  silver,  or  other  metalliferous-bearing 
ores,  earth,  or  rock  in  place,  discovered  or  developed  within 
any  one  of  said  tracts  of  land,  or  within  any  mining  claim 
or  claims  of  which  said  tracts  of  land,  or  any  one  of  them, 
are  claimed  by  defendants  to  be  a  part  of  the  surface  ground. 
*  *  *  That  a  necessity  exists  for  the  appropriation  to  the 
use  of  the  petitioners  of  the  three  tracts  of  land  described 
in  the  petition  herein,  for  the  purposes  alleged  in  its  peti- 
tion, and  particularly  for  the  working  and  developing  of  its 
mining  claim  and  quartz  ledge,  situated  upon  the  Gomstock 
lode  in  said  Gold  Hill  mining  district,  and  that  the  said 
three  tracts  of  land  are  a  part  of  the  public  lands  or  domain 
of  the  government  of  the  United  States  of  America." 

Appellants  seek  to  set  aside  the  order  of  the  court  con- 
demning their  lands  upon  the  following  grounds,  which 
they  claim  **are  supported  both  by  legal  principles  and  the 
decided  cases,"  viz: 

1.  "That  the  act  authorizing  the  condemnation  of  prop- 
erty by  mining  companies  for  their  own  purposes  is  uncon- 
stitutional, because  not  taken  for  a  public  use." 

2.  ''  That  the  act  in  question  does  not  authorize,  the  con- 
demnation of  mining  claims;  that  the  words  'real  estate,' 
as  used  in  it,  does  not  include  mining  property." 

3.  **If  mining  is  a  public  use,  the  land  in  question  was, 
at  the  time  it  was  sought  to  be  condemned,  appropriated  to 
such  public  use,  and  could  not  therefore  be  condemned  by 
any  other  company,  unless  the  statute  expressly  authorized 
the  taking  of  the  property  so  used." 

1.  This  court,  in  Dayton  G.  &  8.  M.  Co.  v.  Seawelly  11 
Nev.  394,  after  a  very  thorough  examination  of  all  the  de- 
cided cases  then  published,  held  that  the  act  in  question  was 
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constitutional.  The  only  additional  authorities  now  cited 
by  appellants,  upon  which  we  are  asked  to  overrule  the  de- 
cision in  Dayton  v.  Seawell,  are  Consolidated  Channel  Co.  v. 
Central  Pacijic  B.  i?.  Co.,  61  Cal.  269;  Sail  Company  v. 
Brown,  7  W.  Va.  191;  and  Petition  of  DeansviUe  Cemetery 
Association^  66  N.  Y.  569.  These  cases  shed  no  additional 
light  upon  the  question  discussed  in  Dayton  v.  SeawelL 

The  truth  is,  as  stated  by  Mr.  Justice  Cooley,  that  courts 
often  find  that  they  are  somewhat  at  sea  when  they  under- 
take to  define,  in  the  light  of  judicial  decisions,  what  con- 
stitutes a  public  use. 

''The  reason  of  the  case  and  the  settled  practice  of  free 
governments  must  be  our  guides  in  determining  what  is  or 
is  not  to  be  regarded  a  public  use,  and  that  only  can  be  con- 
sidered such  where  the  government  is  supplying  its  own 
needs,  or  is  furnishing  facilities  for  its  citizens  in  regard  to 
those  matters  of  public  necessity,  convenience  or  welfare, 
which,  on  account  of  their  peculiar  character  and  the  diffi- 
culty, perhaps  impossibility,  of  making  provision  for  them 
otherwise,  it  is  alike  proper,  useful  and  needful  for  the  gov- 
ernment to  provide."  (Cooley's  Const.  Lim.  532.  See,  also. 
Mills  on  Eminent  Domain,  from  sees.  10  ta  20,  and  author- 
ities there  cited.) 

This  question  was  discussed  at  length  in  Dayton  v.  Seatcell, 
and  without  again  attempting  to  review  the  authorities,  it  is 
enough  to  say  that  we  are  satisfied  that  the  reasoning  of 
this  court  in  that  case  is  sufficient  to  justify  the  conclusion 
there  reached  that  the  act  in  question  is  constitutional. 

2.  If  the  findings  of  the  court  as  to  the  non-existence  of 
any  vein  or  ledge  of  gold,  silver,  or  other  metalliferous  bear- 
ing ores,  earth  or  rock,  is  sustained  by  the  evidence,  then 
the  second  and  third  points  (as  above  stated)  relied  upon  by 
appellants,  need  not  be  considered,  for  under  the  laws  of 
congress  no  valid  location  of  a  mining  claim  can  be  made 
until  a  vein  or  deposit  of  gold,  silver,  or  metalliferous  ore 
or  rock  in  place  has  been  discovered.  {Gleeson  v.  Martin 
White M.  Co.,13Nev.  457.) 

Are  the  findings  sustained  by  the  evidence? 

It  is  claimed  by  appellants  that  the  evidence  conclusively 
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shows  that  **  one  or  more  ledges  of  gold  and  silver-bearing 
quartz  rock  in  place  were  discovered  prior  to  the  location 
of  the  claims,  and  have  been  developed  since,"  and  that 
upon  this  point  ''there  is  no  substantial  conflict." 

This  view  is  sought  to  be  sustained  upon  the  ground  that 
the  testimony  of  the  witnesses  introduced  upon  the  part  of 
the  appellants  was  given  after  a  careful  examination,  and  is 
direct,  clear,  and  positive,  while  the  testimony  of  respond- 
ent's witnesses  was  given  without  anything  more  than  a 
saperficial  examination,  and  is  simply  negative  in  its  char- 
acter. 

The  record,  however,  shows  that  all  of  respondent's  wit- 
nesses had  been  engaged  for  several  years  in  the  business 
of  mining  in  Storey  county,  and  were  familiar  with  the 
Comstock  lode.  They  say  that  assays  of  gold  and  silver 
can  often  be  found  in  the  country  rock;  that  quartz  can  be 
found  in  many  places  over  the  hills  from  Virginia  City  to 
Washoe  valley;  that  there  are  small  seams  of  quartz  and  some 
quartz  bowlders  to  be  found  within  the  surface  boundaries 
of  the  land  sought  to  be  condemned;  but  that  there  is  no 
quartz  vein,  or  lode,  or  anything  to  indicate  a  vein  forma- 
tion. Perhaps  the  strongest  objection  urged  against  the  in- 
sufficiency of  respondent's  testimony  is  as  to  the  superficial 
examination  of  the  shaft  ''A,"  in  the  sinking  and  timbering 
of  which,  according  to  the  testimony  of  one  of  the  witnesses 
for  appellants,  some  sixteen  thousand  dollars  was  expended. 

This  shaft  is  fifty  feet  deep.  A  witness  for  appellants  tes- 
tifies that  it  contains  quartz-bearing  mineral,  having  walls^ 
on  each  side  of  the  ledge;  that  this  ledge  was,  near  the  sur- 
face, about  the  width  of  his  hand,  but  after  going  down 
about  twenty  feet  **  it  widened  between  four  and  seven  feet." 
The  witnesses  for  respondent  did  not  go  down  into  this 
shaft,  as  there  were  no  means  then  provided  for  their  going 
down.  They  examined  the  dump  containing  the  earth  and 
rock  taken  out  of  the  shaft.  They  found  porphyry,  feld- 
spar, mixture  of  lime  and  broken  up  quartz  bowlders,  but 
nothing,  in  their  judgment,  to  indicate  a  quartz  vein. 

Every  lawyer  at  all  familiar  with  the  trial  of  mining  cases 
where  the  question  of  existence,  or  non-existence,  of  a  lode 
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or  vein  is  raised,  understands  the  difficulty  that  is  often,  we 
might  say  always,  encountered  in  the  attempt  to  ascertain 
the  facts.  Practical  miners,  experts,  and  men  of  science 
are  often  examined  as  witnesses,  and  they  frequently  differ 
as  much  in  their  statement  of  facts  as  in  their  conclusions  of 
judgment.  It  is  especially  the  province  of  a  jury  to  deter- 
mine the  disputed  question  of  fact  thus  raised.  When 
suits  of  this  character  are  tried,  it  is  often  the  custom  to 
allow  the  jurors  to  visit  and  examine  the  ground  in  dispute, 
the  better  to  enable  them  to  correctly  decide  all  questions 
where  there  is  any  conflict  of  opinion. 

This  proceeding  was  tried  before  the  court  without  a  jury. 
The  judge  presiding  has  had  many  years  of  experience  in 
the  trial  of  mining  cases  where  the  question  presented  in 
this  proceeding  has  doubtless  been  often  raised. 

The  record  shows  that  he  was  requested  to  visit  the 
premises,  but  does  not  state  whether  he  complied  with  the 
request  or  not.  In  either  event  it  is  safe  to  say  that  he  had 
better  opportunities  than  we  have  of  judging  the  character 
of  the  respective  witnesses  and  the  weight  that  ought  to  be 
given  to  their  testimony. 

In  our  opinion  there  was  a  substantial  conflict  in  the  tes- 
timony, and  this  statement  is  sufficient  to  authorize  us 
(under  the  previous  and  frequent  rulings  of  this  court)  to 
say  that  the  findings  of  the  court  are  sustained  by  the  evi- 
dence: 

3.  The  only  remaining  ground  to  be  considered  is,  whether 
or  not  any  necessity  exists  for  the  condemnation  of  the  land 
for  respondent's  use. 

It  was  held  in  Dayton  G,  &.  S,  M.  Co,  v.  Seawelly  that  the 
object  for  which  private  property  is  to  be  taken  must  not 
only  be  of  great  public  benefit  and  for  thd  paramount  inter- 
ests of  the  community,  but  the  necessity  must  exist  for  the 
exercise  of  the  right  of  eminent  domain. 

It  is  shown  by  the  testimony  in  this  case  that  the  object 
of  respondents  is  to  sink  a  vertical  shaft  upon  the  lands 
sought  to  be  condemned,  for  the  purpose  of  striking  the 
Comstock  lode  in  its  eastward  dip  at  a  point  about  four 
thousand  feet  below  the  surface  of  the  earth.     The  lands 
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are  situated  about  three  quarters  of  a  mile  east  of  the  pres- 
ent underground  works  of  the  respondent.  The  Comstock 
lode  dips  to  the  east  at  an  angle  varying  from  thirty  to 
thirty-five  degrees. 

The  formation  to  the  west  of  the  lode  is  syenite,  which  is 
BO  hard  as  to  render  the  sinking  of  shafts  or  the  running  of 
tunnels  or  drifts  therein  very  difficult  and  expensive. 

The  respondent  in  its  present  workings,  at  a  depth  of 
about  one  thousand  six  hundred  feet,  has  reached  this  hard 
formation,  and  every  foot  in  depth  which  it  may  sink  verti- 
cally carries  it  farther  away  from  the  lode  which  it  is  en- 
deavoring to  work  and  develop.  And  this  work,  if  con- 
tinued, would  have  to  be  prosecuted  in  a  syenitic  formation 
which,  according  to  all  the  testimony,  would  render  success- 
fal  excavation  impossible. 

This  testimony,  in  our  opinion,  sustains  the  findings  of 
the  court  that  a  necessity  exists  to  appropriate  this  land  for 
the  use  of  respondent.  The  fact  that  respondent  proposes 
to  abandon  its  present  workings  to  erect  new  and  expensive 
hoisting  works  and  sink  a  new  shaft  at  an  enormous  expense 
indicates  very  clearly  that  a  necessity  exists  for  procuring 
Boine  land  for  the  purpose  mentioned,  for,  as  is  well  said 
by  respondent's  counsel,  "It  is  contrary  to  the  common 
sense  and  experience  of  mankind  to  say  that  men  will  pro- 
pose to  perform  such  gigantic  labor  and  incur  such  vast  ex- 
pense when  no  necessity  exists  therefor.  Men  never  en- 
gage in  such  enterprises  except  upon  the  most  mature 
deliberation,  and  by  being  impelled  by  the  necessities  of 
their  present  situation." 

It  may,  for  the  sake  of  the  argument,  be  admitted,  as 
claimed  by  appellants,  that  respondent  could  have  gone 
six  hundred  feet  further  west  or  six  hundred  feet  further 
east  and  procured  other  land  upon  which  to  erect  the  neces- 
sary hoisting  works  and  sink  a  shaft.  The  record,  how- 
ever, shows  that  all  the  adjacent  lands  are  located  and 
claimed  as  mining  locations;  hence  the  same  objection  could 
have  been  urged  wherever  the  location  of  a  site  was  chosen, 
and  if  this  fact  should  be  considered  of  sufficient  import- 
ance to  prevent  the  condemnation  of  the  lands  in  question, 
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then  it  would  follow  that  no  lands  could  ever  be  procured 
by  the  respondent  under  the  act  of  the  legislature. 

This  case  would  then  come  within  the  category  of  cases 
which,  as  was  said  in  Dayton  G.  and  8.  M.  Co.  v.  Seaioell, 
were  liable  to  happen,  that  **  individuals,  by  securing  a 
title  to  the  barren  lands  adjacent  to  the  mines,  mills  or 
works,  have  it  within  their  power,  by  unreasonably  refus- 
ing to  part  with  their  lands  for  a  just  and  fair  compensa- 
tion, which  capital  is  always  willing  to  give  without  litiga- 
tion, to  greatly  embarrass,  if  not  entirely  defeat,  the  busi- 
ness of  mining  in  such  localities,''  and  confirms  the  opinion 
there  advanced,  that  'Uhe  mineral  wealth  of  this  state 
ought  not  to  be  left  undeveloped  for  the  want  of  any 
quantity  of  land  actually  necessary  to  enable  the  owner  or 
owners  of  mines  to  conduct  and  carry  on  the  business  of 
mining." 

The  law  does  not  contemplate  that  an  '^absolute  neces- 
sity "  should  exist  for  the  identical  lands  sought  to  be  con- 
demned. The  selection  of  any  site  for  the  purposes  speci- 
fied must  necessarily,  to  some  extent,  be  arbitrary. 

The  position  contended  for  by  appellants  is  not  sustained 
by  any  sound  reasoning,  and  is  wholly  unsupported  by  au- 
thority. 

In  the  matter  of  the  petition  of  the  N.  T.  and  H.  B.  R. 
Co.,  the  court,  in  discussing  this  question,  said:  '^It  is 
claimed  that  there  are  other  lands  in  the  vicinity,  equally 
well  adapted  to  the  use  of  the  applicant  as  those  sought  to 
be  acquired  by  these  proceedings,  and  which,  possibly, 
might  be  acquired  by  purchase  from  the  owners.  But  such 
objections  to  these  proceedings  are  untenable.  The  loca- 
tion of  the  buildings  of  the  company  is  within  the  discretion 
of  the  managers,  and  courts  can  not  supervise  it.  The 
legislature  has  committed  to  the  discretion  of  the  corpora- 
tion the  selection  of  lands  for  its  uses,  and  if  the  necessity 
of  lands  for  such  purposes  is  shown,  and  the  lands  sought 
are  suitable,  the  courts  can  not  control  the  exercise  of  the 
discretion,  or  direct  which  of  the  several  plats  of  ground 
shall  be  taken.  If  the  taking  of  one  plat  of  ground  in  pre- 
ference to  another  could  be  shown  to  work  great  mischief, 
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and  result  in  great  loss,  which  could  be  prevented  by  taking 
another,  and  the  proceeding  to  take  one  parcel  compulsorily, 
in  preference  to  another  equally  well  adapted  to  the  uses  of 
the  company,  is  from  some  unworthy  or  malicious  motive, 
and  not  in  the  interests  of  the  public,  the  court  might  en- 
tertain the  question,  and  in  the  exercise  of  a  sound  discre- 
tion withhold  its  consent  to  the  appropriation.  But  in  this 
case  tbere  are  good  reasons,  resulting  from  the  present  oc- 
cupation of,  and  the  expensive  improvements  put  upon  these 
premises  by  the  appellant,  why  they  should  be  taken  if 
suitable  and  proper  for  the  purposes  required,  the  owners 
not  claiming  that  they  will  sustain  any  especial  injury  pecul- 
iar to  themselves,  which  would  not  be  sustained  by  the 
owners  of  adjacent  lands,  if  taken."  (46  N.  Y.  553.  To 
the  same  effect,  see  Boston  and  Albany  JR.  B,  Co.,  53  N.  T. 
576.) 

It  appears  from  the  testimony  that  the  lands  in  contro- 
versy were  the  most  eligible  and  convenient;  that  no  other 
lands  could  have  been  selected,  except  at  great  expense,  and 
at  places  inaccessible  to  a  railroad  or  to  wagon  roads,  with- 
out which  the  business  of  respondent  could  not  be  success- 
fully conducted. 

Upon  a  review  of  all  the  facts,  it  appears  to  our  satisfaction 
that  the  appropriation  of  these  lands  to  respondent's  use 
will  be  of  great  benefit  and  advantage  to  the  mining  indus- 
try of  Storey  county;  that  it  is  necessary  to  condemn  such 
lands  for  the  protection  and  advancement  of  said  interests, 
and  that  the  benefits  arising  therefrom  are  of  paramount 
importance  as  compared  with  the  individual  loss  or  in- 
convenience to  appellants. 

This  brings  the  case  within  the  provisions  of  the  statute, 
and  shows  that  a  necessity  exists  for  the  exercise  of  the  law 
of  eminent  domain.  (Dayton  G.  and  8.  M.  Co.  v.  Seawell, 
SKpra;  Stuyvesant  v.  I'ke  Mayor  of  New  Yoric,  7  Cow.  606; 
Gilmer  v.  Lime  Point,  18  Cal.  250.) 

The  order  and  judgment  appealed  from  are  affirmed. 
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[No.  976.] 

W.  B.  LEE  ET  AL.,  Appellants,  v.  ANGUS  McLEOD, 

Eespondent. 

Sdtficiency  of  Evidence. — Rule  as  to  weight  and  conflict  of  evidence  en- 
forced. 

Findings — iMMATERiAii  Errors. — ^Upon  a  review  of  the  special  issues  found 
by  the  jury:  Heldy  that  the  errors  relied  upon  by  appellant  were  im- 
material. 

Estoppel— Instruction  must  be  Applicable  to  the  Case. — An  instruction 
which  left  out  the  essential  ingredients  of  an  estoppel  applicable  to  the 
facts  of  this  case:  Heldt  to  be  properly  refused. 

Misconduct  of  Juror — When  not  Sufficient  to  Authorize  a  New 
Trial. — The  fact  that  a  juror,  during  a  recess  of  the  court,  had  a  con- 
versation with  plaintiffs'  counsel  upon  some  immaterial  matters  connected 
with  the  trial,  and  was,  at  times,  during  the  trial,  inattentive  and  in- 
different to  the  presentation  of  plaintiffs*  case,  is  not  sufficient  to  author- 
ize a  new  trial. 

Idem — When  Objections  must  be  Made. — If  plaintiff  thought  that  the  acts 
of  the  juror  were  calculated  to  unduly  influence  the  result  of  the  trial, 
it  was  his  duty  to  have  called  the  attention  of  the  court  to  such  mis- 
conduct at  the  time.  He  should  not  be  permitted  to  take  the  chances 
of  a  verdict  in  his  favor  and  wait  till  after  the  verdict  is  rendered  against 
him  before  making  any  objection. 

Motion — When  must  not  be  Conditional. — Where  certain  motions,  offers, 
and  requests  were  made  by  counsel  to  introduce  the  judgment  roll  in  a 
former  suit  as  a.  bar  *'  upon  condition  that  the  court  would,  in  advance, 
hold,"  before  certain  other  evidence  was  withdrawn,  "th^t  the  judg- 
ment and  findings  in  the  former  suit  was  conclusive  of  the  issues  in  this 
suit:"  Held^  that  the  motion  and  the  offer  were  conditional;  that  the 
court  was  justified  in  refusing  to  give  any  opinion  in  advance,  and  for 
this  reason  it  did  not  err  in  excluding  the  judgment  in  the  former  suit 
as  evidence.  * 

Appeal  from  the  District  Court  of  the  Third  Judicial 
District,  Esmeralda  County. 

The  second  instruction  referred  to  in  the  opinion  of  the 
court  reads  as  follows:  '*  If  the  jury  believe  from  the  evi- 
dence that  the  defendant,  McLeod,  saw  the  plaintiffs  while 
engaged  in  the  construction  of  the  mill,  dam,  and  ditch, 
and  was  advised  of  their  purposes,  and  saw  plaintiffs  ex- 
pending large  sums  of  money  in  such  improvements;  and  if 
defendant  permitted  plaintiffs  to  make  such  improvements 
and  expenditures  without  objection,  and  if  defendant  si- 
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lently  acquiesced  in  the  making  of  such  improvemeDts,  or 
enconraged  the  plaintiffs  to  make  such  improvements  or  ex- 
penditures by  offers  of  material  or  otherwise;  then  you  are 
instructed  that  defendant  is  estopped  to  deny  or  interfere 
with  plaintiffs'  improvements  and  the  use  of  the  same  in  a 
reasonable  manner." 

It,  M,  Clarke^  T.  W.  W.  Davies^  and  N,  Soderberg,  for  Ap- 
pellants: 

I.  The  court  below  erred  in  refusing  to  give  to  the  jury 
plaintiffs'  instruction  No.  2.  It  correctly  and  clearly  states 
the  doctrine  of  equitable  estoppel  as  applicable  to  this  case, 
and  established  by  an  unbroken  line  of  authority.  (Duchess 
of  Kingston's  case,  2  Smith's  Leading  Cases,  736,  737,  738.) 

II.  The  judgment  roll  and  findings  in  the  former  case  of 
McLeod  V.  Lee  et  al.,  were  competent  evidence  to  go  to  the 
jury  upon  the  quiBstion  of  plaintiffs' right  to  construct,  main- 
tain, and  operate  the  ditch  and  dam  in  question.  (Free- 
man on  Judgments,  sees.  283,  284;  Marsh  v.  Pier,  4  Eawle, 
273;  Walker  Y.  Chase,  53  Maine,  258;  Sturtevanty.  Randall, 
53  Id.  149;  Vallandingham  v.  Byan,  17  111.  25;  liexy.  Car- 
lik,  2  B.  &  Ad.  362;  Duchess  of  Kingston's  case,  2  Smith's 
Leading  Cases,  Hare  &  Wallace  notes,  616,  736,  737,  738; 
Sherman  v .  Dilley,  3  Nev.  21;  Gray  v.  Dougheity,  25  Cal.  266.) 

A,  C.  Ellis  and  M»  A.  Murphy,  for  Respondent: 

I.  No  subsequent  declarations  of  a  juror  can  be  given  to 
disturb  his  verdict.  (1  Gra.  &  Wat.  on  New  Trials,  127, 
128.) 

n.  The  second  instruction  was  not  applicable  to  the  case 
at  bar,  and  was  properly  refused. 

III.  Appellants  had  no  right  to  rely  upon  the  testimony 
and  at  the  same  time  rely  upon  the  doctrine  of  estoppel. 
They  could  not  conditionally  withdraw  all  testimony  show- 
ing the  right  of  plaintiffs  to  maintain  the  dam  and  ditch, 
if  the  court  would  only  hold  a  former  judgment  not  pleaded 
an  estoppel.  Estoppel  by  record  must  be  pleaded.  (  Davis 
V.  Perley,  30  Cal.  634;  Hanson  v.  Chiatovich,  13  Nev.  398; 
Sharon  v.  Minnock,  6  Id.  386;  Hanson  v.  Stanberry,  22  la. 
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335;  FMlUpsY.  Van  Schaick, 37 Id.  236;  Woody.  Ostram,  29 
Ind.  185;  LaumigY.  MoiriLgamei^y^  2  Johns.  383;  Hovxxrdy. 
Mitchell,  14  Mass.  242;  Isaacs  v.  Clark,  12  Vfc.  693.) 

IV.  There  is  no  distinction,  on  principle,  between  the  ef- 
fect or  conclusiveness  of  a  judgment,  as  to  -which  a  motion 
for  new  trial  is  pending  and  the  case  of  an  appeal,  and  it 
has  always  been  so  held  by  the  courts.  (Freeman  on  Judg- 
ments, sec.  251;  1  Greenl.  on  Evid.,  sec.  510;  PUkmy.  Wal- 
ter, 1  Strange,  161;  Shei^man  v.  Dilley,  3  Nev.  27;  Shaffer  v. 
Kretlzer,  6  Binn.  432;  Bidgley  v.  Spencer,  2  Id.  71;  Sanders 
V.  Whiteside,  10  Gal.  88;  Woodbury  v.  Botoman,  13  Id.  034; 
McGarrahan  v.  Maxwell,  28  Id.  91;  Thornton  v.  Mahoney,  24 
Id.  583;  People  Y.  Frisbie,  26  Id.  135;  Broom's  Leg.  Max., 
sees.  341,  342,  343. 

By  the  Court,  Hawley,  J. : 

This  case  came  before  this  court  on  appeal  from  an  order 
oi  the  court  granting  a  nonsuit,  and  was  remanded  for  a 
new  trial.     (12  Nev.  281.) 

The  issues  involved  are  the  same  as  in  McLeod  y.  Leeet  aL, 
14  Nev.  398.  It  is  therefore  unnecessary  to  repeat  the 
history  of  the  case. 

1.  It  is  urged  that  the  evidence  is  insufficient  to  justify 
the  verdict  in  favor  of  defendant.  The  evidence  presented 
by  this  appeal  is  substantially  the  same  as  in  the  case  of 
McLeod  V.  Lee^  A  re-examination  of  the  testimony  strength- 
ens the  conviction  expressed  in  that  case  that  the  evidence 
is  sufficient  to  sustain  a  verdict  in  favor  of  McLeod. 

2.  The  jury,  in  answer  to  special  issues,  found  that  the 
plaintiff  Lee  did  not  erect  his  flouring  mill,  nor  did  he  or 
the  other  plaintiffs  construct  the  water  ditch  upon  the  faith 
of  any  permission  given  by  the  defendant  McLeod  for  the 
diversion  of  the  water;  that  the  ^defendant  McLeod  never 
gave  any  permission  to  plaintiffs,  before  the  flouring  mill 
was  erected  and  the  ditch  constructed,  to  divert  the  water 
of  Walker  river  through  said  ditch;  that  after  that  time  he 
gave  permission  to  plaintiffs  to  erect  a  temporary  dam 
eighteen  inches  high  that  would  wash  out  when  the  freshets 
came,  and  if  it  did  not  wash  out  that  it  should  be  out  out  or 
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removed  if  there  was  any  danger  of  an  overflow  on  de- 
fendant's land;  that  the  accumulation  of  the  sand  in  the 
ditch  was  caused  solely  by 'the  dam,  the  cut  dug  by  de- 
fendant having  no  appreciable  influence  in  causing  the  de- 
posit; that  the  plaintiffs  were  not  deprived  of  any  water, 
and  had  not  sustained  any  loss  or  damage  on  account  of  the 
cnt  dug  by  the  defendant. 

In  the  light  of  these  findings,  supported  as  they  are  by 
the  testimony,  nearly  all  the  questions  of  pretended  error 
argued  by  appellants'  counsel  are  immaterial. 

It  the  damages  wei'e  caused  solely  by  the  acts  of  the 
plaintiffs  themselves  in  the  erection  of  the  dam,  then  they 
could  not  have  been  prejudiced  by  the  action  of  the  court  in 
excluding  the  evidence  of  damages  resulting  to  them  since 
the  filing  of  plaintiffs'  complaint. 

The  question  whether  the  court  erred  in  excluding  the 
new  evidence  offered  by  plaintiffs  in  rebuttal  as  to  the  height 
of  the  dam,  is,  under  the  findings  of  the  jury,  wholly  imma- 
terial. The  court  did  not  err  in  excluding  the  evidence 
tending  to  show  that  the  defendant  had  purchased  forty 
acres  of  land,  situate  within  the  inclosure  of  the  Mills 
brothers,  for  the  purpose  of  showing  the  animus  of  defend- 
ant in  the  construction  of  the  cut.  It  was  wholly  immaterial 
what  the  animus  of  defendant  was  in  digging  the  cut.  Other 
reasons  might  be  assigned  to  sustain  the  action  of  the  court. 
But,  in  our  opinion,  these  questions  are  not  deserving  of 
any  farther  notice. 

3.  Plaintiffs'  instruction  number  two  was  properly  re- 
fused. It  was  calculated  to  mislead  the  jury.  It  left  out 
the  essential  ingredients  of  an  estoppel  applicable  to  the 
facts  of  this  case.  It  ignored  the  terms,  if  any,  upon  which 
the  defendant,  McLeod,  consented,  or  acquiesced,  in  the 
erection  of  the  dam,  and,  also,  the  question  whether  or  not 
the  plaintiffs  had,  on  account  of  such  consent  or  acquies- 
cence, performed  any  labor  or  expended  any  money  on  the 
faith  thereof.     (Lee  v.  McLeod,  12  Nev.  284.) 

4.  The  affidavit  of  T.  W.  W.  Davies,  one  of  plaintiffs' 
attorneys,  stating  that  George  Daly,  one  of  the  jurors,  dur- 
ing a  recess  of  the  court,  gratuitously  participated  in  the 
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conversatioii  of  counsel  with  reference  to  matters  connected 
with  the  trial,  and  familiarly  spoke  to  said  plaintiffs'  attor- 
ney as  to  his  efforts  "  to  show  a  man's  mind  in  1876  by  a 
deed  made  in  1877,"  and  that  the  same  juror  '*  was,  at  times, 
inattentive  and  indifferent  *  *  *  during  the  respectful 
presentation  of  plaintiffs'  case,"  and  '^  occupied  the  attention 
of  other  jurors  at  the  closing  argument  by  plaintiffs'  counsel 
by  writing  in  a  book  and  passing  the  same  to  other  jurors," 
is  not  sufficient  to  authorize  a  new  trial. 

To  deprive  a  party  of  a  verdict  which  he  may  have  hon« 
estly  obtained  after  a  tedioas,  protracted,  and  expensive 
litigation,  merely  because  a  juror  may  have,  during  the  trial, 
improperly  spoken  to  one  of  the  attorneys  of  the  opposite 
party  about  an  irrelevant  and  immaterial  matter  that  occurred 
in  court,  and  was  at  times  inattentive  to  the  arguments  of  said 
attorney,  it  not  affirmatively  appearing  that  the  losing  party 
received  any  injury,  or  the  winning  party  any  benefit  from 
the  acts  of  the  juror,  would  be  in  any  case  incompatible 
with  the  proper  administration  of  justice,  and  under  the 
facts  of  this  case  would  be  wholly  unwarrantable. 

The  remarks  of  the  juror,  even  if  sneeringly  made,  and  his 
subsequent  indifference,  do  not  indicate  any  improper  bias 
upon  the  part  of  the  juror  against  the  plaintiffs,  or  in  favor 
of  the  defendant  in  the  action. 

They  were  not  caused  or  occasioned  by  any  act  of  the  de- 
fendant. 

It  is  not  shown  what  was  written  in  the  book  by  the  juror. 
It  may  have  been  perfectly  harmless.  We  can  not,  upon  the 
facts  alleged,  presume  that  anything  was  written  or  shown 
to  other  jurors,  that  was  prejudicial  to  either  party. 

It  is  true  that  in  many  cases  it  is  as  much  the  duty  of  a 
juror  to  listen  as  attentively  to  the  arguments  of  counsel  as 
to  the  testimony  of  witnesses  in  order  to  fully,  fairly,  and 
correctly  understand  the  force  of  certain  facts  and  their 
legal  relation  to  each  other  as  effecting  the  real  issues  in* 
volved  in  the  case;  but  it  does  not  necessarily  follow  that  if 
a  juror  fails  to  pay  such  attention  to  the  evidence  or  argu- 
ment as  the  attorney  thinks  he  ought  to  bestow,  that  such 
acts  are  prejudicial  to  the  losing  party.     If  counsel  for 
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plaiotiffs  thought  that  the  acts  of  the  juror  were  improper 
and  were  calculated  to  unduly  influence  the  result  of  the 
trial,  it  was  his  duty  to  have,  then  and  there,  called  the 
attention  of  the  court  to  such  misconduct,  in  order  that  it 
might,  at  that  time,  have  taken  such  action  as  would  then  have 
been  proper  under  the  circumstances.  A  party  ought  not 
to  be  permitted  to  take  the  chances  of  a  verdict  in  his  favor 
and  wait  till  after  the  verdict  is  rendered  against  him  before 
making  any  objection.  If,  with  a  full  knowledge  of  all  the 
facts,  he  proceeds  with  the  trial  and  takes  his  chances,  he 
ought,  in  justice  and  fair  dealing,  to  submit  to  the  conse- 
quences. 

The  authorities  to  be  found  upon  this  subject  sustain  the 
views  we  have  expressed.  {Baxter  v.  The  People,  3  Gil. 
368,  379;  Taylor  V.California  Stage  Co,,  6  Cal .  228;  McAllis- 
kr  V.  Sibley,  25  Maine,  487-8;  Martin  v.  Tidwell,  36  Ga.  345; 
Pettiboney.  Phelps,  13  Conn.  445;  People  y.  Mon^isseyy  1  Buff. 
N.  T.  Superior  Court,  cited  in  9  U.  S.  Dig.,  new  series,  p. 
Sei,  par.  54,) 

The  alleged  misconduct  of  the  juror  Jones  is  also  devoid 
of  merit.  If  it  was  known  to  the  plaintiffs  that  he  **was 
and  for  a  long  time  had  been  at  enmity  with  A.  L.  Greely, 
one  of  tlie  plaintiffs'  counsel "  that  fact  ought  to  have  been 
brought  out  upon  the  examination  of  the  juror  as  to  his 
competency,  and  tho  court  could  then  have  determined 
wlietber  or  not  he  had  any  such  bias  or  prejudice  as  would 
influence  his  conduct  as  a  Juror.  The  fact  that  Jones,  "  after 
lie  was  discharged  as  a  juror,  in  a  sarcastic  and  unfriendly 
tone,  said:  I  wonder  how  Greely  feels  now,"  is  no  reason 
why  a  new  trial  should  be  granted. 

5.  On  the  second  day  of  the  trial  of  this  cause,  plaintiffs 
moved  the  court  *'  to  withdraw  from  the  consideration  of 
the  jury  the  issue,  *  *  *  Whether  the  plaintiffs  in  this 
action  had  the  right,  as  against  the  defendant  Angus  Mc- 
Leod,  to  construct  and  maintain  the  dam  and  ditch  in  ques- 
tion," on  the  ground  that  in  the  suit  of  McLeodv,  Lee,  "  the 
same  subject-matter  and  embracing  the  same  period  of 
time,  it  had  been  determined  by  final  judgment  of  this 
court,  duly  made  and  entered,  and  which  has  never  been 
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set  aside  or  reversed,  ibat  plaintiffs  bad  tbe  rigbfc  to  con- 
struct and  maintain  said  dam  and  ditcb,  ^  *  *  and  to 
limit  tbe  subject  of  inquiry  and  issue  to  be  tried  in  tbis  ac- 
tion to  wbafc  damage,  if  any,  *  *  ^  plaintiffs  bave  suf- 
fered by  the  acts  of  tbe  defendant." 

Tbe  plaintiff  then  **  offered  in  evidence  tbe  findings,  ad- 
ditional findings,  and  judgment  in  the  cause  of  Angus  Mc~ 
Leod  V.  W.  B,  Lee  et  aL,  *  *  *  and  offered  to  prove 
that  tbe  parties  to  that  suit  were  tbe  parties  to  this  suit, 
and  that  tbe  dam  and- ditch  mentioned  in  said  findings  was 
tbe  same  as  those  mentioned  in  tbe  pleadings  in  this  cause, 
and  that  the  time  referred  to  was  the  same  in  that  action  as 
in  this." 

After  the  close  of  tbe  testimony  plaintiffs  asked  leave  of 
the  court  **  to  file  a  supplemental  complaint  and  make  proof 
of  tbe  same,''  to  strike  out  so  much  of  the  testimony  given  at 
the  trial  as  referred  to  tbe  rights  of  plaintiff  to  construct 
said  dam  and  ditch,  and  to  withdraw  that  issue  from  tbe 
consideration  of  tbe  jury 

Tbe  bill  of  exceptions  states  that  these  motions,  offers, 
and  requests,  were  made  *'  upon  condition  that  the  court 
would,  in  advance,  hold,  before  the  evidence  was  witbdraw^n, 
that  tbe  judgment  and  findings  in  the  former*  suit  was  con* 
elusive  of  the  issues  in  this  suit." 

There  was  no  absolute  offer  of  the  judgment  roll  in  the 
former  suit  in  evidence  as  a  bar.  The  offer  was  conditional, 
and  the  court  was  justified  in  refusing  to  give  any  opinion  in 
advance  as  to  what  its  rulings  would  be.  The  action  of  tbe 
court,  in  excluding  tbe  judgment  and  findings  in  the  former 
suit  must  be  sustained  upon  this  ground. 

The  judgment  of  the  district  court  is  affirmed. 


[No.  1024.] 

THE  STATE  OF  NEVADA  ex  bel.  AH  CHEW,  Be- 
LATOB,  V,  BICHABD  RISING,  Judge  of  the  Fibst 
Judicial  District,  Respondent. 

Mandamus  will  not  Issue  before  Respondent  is  in  Actual  Default. — 
Relator  was  to  be  tried  ia  the  district  court  for  a  violation  of  a  munic- 
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ipal  ordinance.  He  demanded  a  jury  trial.  The  court  announced  that 
he  would  try  the  case  without  a  jury,  and  thereupon  set  the  case  for 
trial  on  May  1 :  Held,  that  the  respondent  was  not  in  actual  default, 
even  if  relator  was  entitled  to  a  jury  trial,  and  that  the  writ  of  man- 
damus should  not  be  issued. 

Application  for  writ  of  mandamus. 

The  facts  appear  in  the  opinion. 

Eirkpatrickdt  Stephens,  and  Lindsay dt Dickson,  for  Belator : 
I.    Relator   is    entitled    to   a  jury   trial.     (1  Comp.  L. 

2221,  2227;   Stat.  1864-5,  216,    sec.   31;   Id.   1869,    121; 

People  V.  Smith,  9  Mich.  194.) 

J.  H.  Graham,  for  Respondent: 

I.  Relator  is  not  entited  to  a  jury  trial.  (Const.,  art.  6, 
sec.  13;  1  Dill.  Mun.  Coip.  sec.  368,  note  1;  Davenport  v. 
Bird,  34  lowa^  524;  Williamson  v.  Commonweallh,  4  B.  Mon. 
146;  State  ex  reh  Boseustockv,  Stoift,  11  Nev.  141;  Byersy, 
Commonwealth,  42  Pa.  St.  89;  McGear  v.  Woodruff,  33 
N.J.  L.  213.) 

II.  Mandamus  is  not  the  proper  remedy  in  this  case. 
The  district  court  having  decided  judicially.  (Moses  on 
Mand.  ch.  3,  19-58.) 

By  the  Court,  Beatty,  C  .  J . : 

The  relator  was  convicted  by  a  justice  of  the  peace  of  Vir- 
ginia City,  of  having  violated  a  municipal  ordinance,  and 
WHS  sentenced  to  pay  a  fine  therefor,  and,  in  default  of  pay- 
ment, to  be  imprisoned  in  the  city  jail.  From  this  judg- 
ment he  appealed  to  the  first  district  court,  of  which  the 
respondent  is  judge.  He  there  demanded  a  jury  trial,  but 
the  respondent  announced  that  he  would  be  tried  without  a 
jury,  and  set  the  case  down  on  the  calendar  for  the  first  of 
May,  proximo. 

Thereupon  this  application  was  made  for  an  alternative 
writ  of  mandamus,  commanding  the  respondent  to  impanel 
a  jury  to  try  the  relator,  or  to  show  cause  why  he  should  not 

do  80. 

The  petition  was  filed  April  o,  and  the  alternative  writ  is- 
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Bued,  notwithstandiDggi'aye  doubts  on  the  part  of  the  court 
as  to  its  being  the  proper  remedy  for  the  supposed  grievance. 
At  a  subsequent  day  the  respondent  showed  cause,  and 
besides  claiming  that  the  relator  has  no  right  to  a  jury  trial, 
took  the  further  objection  that,  even  if  he  has  such  right, 
he  can  not  enforce  it  by  means  of  this  proceeding. 

This  objection  is,  in  our  opinion,  fully  sustained  by  the 
decision  in  State  ex  rel.  Piper  v.  Gracey.  The  rule  adopted 
in  that  case  is,  that  ''  mandamus  is  never  granted  in  antici- 
pation of  a  supposed  omission  of  duty,  however  strong  the 
presumption  may  be  that  the  persons  whom  it  is  sought  to 
coerce  by  the  writ  will  refuse  to  perform  their  duty  wbeu 
the  proper  time  arrives.  It  is  therefore  incumbent  on  the 
relator  to  show  an  actual  omission  on  the  part  of  the  re- 
spondent to  perform  the  required  act,  and  since  there  can 
be  no  such  omission  before  the  time  has  arrived  for  the  per^ 
formance  of  the  duty,  the  writ  will  uot  issue  before  that 
time.  In  other  words,  the  relator  must  show  that  the  re- 
spondent is  actually  in  default  in  the  performance  of  a  legal 
duty  then  due  at  his  hands,  and  no  threats  or  predetermina- 
tion can  take  the  place  of  such  default  before  the  time  ar- 
rives when  the  duty  should  be  performed,  nor  does  the  law 
contemplate  such  a  degree  of  diligence  as  the  performance 
of  a  duty  not  yet  due."     (11  Nev.  233-4.) 

Upon  these  grounds  the  writ  was  denied  in  that  case, not- 
withstanding the  strong  presumption  that  the  respondent 
would  refuse  to  perform  his  plain  duty;  that  the  relator 
would  be  injured  thereby,  and  that  he  had  no  other  plain 
or  adequate  remedy.  In  reference  to  these  matters  we  said : 
''The  court,  however,  can  not  anticipate  that  the  auditor 
will  not  perform  his  duty  within  the  time  prescibed  by  the 
statute,  and  an  actual  default  or  omission  of  duty  is  just  as 
essential  a  prerequisite  to  the  issuance  of  the  writ  as  is  the 
want  of  an  adequate  remedy  in  the  ordinary  course  of  law.'* 
(p.  236.) 

In  this  case  it  can  in  no  event  be  claimed  that  the  respond- 
ent is  in  actual  default.  He  has,  it  is  true,  announced  his 
intention  of  trying  the  relator  without  a  jury,  and  we  pre- 
sume that  he  will  do  so;  but  even  if  the  relator  has  a  right 
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to  a  jury  trial  (and  we  are  not  to  be  understood  that  he  has) 
he  has,  as  yet,  suffered  no  injury,  and  respondent  is  not  yet 
in  default. 

If,  as  the  relator  claims,  he  has  a  statutory  right  to  a  jury 
trial  in  the  district  court,  and  he  is  denied  it,  he  must  seek 
his  remedy  in  some  other  form. 

The  proceeding  is  dismissed. 


[No.  957.] 

E.  E.  RICORD,  Mother  and  Guardian  of  W.  0.  RIOORD, 
A  Minor,  and  W.  C.  RIOORD,  Respondents,  v.  THE 
CENTRAL  PAOIFIO  RAILROAD  COMPANY,  Ap- 
pellant. 

Metor— Suit  Peopbbly  Bbought  in  Namb  op  Guabdiak. — ^When  this 
action  was  commenced,  W.  C.  Bicord,  to  whom  the  cause  of  action 
stated  in  the  complaint  belonged,  was  a  minor:  Held,  that  the  suit  was 
therefore  properly  brought  in  the  name  of  £.  E.  Bicord,  his  mother  and 
guardian. 

Idem— Attainino  Majority  before  Trial. — At  the  time  of  the  trial  the 
minor  had  attained  his  majority,  and  upon  his  motion  he  was  joined  with 
his  mother  as  a  party  plaintiff:  Held,  error;  that  it  would  have  been 
proper  to  substitute  him  as  the  sole  plaintiff  in  her  place,  but  having 
no  joint  interest  in  the  cause  of  action  they  could  not  be  united  as 
plaintiffs. 

Railroad  Corporations— When  may  be  Held  Liable. — A  corporation 
can  not  be  bound,  even  by  the  act  of  its  board  of  directors,  unless  done 
in  the  pursuance  of  some  object  embraced  by  its  charter,  or  of  some 
power  conferred  upon  it  by  law. 

Idem — Criminal  Prosecutions. — The  prosecution  of  criminal  offenders  is 
one  of  the  objects  and  privileges  of  a  railroad  corporation,  and  it  can  be 
held  accountable  for  any  malicious  prosecution. 

Idim— Character  of  Proof  to  Show  Authority. — To  show  that  a  crim- 
inal prosecution  was  instituted  by  authority  of  the  corporation  it  is  not 
necessary  to  produce  a  resolution  of  its  board  of  directors.  It  is  suffi- 
cient to  show  that  its  legal  advisers,  acting  in  conjunction  with  such  of 
its  servants  and  agents  as  have  knowledge  of  the  facts,  instituted  the 
proper  proceedings. 

Idem — Sufficiency  of  Evidence. — Upon  a  review  of  the  testimony:  Held, 
that  there  was  sufficient  proof  that  the  prosecution  against  Hicord  for 
embezzlement  was  instituted  and  carried  on  by  the  defendant. 

Nonsuit — Failure  of  Proof  to  Show  Malicious.  Prosecution. — Ricord 
was  first  arrested  for  embezzlement,  was  tried  and  acquitted.    He  was 
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then  arrested  for  grand  larceny,  and  released;  was  afterwards  charged 
with  same  offense  before  another  magistrate,  and  held  for  embezzleinent; 
was  then  taken  before  the  district  judge  on  habeas  corpiis  and  remanded 
for  obtaining  money  on  false  pretenses;  then  came  before  the  supreme 
court  on  habeas  corpus,  and  was  remanded  for  embezzlement  (11  Nev.  287). 
Subsequently  he  was  indicted  for  embezzlement,  pleaded  former  ac- 
quittal, and  this  plea  was  found  true  by  the  jury.  He  then  instituted 
this  suit  for  malicious  prosecution  for  his  second  and  third  arrest  and 
second  indictment  and  trial  for 'embezzlement:  Held,  that  the  court 
erred  in  refusing  to  grant  a  nonsuit  upon  the  ground  that  there  was  no 
proof  that  the  prosecution  was  maliciously  instituted  without  probaUe 
cause. 

Malicious  Prosecution — Probable  Cause— Malice. — In  an  action  for  ma- 
licious prosecution  it  devolves  upon  the  plaintiff  to  show  affirmatively 
that  the  prosectition  was  malicious  and  without  probable  cause. 

Idem. — The  defendant  caused  the  arrest  of  plaintiff  and  supported  its  charge 
with  evidence  sufficient  to  procure  his  commitment  and  indictment  for 
embezzlement.  IJeld,  that  this  was  prima  facie  evidence  of  the  exist- 
ence of  probable  cause. 

Plea  of  Former  Acquittal — Nor  Evidence  as  to  Defendant's  Knowl- 
edge.— The  findings  of  the  jury  and  the  judgment  of  the  court  on 
plaintiff's  plea  of  former  acquittal  was  not  evidence  against  the  defend- 
ant to  show  knowledge  on  its  part  that  plaintiff  had  been  acquitted  of 
the  identical  charge  upon  which  it  caused  his  arrest. 

Indictment  for  Embezzlement — Insufficiency  of. — The  indictment  uptm 
which  plaintiff  was  first  tried,  failed  to  charge  that  the  m(Hiey  he  was 
accused  of  embezzling  had  been  intrusted  to  him  by  his  employers: 
Heldy  fatally  defective. 

Embezzlement^}ne  or  More  Offenses. — If  a  clerk  by  authority  of  his 
master  collects  one  bill  and  fraudulently  converts  the  money,  the  offense 
of  embezzlement  is  complete,  and  if  he  collects  another  bill  after  th& 
first  conversion,  and  then  fraudulently  converts  the  proceeds,  he  is 
guilty  of  a  second  offense. 

Probable  Cause — Advice  of  Counsel. — Advice  of  counsel  after  a  full  dis- 
closure of  facts,  justifies  the  institution  of  a  criminal  prosecution. 

Idem— Instruction. — The  defendant  affirmatively  showed  that  it  acted  in 
perfect  good  faith,  under  the  advice  of  counsel,  and  the  decision  of  the 
district  court  and  of  the  supreme  court  that  there  was  good  reason  to 
charge  a  second  offense  for  embezzlement:  Heldy  that  the. court  erred  in 
not  instructing  the  jury  that  there  was  probable  cause  for  the  prosecu- 
tion. 

Idem — Character  of  Evidence. — Held,  that  the  court  erred  in  excluding 
evidence  of  facts  within  the  knowledge  of  defendant  at  the  time  the 
second  prosecution  was  instituted,  tending  to  show  that  plaintiff  wa» 
actually  guilty  of  two  separate  and  distinct  offenses. 

Appeal  from  the  District  Court  of  the  Second  Judicial 
District,  Washoe  County. 
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The  facts  sufficiently  appear  in  the  opinion. 

/.  B.  Marshall  and  H.  S.  Brotun,  for  Appellant: 

I.  E.  E.  Eicord  is  the  plaintiff  in  this  suit.  The  words 
"mother  and  guardian  of  W.  C.  Eicord,  a  minor," is  a  mere 
descriptio  personce  of  the  plaintiff.  {Rogers  y.  Hatch,  8  Nev. 
38;  Talmage's  Adrar  v.  Chapel^  16  Mass.  71;  Merrit  v.  Sea- 
man, 6  N.  Y.  168;  Boot  v.  Pnce,  22  How.  Pr.  372.)  The 
action  must  be  brought  in  the  name  of  the  infant  by 
bis  guardian.  {Fox  v.  Minor,  32  Cal.  Ill,  119;  Whitney  y. 
EitcJicock,  4  Denio,  461;  Karr  v.  Parks,  44  Cal.  46.)  The 
parent  can  only  recover  for  loss  of  services.  {Cowden  v. 
WngU,  24  Wend.  429;  Peck  v.  Mayor  N.  Y.  (3  N.  T.),  3 
Cora.  489;  1  Chit,  on  PI.  60;  2  Kent's  Com.  188;  23  N.  T. 
158-465;  Sawyer  v.  Salter,  10  K<an.  519-522;  Sedg.  on  Meas. 
of  Dam.  551,  and  note  (1),  553;  Bodgei^s  v.  Smith,  17  Ind. 
323.)  The  right  of  action  for  the  injury  per  se  exists  only  in 
favor  of  the  son.  (Sher.  &  Eed.  on  Neg.,  sees.  608,  608a; 
Oakland  B.  B.  Co.  y.  Fielding,  48  Pa.  St.  320;  Penn.  B. 
B.  Co.  V.  Kdly,  31  Id.  372;  GiUigan  v.  N.  Y.  and  Harl.  B. 
5.  Co.,  1  E.  D.  Smith,  453;  Whitney  v.  Hitchcock,  4  Davis^ 
461 ;  Bogers  v .  Smith,  17  Ind .  323 .) 

II.  An  amendment  to  a  complaint  which  changes  the  par- 
ties to  a  suit  can  not  be  made.  {LitUe  v.  F.  a*  G.  H.  Water 
Co.,  9  Nev.  319;  QuiUen  v.  Arnold,  12  Id.  234.) 

III.  E.  E.  Eicord  and  W.  C.  Eicord  having  no  interest 
in  common,  should  not  have  been  united  as  plaintiffs. 
(McBeth  et  al.  v.  Van  Sickle,  6  Nev.  134.) 

lY.  Where  a  defendant  has  fully  and  fairly  stated  his 
case  to  counsel,  and  acts  by  advice  thereof,  it  is  a  good  de- 
fense to  this  action.  It  shows  that  there  was  probable 
cause.  {Potteir  v.  Scale,  8  Cal.  224;  Levy  v.  Brannan,  39 
Cal,  485;  Wicker  v.  Hodgkins,  14  Am.  Eep.  75.) 

Y.  The  defendant's  motion  for  a  nonsuit  should  have 
been  granted.  A  railroad  corporation  is  not  liable  in  an 
action  for  malicious  prosecution  unless  the  corporation  di- 
rected the  arrest.  It  must  be  the  act  of  the  board  of  di- 
rectors.    {Maynard  v.  Fireman's  Fund  Ins,  Co.,  34  Cal.  64; 
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Goodspeed  v.  East  Haddam  Bank,  22  Conn.  540;   Roe  y* 
Birkenhead  L.  &  C.  J.  R.  B.  Co.,  7  Exch.  36.) 

A  corporation  is  not  liable  for  a  willful  trespass  of  a  per- 
son employed  by  it,  although  the  act  be  authorized  and 
sanctioned  by  the  president  and  general  agent  thereof. 
(Vanderbilt  v.  The  Richmond  Turnpike  Co,,  2  Oomst.  N.  T. 
479;  m.  Cent.  R.  R.  Co.  v.  Downey,  18  Ills.  259;  Church  y. 
Manftjield,  20  Conn.  284;  Steamboal  Co.  v.  Houaatonic  R.  R, 
Co.,  24  Id.  40;  Eastern  Counties  R.  W.  Co.  v.  Broom^  2  Eng, 
Law  and  Eq.  406.) 

The  agent  or  servant  must  be  acting  within  the  scope  of 
his  authority  in  order  to  make  his  master  or  principal  liable 
for  his  wrongful  acts.  There  is  no  railroad  officer,  em- 
ployee, or  agent,  whose  duty  it  is  to  prosecute  an  individual 
for  the  commission  of  a  public  offense.  It  is  impossible 
for  the  defendant,  as  a  company,  to  complain  of  an  indi- 
vidual for  a  public  offense.  The  agent  or  servant  of  a  cor- 
poration in  charging  a  person  with  the  commission  of  a 
public  offense  necessarily  acts  as  a  citizen,  with  the  respon- 
sibilities of  a  citizen;  and  not  as  the  agent  of  a  corporation. 
(1  Comp.  L.  2317;  EUis  v.  C.  P.  R.  R.  Co.,  5  Nev.  205; 
Gough  Y.  Great NortheimR.  W.  Cb,,  3E.  &  E.  672;  PouUonY. 
L.  &  S.  W.  R.  W.  Co.,  2  Law  Rep.  (Q.  B.)  1866-7,  634; 
Allen  V.  L.  &  S.  W.  R.  W.  Co.,  6  Law.  Rep.  (Q.  B.)  1870-1, 
65;  Edwards  v.  London  dc  N.  IV.  R.  W.  Co.,  5  Law  Rep. 
(Com.  PL)  1869-70,  445.) 

The  master  is  not  liable  for  the  willful  and  malicious  acts 
of  his  servants  when  they  happen  outside  of  the  scopo  of 
his  employment,  and  are  not  connected  with  his  master's 
business  or  orders.  {Woods  Law  of  Master  and  Servant, 
545,  547;  Roe  v.  Birkenhead,  7  Exch.  36;  35  Eng.  Com. 
Law  Rep.  448;  GiMt  v.  Mo.  V.  R.  R.  Co.,  55  Mo.  315; 
Lyons  v.  Martin,  8  A.  &  E.  512;  Coleman  y.  Ricfies,  16  C.  B. 
R.  104;  Frazier  v.  Freeman,  43  N.  T.  (4  Hand)  566;  Isaacs 
Y.  Third  Av.  R.  R.  Co.,  47  N.  T.  122;  Journal  of  Jur.,  vol. 
18,  414,  415;  Bolingbroke  v.  Stoindon  Local  Board,  9  Law 
Rep.  (Com.  PI.)  1873-4,  575;  Porter  v.  C.  R.  L  &  P.  R.  R. 
Co,,  41  la.  358;  Mali  v.  Lo^d,  39  N.  T.  381.) 

The  holding  of  a  party  to  answer,  by  a  committing  magis- 
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trate,  is  prima  fade,  evidence  of  probable  cause.  (Whitney 
V.  Peckham,  15  Mass.  243;  Bey^iohh  v.  Kennedy^  1  Wilson, 
232;  Vlmer  y.  Leland,  1  Greenl.  (Me.)  135;  Maddox  Y.Jach- 
sow,  4  Munf.  (Va.)  462;  Gaiiea  v.  8.  P.  R.  R.  Co.,  51  Oal. 
140.)  No  malice  was  shown.  It  must  be  proved.  (Xetry  v. 
Brannan,  39  Oal.  485.) 

YI.  The  first  indictment  did  not  state  facts  sufficient  to 
constitute  a  public  offense.  (1  Gomp.  L.  2380;  People  v. 
Logan,  1  Nev.  110.)  A  plea  of  former  conviction  or  acquit- 
tal is  only  available  in  cases  where  the  first  indictment 
was  a  valid  indictment.  (Wharton's  Am.  Crira.  Law, 
191;  2  Hale's  Pleas  of  the  Crown,  247;  State  v,  Eall,  3 
Nev.  172;  Ex  parte  Maxwdl,  11  Id.  434-5.)  In  order  to 
prove  that  a  party  has  been  acquitted  of  the  same  offense, 
it  must  appear  that  both  trials  were  for  the  same  acts.  In 
law  and  in  fact  it  must  be  the  same  offense.  The  acquittal 
or  conviction  must  be  for  the  same  act  or  crime.  (1  Bus. 
on  Cr.  835,  836;  2  Hale's  PI.  Or.  240;  Wharton  Am.  Cr.  L. 
259,  260;  People  v.  McGowan,  17  Wend.  386;  State  v.  Ains- 
xoorthy  11  Vt.  91;  Vawt&i*  v.  Commomvealthy  2  Va.  Caa.  127; 
Freeland  v.  Tlie  People,  16  111.  382;  4  Black.  Com.  336.) 
The  difference  of  evidence  conclusively  establishes  the  dis- 
tinctness of  the  accusations.  {State  v.  Jesse^  3  Dev.  &  Batt., 
N.C.  102;  Commonwealth  v.  Dove,  2  Va.  Gas.  29;  1  Bishop 
Grim. Law,  sees.  534,  680;  Boscoe's  Grim.  Ev.,450;  3  Arch. 
Crim.Pr.&P1.445.) 

YII.  What  is  probable  cause  is  a  question  of  law,  to  be 
determined  by  the  court  upon  the  circumstances  of  every 
particular  case.  (Principles  of  the  Gommon  Law,  by  Inder- 
inaur,  352;  Scott  y.  Simpson,  1  Sanf.  601;  Burlingame  v.  Bur^ 
Ungame,  8  Gow.  142;  Gorton  v.  De  Angelis,  6  Wend.  418; 
Slone  V,  Crocker,  24  Pick.  81;  Fagnany.  Knox,  66 N.  Y.  526.) 

B.  M.  Clarjce,  for  Bespondent: 

I.  This  action  was  properly  brought  in  the  name  of  the 
mother  and  guardian.     (1  Gomp.  L.  1074;  32  Gal.  117.) 

When  the  son  attained  his  majority  it  was  proper  to  make 
liim  a  party  plaintiff  in  the  action.  (Giv.  Pr.  Act,  sees.  13, 
U,  16,  17,  68.) 
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II.  A  corporation,  although  an  artificial  person,  without 
any  soul  and  incapable  of  thought,  may,  under  some  cir- 
cumstances, be  held  liable  in  an  action  for  malicious  prose- 
cution and  false  imprisonment.  {Brokaio  v.  N,  J.  B.  R,  Co., 
3  Vroom.  328;  Vance  v.  Erie  B.  B.  Co.,  3  Id.  334;  Garieav. 
S»  P.  B.  B.  Co.,  61  Cal.  140;  Ooodlow  v.  City  Chicinnati,  4 
Ohio,  614;  Gol/\.  O.  N.  B.  Co.,  3  Ellis  &  Ellis,  672;  Good- 
speed  Y.  East  H.  Bank,  22  Conn.  640;  Maynardv.  Fire  Fund 
Ins.  Co.,  34  Cal. 48;  Phil.  W.  &  B.  B.  B.  Co.  v.  Qaigley,  21 
How.  (U.  S.)  202.) 

III.  A  railroad  corporation  is  liable  for  the  wrongful  acts 
of  its  officers  in  all  cases  where  such  wrongful  acts  are 
authorized  by  the  directors  of  the  corporation,  and  in  all 
cases  where  the  wrongful  act  is  done  by  an  officer  or  agent 
of  the  corporation  in  pursuance  of  the  authority  of  such 
officer,  or  concerning  a  subject  over  which  such  officer  has 
control,  and  in  all  cases  where  such  wrongful  act  has  been 
adopted  or  ratified  by  the  corporation.  And  the  act  of  author- 
ization or  ratification  may  be  shown  by  circumstantial  evi- 
dence. (Thayer  v.  City  of  Boston,  19  Pick.  511,  616,  517; 
Clarke  v.  Peckham,  9  B.  I.  455,  471,  472;  Eastern  Conn.  B.  B. 
Co.  V.  Broom,  6  Exch.  314.    And  authorities  cited  under  II. ) 

IV.  It  was  not  competent  to  prove  Bicord  guilty  of  em- 
bezzlement upon  the  trial  of  this  case.  The  question  of  his 
actual  guilt  was  not  involved;  on  the  contrary,  the  question 
was :  Had  the  defendant  at  the  time  the  prosecution  ivas  insti" 
tided  probable  cause  to  suppose  him  guilty  ?  And  only  such 
facts  as  existed  and  were  known  to  the  defendant  at  the  time 
of  the  prosecution,  could  be  received  in  evidence.  (2Greenl. 
Ev.,  sees.  464-466;  1  Hilliard  on  Torts,  460-466  inc.;  Bige- 
low's  L.  C.  on  Law  of  Torts,  198,  199,  200;  1  Amer.  L. 
Cases,  211,  212,  213;  Bacon  v.  Towne,  4t  Cush.  217-238-239; 
Ash  V.  Marloiv,  20  Ohio,  119;  Cooper  v.  Vtterbach,  37  Md. 
282;  Harkrader  v.  Moore,  44  Cal.  144;  Seibert  v.  Price,  5 
Watts  &  Serg.  438;  HaU  v.  Snydam,  6  Barb.  83;  McLaren  v. 
Birdsong,  24  Ga.  266;  106  Mass.  212;  36  Conn.  66;  106  Mass; 
Fcait  V.  McDaniel,  1  Breb.  173;  Brainard  v.  Bracked,  33 
Maine,  680;  Cooper  v.  Turrentine,  17  Ala.  13;  Collins  y.  Love, 
7  Blackf.  416. 
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V.  Tbe  issue  presented  upon  the  trial  of  this  case  was 
precisely  the  same  as  was  presented  to  and  tried  by  the 
trial  jury  upon  Eicord's  plea  of  autrefois  acquit,  and  such 
proofs  as  were  competent  there,  and  none  other  were  com- 
petent here.  (1  Bish.  Cr.  Pr.  816;  Duncan  v.  Common- 
wealth,  6  Dana,  295;  State  v.  Andrews,  27  Mo.  267;  State  v. 
Small,  31  Id.  197;  Boyer  v.  State,  16  Ind.  451;  Porter  v. 
State,  17  Id.  416;  State  v.  Smith,  22  Vt.  74.) 

YI.  If  the  first  indictment  were  such  that  the  prisoner 
coald  have  been  legally  convicted  upon  it  by  any  evidence 
legally  admissible,  though  sufficient  evidence  was  not  in 
fact  adduced,  his  acquittal  upon  that  indictment  is  a  bar  to 
a  second  indictment  for  the  same  offense.  (3  Greenl.  on 
Ev.,  sec.  36;  Arch,  on  Crim.  PI.  87;  Bex  v.  Eraden,  9  East, 
437;  Bex  v.  Clarke,  1  B.  &  Bing.  473;  Bex  v.  Taylor,  3  B. 
&  C.  502;  1  Buss,  on  Crimes,  832;  Commonioealth  v. 
Boby,  12  Pick.  496;  Bex  v.  Vandercomb,  2  Leach  C.  C.  (4 
ed.)  768;  Begina  v.  Bird,  5  Cox  C.  C.  11;  2  Eng.  Law  & 
Eq.  439.) 

The  testimony  offered  by  the  defendant  was  not  for  the 
purpose  of  proving  what  occurred  before  the  committing 
magistrate,  or  before  the  several  grand  juries,  or  upon  the 
trials  upon  the  two  indictments,  but  to  show  the  actual 
guilt  of  Bicord  by  producing  evidence  which  had  never  be- 
fore been  produced,  and  which  was  not  submitted  on  any 
occasion  before. 

VII.  It  was  not  a  crime  for  Bicord  to  demand  and  re- 
ceive money  for  the  corporation.  (People  v.  Murphy,  51 
Cal.  376.) 

He  must  have  either  withdrawn  himself  from  the  com- 
pany and  gone  away  with  the  money  with  intent  to  steal  the 
same,  an'd  defraud  his  employers  thereof,  6r  embezzled  the 
money,  or  otherwise  converted  the  same  to  his  own  use, 
with  intent  to  steal  the  same  and  defraud  his  employers 
thereof.  (Cr.  Pr.  Act,  sec.  74;  1  Comp.  L.  2384;  25 
Ohio  St.  162-168;  118  Mass.  443.) 

To  constitate  a  crime  there  must  be  a  conversion  of  the 
money,  coupled  with  the  intent  to  steal  the  same,  and 
neither  the  conversion  nor  the  intent  to  steal  can  be  drawn 
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from  the  mere  failure  to  account  for  it,  or  from  the  mere 
failure  to  pay  it  over,  or  from  both.  (2  Bish.  Cr.  Law, 
372,  373,  376;  Kuss.  on  Or.,  181,  182;  Roscoe  Cr.  Ev. 
415,  416;  61  Cal.  379;  25  Ohio  St.  162;  118  Mass.  443.) 

VIII.  Although  the  advice  of  counsel  may  in  some  cases 
be  interposed  as  a  defense  to  the  action  for  malicious 
prosecution,  in  such  cases  it  must  always  be  shown  that  the 
defendant,  relying  upon  the  defense  communicated  to  counsel 
learned  in  the  law,  all  the  facts  bearing  upon  the  guilt  or 
innocence  of  the  accused,  of  which  he  had  knowledge,  or 
which  by  reasonable  diligence  he  could  have  ascertained^ 
and  then  in  good  faith  have  acted  upon  the  advice.  {Ash 
V.  Marlow,  20  Ohio,  119;  38  Mo.  21;  Big.  L.  C.  on  L.  of 
Torts,  200,  201,  202;  Cole  v.  Curtiss,  16  Minn.  182.) 

IX.  The  question  of  probable  cause  is  a  mixed  question 
of  law  and  fact,  and  when  the  facts  are  in  doubt,  or  in  con- 
troversy, they  must  be  submitted  to  the  jury;  and  in  such 
case  it  was  the  duty  of  the  court  to  instruct  the  jury  that  if 
they  find  the  facts  in  a  designated  way,  then  such  facts  do 
or  do  not  amount  to  probable  cause.  (2  Greenl.  Ev.,  sec. 
454,  406,  407;  16  Minn.  183;  20  Ohio,  119;  44  Cal.  145; 
111  Mass.  492.) 

X.  Although  malice  must  be  established  as  a  fact  in 
every  action  for  malicious  prosecution,  yet  when  want  of 
probable  cause  is  shown,  the  fact  of  malice  may  be  inferred. 
(2  Greenl.  Ev.,  sees.  454,  455;  1  Hill.  Torts,  441;  Big.  L. 
G.  on  L.  of  Torts,  198-200;  39  Mo.  39,  136;  50  Id.  83; 
37  Md.  283,  284;  16  Minn.  182;  66  Me.  202,  203;  45  Md. 
198;  28  Gratt.  909;  44  Cal.  145,  149.) 

XI.  The  first  indictment  charged  all  the  material  facts 
necessary  to  constitute  the  crime  of  embezzlement.  (1 
Comp.  L.  1859,  1868;  Ex  parte  Ricordy  11  Nev.  287;  ExpaHe 
Hedley,  31  Cal.  108.) 

H.  S.  BrcywUy  for  Appellant,  in  reply: 

I.  As  to  liability  of  corporation.  (Cooley  on  Torts, 
119;  Wechler  v.  First  Nat.  Bank,  42  Md.  581;  First  Naf. 
Bank  v.  Ocean  Nat.  Bank,  60  N.  T.  278;  Foivler  v.  Scidhj, 
72  Pa.  St.  456;  Yellow  Jacket  M,  Go.  v.  Stevenson^  5  Nev. 
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224;  GiUeit  v.  M.  V.  B.  B.  Co.,  56  Mo.  315;  Ellis  v.  G.  F.  B. 
fi.  Co.,  5  Nev.  255;  Bankin  v.  N.  E.  &  N.  S.  M.  Co.,  4  Id, 
78.) 

II.  That  it  was  competent  for  defendant  to  prove,  that  at 
the  time  the  prosecution  was  instituted  there  was  probable 
cause  to  believe  that  Eicord  was  guilty  of  embezzlement. 
{Jones  V.  Gwynn,  10  Mod.  217;  Goodrich  v.  Warner,  21 
Conn.  439;  Mowvy  v.  Miller,  3  Leigh,  561;  Hickman  v.  Griffin, 
6  Mo.  42;  Bdl  v.  Pearcy,  5  Ired.  85;  Johnson  v.  CJiambers, 
10  Id.  291;  Anderson  v.  Buchanan,  Wright,  725;  White  v. 
Bay,  8  Pick.  467;  Sears  v.  Hathaway,  12  Oal.277;  1  Hill, 
on  Torts,  471.) 

By  the  Court,  Beatty,  C  .  J . : 

This  is  a  suit  for  malicious  prosecution.  Plaintiffs  recov- 
ered four  thousand  dollars  damages  in  the  district  court. 
Defendant  appeals  from  the  judgment  and  from  the  order 
overruling  its  motion  for  a  new  trial. 

The  judgment  and  order  appealed  from  must  be  reversed, 
and  the  cause  remanded;  but  we  shall  not  pretend  to  discuss 
in  detail  the  fifty-four  specifications  of  error  in  the  rulings 
of  the  district  court,  since,  in  our  opinion,  the  decision  of  a 
few  general  propositions  will  be  sufficient  for  its  guidance 
in  any  future  trial  of  the  case. 

1.  When  the  action  was  commenced,  W.  C.  Eicord,  to 
whom  alone  the  cause  of  action  stated  in  the  complaint  be- 
longed, was  a  minor.  This  being  so,  the  suit  was  properly 
brought  in  the  name  of  E.  E.  Bicord,  his  mother  and 
guardian.     (Comp.  L.  1074.) 

,  At  the  time  of  the  trial  he  had  attained  his  majority,  and, 
npon  his  motion,  he  was  joined  with  his  mother  as  a  party 
plaintiff.  This,  we  think,  was  error.  It  would  have  been 
proper  to  substitute  him  as  the  sole  plaintiff  in  her  place 
(Comp.  L.  1079),  but  since  they  had  no  joint  interest  in  the 
cause  of  action,  they  could  not  be  united  as  plaintiffs. 
(Comp.  L.  1077.) 

Whether  this  technical  error,  standing  alone,  would  have 
necessitated  a  new  trial  of  the  case,  as  contended  by  coun- 
sel for  appellant,  is  a  question  which,  under  the  circum- 
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stances,  need  not  be  decided.  There  are  other  grounds  for 
remanding  the  cause,  even  though  we  should  conclude  that 
this  particular  error  could  be  cured  by  simply  ordering  a 
proper  amendment  of  the  proceedings  in  the  district  court. 

2.  At  the  close  of  plaintiff's  testimony  the  defendant 
moved  for  a  nonsuit,  on  three  grounds: 

'^1.  Because  there  is  no  proof  that  this  prosecution  was 
instituted  and  carried  on  by  the  defendant. 

''  2.  Because  there  is  no  proof  that  it  was  instituted  with- 
out probable  cause. 

'^  3 .  Because  tHere  is  no  proof  that  it  was  instituted  mali- 
ciously." 

So  far  as  the  first  ground  is  concerned,  the  court  did  not 
err  in  denying  the  motion^ 

We  are  willing  to  concede  the  first  proposition  of  appel- 
lant's counsel,  that  a  corporation  can  not  be  bound,  even  by 
the  act  of  its  board  of  directors,  unless  done  in  pursuance 
of  some  object  embraced  by  its  charter,  or  of  some  power 
conferred  upon  it  by  law.  But  we  do  not  think  that  tho 
prosecution  of  criminal  offenders  is  always  and  necessarily 
outside  of  the  objects  and  privileges  of  a  railroad  corpora- 
tion. It  is  the  object  of  such  corporations  to  acquire  prop- 
erty, and  it  is  their  privilege  to  protect  it  by  every  lawful 
means.  It  is  not  only  a  lawful,  but  a  perfectly  legitimate 
and  even  a  commendable  means  of  protecting  private  prop- 
perty,  to  institute  criminal  proceedings  against  those  who 
infringe  the  right  by  criminal  practices.  And  this  is  even 
more  emphatically  true  of  corporations  than  of  natural  per- 
sons. Their  property  is  so  vast,  and  their  business  so  ex- 
tended and  complicated;  they  are  so  constantly  and  in  so 
many  directions  exposed  to  the  danger  of  loss  by  theft,  rob- 
bery, and  embezzlement,  that  they  are  compelled,  by  the 
same  policy  that  induces  penal  legislation  on  the  j^art  of  the 
state,  to  let  it  be  known  that  they  will  prosecute  vigorously 
and  systematically  all  criminal  acts  by  which  they  are  di- 
rectly injured .  That  they  act  in  conformity  with  this  policy, 
is  notorious.  They  have  not  only  their  corps  of  legal  ad- 
visers and  their  local  attorneys,  but  they  keep  a  force  of 
detectives  continually  employed  in  ferreting  out  depredators 
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upon  their  rigbts,  and  assisting  the  public  authorities  in 
bringing  them  to  justice.  No  law  and  no  public  policy  re- 
strains them  in  this  respect,  and  to  decide  that  they  can 
never  be  held  to  a  proper  accountability  for  what  they  are 
constantly  doing,  would  simply  be  to  endow  them  with  an 
additional  and  most  invidious  privilege. 

Assuming,  then,  that  a  railroad  corporation  may,  as  such, 
institute  a  criminal  prosecution  against  a  servant  who  is 
suspected  of  embezzling  its  funds,  and  that  it  has  a  private 
and  particular  interest  in  making  such  prosecutions  effective, 
the  question  arises  as  to  the  character  of  proof  required  to 
sbow  prima  facie  that  a  particular  prosecution  has  been 
instituted  by  its  authority. 

For  this  purpose  we  do  not  consider  it  necessary  to  pro- 
duce a  resolution  of  its  board  of  dii-ectors.  It  is  absurd  to 
suppose  that  such  a  corporation  will  adopt  a  regulation  re- 
quiring its  directors  to  be  convened  every  time  a  clerk  is  to 
be  arrested  for  embezzlement,  or  a  tramp  for  breaking  into 
its  cars.  On  the  contrary,  it  is  only  reasonable  to  presume, 
in  the  absence  of  opposing  proof,  that  its  legal  advisers, 
acting  in  conjunction  with  such  of  its  servants  and  agents 
as  have  knowledge  of  the  facts,  will  be  authorized  to  insti- 
tute the  proper  proceedings  in  such  cases. 

In  this  case  the  plaintiff  was  first  arrested  at  the  instance 
of  defendant's  general  superintendent.  The  original  com- 
plaint against  him  for  embezzlement  was  drawn  by  its  local 
attorney  at  Winnemucca  and  verified  by  its  train  master. 
The  ])resident  of  the  company  was  consulted  and  several 
other  circumstances  concurred  to  show  that  the  prosecution 
was  the  act  of  the  corporation. 

But  it  is  not  on  account  of  the  first  prosecution  that  this 

action  is  brought.     Eicord  was  tried  and  acquitted  on  the 

first  charge  of  embezzlement,  and  immediately  afterwards 

arrested  on  a  charge  of  grand  larceny.     The  complaint  in 

that  case  was  drawn  by  the  same  attorney,  and  verified  by 

tbe  same  train-master,  who  drew  and  verified  the  original 

complaint  for  embezzlement.     The  committing  magistrate, 

after  examining  the  witnesses,  refused  to  hold  plaintiff  to 

bail,  and   he   was   released   from   custody.      Immediately 
Vol.  XV— 12 
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thereafter  the  same  charge  of  larceny  was  laid  before  an- 
other justice  of  the  peace  of  the  same  county,  who,  after  a 
hearing,  committed  the  plaintiff  for  embezzlement.  He 
was  then  brought  before  the  district  judge  of  Humboldt 
county  on  habeas  corpus,  and  was  remanded  on  a  charge  of 
obtaining  money  by  false  pretenses.  He  next  sued  out  a 
writ  of  habeas  corpus  in  this  court,  and  after  a  hearing,  was 
remanded  on  the  warrant  of  the  justice  of  the  peace  for  em- 
bezzlement. {Ex  parte  Ricordy  11  Nev.  287.)  Subsequent- 
ly he  was  indicted  for  embezzlement,  and  pleaded  former 
acquittal,  which  plea  was  found  true  by  a  jury  impaneled  to 
try  the  issue.  He  then  commenced  this  action,  alleging 
that  the  defendant  maliciously,  and  without  probable  cause, 
procured  his  second  and  third  arrest,  and  his  second  in- 
dictment for  embezzlement,  well  knowing  that  he  had  been 
tried  and  acquitted  of  the  charge. 

The  question  was,  therefore,  not  whether  the  defendant 
instituted  the  original  prosecution,  but  whether  it  instigated 
the  proceedings  subsequent  thereto. 

The  plaintiffs  testimony  on  this  point  showed  clearly  that 
although  the  second  complaint  (the  first  for  larceny)  was 
drawn  and  verified  by  the  attorney  and  train-master  of  the 
defendant,  they  were  acting  solely  on  the  authority  and  iu 
obedience  to  the  wishes  of  the  district  attorney  of  Humboldt 
county.  He  had  prosecuted  Eicord  under  the  indictment 
for  embezzlement,  and  was  satisfied  that  he  was  only  ac- 
quitted because,  under  the  law,  as  given  to  the  jury  in  the 
charge  of  the  court,  he  had  been  indicted  for  the  wrong 
offense.  Under  the  circumstances,  he  deemed  it  his  duty  to 
prosecute  him  for  larceny,  and  the  first  complaint,  in  which 
that  offense  was  charged,  was  drawn  and  verified  at  his  re- 
quest and  without  any  reference  to  or  consultation  with  any 
person  having  authority  to  act  for  the  defendant.  This  was 
very  clearly  shown,  and  if  th^  motion  for  a  nonsuit  had 
been  made  with  reference  to  that  part  of  the  complaint, 
counting  upon  the  first  arrest  for  larceny,  it  should  have 
been  sustained  on  the  ground  that  the  defendant  did  not 
cause  that  arrest.  But  the  motion  was  general,  and  com- 
prehended all  the  causes  of  action  set  out  in  the  complaint, 
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and  there  was  testimoDj  sufficient,  in  our  opinion,  to  show 
frima  facie  that  the  defendant  caused  the  third  arrest  and 
the  second  indictment. 

It  was  shown  that,  after  the  discharge  of  the  plaintiff  on 
the  first  accusation  of  larceny,  defendant's  local  attorney  re- 
quested the  district  attorney  to  have  him  rearrested  and 
taken  before  another  magistrate;  that  the  district  attorney 
refused  to  do  so;  that  defendant's  attorney  thereupon  took 
one  of  its  locomotives  and  went  with  its  train-master  and 
other  of  its  servants  to  Golconda,  in  an  adjoining  township, 
where  the  second  charge  of  larceny  was  laid  before  an- 
other justice  of  the  peace,  who  issued  a  warrant  for  plaint- 
iffs arrest,  and  afterwards  committed  him  for  embezzle- 
ment. In  all  these  proceedings  the  track  and  trains  of  de- 
fendant were  freely  used,  and  there  seems  to  have  been  a 
perfect  understanding  and  active  co-operation  between  its 
attorney  and  all  its  local  agents  and  servants.  Afterwards 
OHO  of  its  general  attorneys  came  from  its  principar  office  in 
San  Francisco,  and  aided  the  prosecuting  officers  of  this 
state  in  resisting  the  discharge  of  Eicord  in  the  several  ha- 
beas corpus  proceedings  instituted  in  his  behalf.  This  gen- 
eral attorney  was  instructed  by  the  head  of  defendant's  *'  de- 
partment of  justice  "to  go  to  Winnemucca  and  to  advise  and 
co-operate  with  its  local  attorney,  who  had  caused  plaintiffs 
arrest.  He,  in  obedience  to  these  instructions,  opposed  the 
discharge  of  Eicord  in  the  district. court  and  in  this  court, 
and  on  his  return  to  San  Francisco  charged  the  expenses  of 
his  trip  to  the  defendant,  and  he  testifies  they  were  paid. 
In  view  of  these  facts,  the  court  was  right  in  refusing  to 
nonsuit  plaintiff  on  the  first  ground  of  the  motion. 

But  the  motion  should  have  been  sustained  on  the  second 
and  third  grounds. 

It  devolved  upon  the  plaintiff  to  show  affirmatively  that  the 
prosecution  was  malicious,  and  without  probable  cause.  If 
he  had  proved  want  of  probable  cause,  that  would  have  been 
'prima  facie  sufficient  to  show  malice  also  (though  it  would 
not  have  been  a  necessary  presumption).  But  his  testi- 
mony, so  far  from  showing  want  of  probable  cause,  showed 
affirmatively  that  there  was  probable  cause. 
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We  have  seen  that  the  defendant  was  not  responsible  for 
the  second  arrest.  If  it  had  caused  that  arrest,  plaintiff's 
discharge  therefrom  might  have  been  some  evidence  of  want 
of  probable  cause  therefor;  but  it  did  not  cause  that  arrest. 
It  caused  the  third  arrest,  and  supported  its  charge  with 
evidence  sufficient  to  procure  his  commitment  and  indict- 
ment for  embezzlement,  and  this  is  prima  facie  evidence 
of  the  existence  at  that  time  of  probable  cause.  The  plaint- 
iff, therefore,  in  opening  his  case,  supplied  affirmative  evi- 
dence of  a  fact  that  he  was  bound  to  disprove,  and  he  offered 
nothing  to  rebut  this  evidence.  He  did  not  prove  or  at- 
tempt to  prove  that  the  defendant's  witnesses  testified  falsely 
before  the  committing  magistrate  or  the  grand  jury,  or  that 
they  suppressed  any  fact  tending  to  exculpate  him  or  enti- 
tle him  to  his  discharge,  nor  did  he  show  what  their  testi- 
mony was. 

•  The  particular  fact  that  he  was  bound  to  prove,  in  view 
of  the  allegations  of  his  complaint,  and  of  his  admissions  on 
the  trial,  was,  that  defendant's  agents  knew  that  he  had  been 
acquitted  of  the  identical  charge  upon  which  they  caused 
his  third  arrest;  and  this  he  utterly  failed  to  do. 

He  seems  to  have  relied  upon  the  finding  of  the  jury,  and 
the  judgment  of  the  court  on  his  plea  of  former  acquittal. 
But  that  judgment  was  not  competent  evidence  against  the 
defendant  of  the  fact  determined.  It  was  res  intei-  alios  acla, 
and  did  not  even  prove  that  plaintiff  had  ever  been  acquitted 
of  any  charge,  much  less  did  it  prove  that  defendant  knew 
or  ought  to  have  known  the  facts  upon  which  the  verdict 
was  based.  It  was  competent  evidence  in  this  case  for  one 
purpose  only,  and  that  was  to  show  that  the  prosecution 
for  which  defendant  is  sued,  was  at  an  end  before  this  ac- 
tion was  commenced.  It  devolved  upon  plaintiff  to  prove, 
by  other  and  independent  evidence,  that  he  had  in  fact  been 
acquitted  of  the  charge  upon  which  defendant  caused  him 
to  be  prosecuted,  and  that  the  defendant's  agents  knew  the 
facts  which  established  the  identity  of  the  offense.  This  he 
failed  at  all  points  to  do. 

In  the  first  place,  the  indictment  upon  which  he  was  first 
tried  was  so  fatally  defective  that  it  would  not  have  sup- 
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ported  a  judgment  of  conviction.  It  wholly  failed  to  charge 
in  any  way  that  the  money  he  was  accased  of  embezzling 
had  been  intrasted  to  him  by  his  employer.  This  is  an 
essential  element  of  the  crime  of  embezzlement  (Comp.  L. 
2380),  and  must  be  charged  in  some  form  to  make  a  valid 
indictment.  We  held  in  Ex  parte  Ricord,  11  Nev.  287,  that 
such  an  averment  would  be  supported  by  proof  that  the 
money  was  collected  by  authority  of  the  employer  from 
third  parties,  but  we  did  not  hold  that  the  allegation  could 
be  dispensed  with.  This  indictment  charges  that  Bicord 
was,  at,  etc.,  the  hired  clerk  of- the  Central  Pacific  Bailroad 
Company,  and  that  then  and  there  he  was  intrusted  with 
money,  the  property  of  said  company;  but  7ion  constat  that 
be  may  not  have  been  intrusted  with  the  money  by  third 
parties  without  any  authority  from  his  employer. 

This  being  so,  it  follows  that  the  plaintiff  was  not  in  legal 
jeopardy  on  his  first  trial,  and  that  the  verdict  and  judgment 
therein  did  not  support  his  plea  of  former  acquittal. 

But,  passing  over  this  point,  which  is  absolutely  fatal  to 
the  plaintiff's  case,  the  other  testimony,  as  to  the  matters  in- 
vestigated on  his  first  trial,  tended  only  to  show  that  the 
second  indictment  was  for  a  distinct  offense.  It  showed  that 
the  prosecution  offered  testimony  tending  to  prove  that  the 
plaintiff  bad  collected  money  from  Levy  &  Co.,  on  the  fifth 
of  June,  and  had  never  accounted  for  it;  that  an  attempt 
was  then  made  to  prove  the  collection  of  money  from  N. 
Bel  Banco  on  the  seventh  of  June,  and  that  this  testimony 
was  excluded  by  the  court  on  the  objection  of  the  defendant 
(plaintiff  here),  because  it  was  proof  of  another  and  distinct 
offense.  In  other  words,  he  proved,  in  relation  to  this 
matter,  the  identical  state  of  facts  upon  which  we  held  in 
Ex  parte  liicord  ih&t  there  was  probable  cause  for  the  second 
prosecution. 

We  held  in  that  case,  that  if  a  clerk  by  authority  of  his 
master  collects  one  bill  and  fraudulently  converts  the  money, 
one  offense  is  complete,  and  if  he  collects  another  bill  after 
the  first  conversion  and  then  fraudulently  converts  the  pro- 
ceeds, he  is  guilty  of  a  second  offense.  Here  the  plaintiff 
collected  money  of  Levy  on  the  fifth  of  June  and  of  Del 
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Banco  ou  the  seventh.  It  was  certainly  possible  that  he 
might  have  committed  two  embezzlements,  and  the  fact  that 
the  court  held  that  the  collection  of  the  money  from  Levy 
and  Del  Banco  could  not  be  proved  under  the  same  indict- 
ment, and  that  the  testimony  in  regard  to  the  collection 
from  Del  Banco  was  excluded  at  the  instance  of  this  plaint- 
iff, was  of  itself  sufficient  to  justify  the  defendant  in  insti- 
tuting another  prosecution  for  the  larceny  or  embezzlement 
of  the  Del  Banco  money.  Of  course,  the  objection  of  the 
plaintiff  to  Del  Banco's  testimony,  and  the  ruling  of  the 
court  thereon,  do  not  prove  the  fact  that  there  were  two 
offenses,  but  the  defendant  is  not  bound  to  prove  that  there 
were  in  fact  two  distinct  offenses.  It  is  absolved  unless  the 
plaintiff  proves  that  it  had  no  good  reason  to  suppose  he 
had  committed  two  offenses.  He  made  no  attempt  to  prove, 
and  there  is  no  pretense,  that  the  defendant  did  not  enter- 
tain a  well-founded  belief  that  he  had  embezzled  one  hun- 
dred and  forty  dollars^  collected  from  Levy  ou  June  6,  and 
two  hundred  dollars  and  upwards  collected  of  Del  Banco  on 
June  7.  This  being  so,  we  repeat,  the  defendant  was  justi- 
fied by  his  objection  and  the  decision  of  the  district  court, 
in  instituting  another  prosecution  for  the  larceny  or  em- 
bezzlement of  the  Del  Banco  money.  He  not  only  admitted, 
but  claimed,  that  it  was  a  distinct  offense  from  that  for 
which  he  was  then  ou  trial,  and  a  court  of  high  and  general 
jurisdiction,  with  full  knowledge  of  all  the  facts  then  in 
possession  of  the  defendant,  so  decided.  It  is  settled  law, 
that  advice  of  counsel,  after  a  full  disclosure  of  the  facts, 
justifies  the  institution  of  a  criminal  prosecution,  and  if  the 
advice  of  counsel  is  a  justification,  a  /oriiori,  the  decision 
of  the  district  court  ought  to  be. 

The  fact  that  the  first  grand  juiy  that  investigated  the 
charges  against  plaintiff  found  but  one  indictment  against 
him,  is  no  proof  that  he  committed  but  one  offense,  and  the 
fact  that  Del  Banco,  as  well  as  Levy,  testified  before  that 
grand  jury,  is  no  proof  that  their  indictment  was  based  upon 
the  collection  of  the  Del  Banco  rather  than  the  Levy  money. 
In  short,  the  plaintiff  introduced  no  testimony  tending  to 
prove  that  he  had  been  acquitted  of  the  charge  upon  which 
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his  second  indictment  was  based,  and  for  this  reason  also 
the  motion  for  a  nonsuit  should  have  been  allowed. 

3.  The  court  erred  again  at  the  close  of  the  trial,  in  not 
instructing  the  jury  that  there  was  probable  cause  for  the 
prosecution.  Not  only  had  the  plaintiff  failed  signally  to 
show  a  want  of  probable  cause,  but  the  defendant  had  shown 
affirmatively  (what  it  was  not,  under  the  circumstances, 
called  upon  to  show),  that  it  had  acted  throughout  iu  per- 
fect good  faith  under  the  advice  of  counsel,  and  the  decis- 
ion of  the  district  court  and  this  court,  that  there  was  good 
reason  to  charge  a  second  offense. 

4.  It  was  error  to  exclude  from  the  consideration  of  the 
jury,  the  proceedings  in  this  court  on  plaintiff's  application 
to  be  discharged  upon  habeas  corpus.  Our  judgment  in 
that  case  justified  the  defendant  in  procuring  the  second  in- 
dictment, unless  it  knew  some  material  fact  tending  to  ex- 
onerate the  plaintiff  that  was  not  disclosed  on  the  hearing 
in  this  court*  There  was  no  testimony  that  it  knew  any 
such  fact;  on  the  contrary,  the  defendant  offered  to  prove 
several  facts  not  disclosed  in  Ex  parte  Bicord,  the  only  ten- 
dency of  which  was  to  make  its  justification  more  complete. 

5.  The  court  erred  in  excluding  evidence  of  facts  within 
the  knowledge  of  defendant  at  the  time  the  second  prosecu- 
tion was  instituted,  which  tended  to  show  that  plaintiff  was 
actually  guilty  of  embezzling  the  money  collected  from  Levy 
and  Del  Banco.  Every  time  evidence  of  this  character  was 
offered  it  was  met.  by  the  objection  that  the  question  of 
Bicord's  actual  guilt  was  not  in  issue.  He  admitted  that  de- 
fendant had  good  reason  to  believe  that  he  had  embezzled 
the  money,  and  contended  that  the  only  question  in  the  case 
was,  whether  he  had  been  twice  indicted  for  the  same 
offense.  It  is  true  the  defendant  could  in  no  event  have 
been  held  bound  to  prove  plaintiff's  actual  guilt.  The  most 
it  could  have  been  required  to  do  was  to  prove  that  there 
were  good  grounds  for  believing  him  guilty  of  two  offenses, 
bat  it  was  no  ground  of  objection  to  testimony  having  this 
tendency^  that  it  had  a  still  stronger  tendency.  In  cases  of 
this  character,  testimony  tending  to  show  probable  cause 
will  often  necessarily  tend  to  prove  that  the  plaintiff  was 
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guilty  of  the  offense  of  which  he  was  acquitted,  but  there  is 
iio  reason  for  rejecting  it.  Under  one  line  of  decisions, 
indeed,  it  would  only  be  an  additional  reason  for  accepting 
it.     But  we  waive  that  point. 

If  this  plaintiff,  upon  another  trial,  succeeds  in  making 
out  a  prima  facie  case,  the  defendant  will  be  entitled  to 
prove  every  fact  within  the  knowledge  of  its  agents  at  Win- 
nemucca,  up  to  the  time  of  the  commencement  of  the  second 
prosecution,  which  tends  to  show  that  he  was  guilty  of  em- 
bezzlement. To  prove  two  offenses  it  must  prove  each,  and 
to  this  end  it  may  prove  all  about  the  circumstances  of  his 
leaving  Winnemucca  and  his  trip  to  Omaha,  what  money 
he  had  of  his  own,  what  money  he  spent  before  leaving, 
what  expenses  he  incurred  on  the  trip,  what  companions 
he  took  with  him,  what  charges  he  made  and  omitted  to 
make  in  the  cash  books  of  defendant,  and  generally  every- 
thing that  defendant  could  have  proved  against  him  on  his 
trial,  if  it,  instead  of  the  state,  had  conducted  the  prosecu- 
tion. 

6.  There  were  some  instructions  erroneously  given  and 
refused,  but  we  need  not  notice  them  particularly.  There 
will  be  no  difficulty  in  any  future  trial  of  the  case  in  con- 
forming to  the  views  above  expressed. 

The  judgment  and  order  appealed  from  are  reversed,  and 
the  cause  remanded. 

Leonard,  J.,  having  been  of  counsel  for  plaintiff  at  a 
former  trial  in  the  district  court,  did  not  participate  in.  the 
foregoing  decision. 


[Na  1021.] 

THE  STATE  OF  NEVADA,  Eespondent,  v.  ON  GEE 

HOW,  Appellant. 

Opium  Act — Sufficiency  op  Indictment — Mode  of  Using  Opium  not  Es- 
sential.— It  is  the  intent  to  use  opium  that  gives  character  to  the  act. 
The  niocle  of  using  it  "  by  smoking  or  otherwise  "  is  unessential,  and 
need  not  be  stated  in  the  indictment. 

Idem. — The  indictment  charged  that  the  defendant  **  did  unlawfully  resort 
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to  a  room,  *  *  *  kept  to  be  used  by  persons  for  the  purpose  of  in- 
dulging in  the  use  of  opium,  *  *  *  and  then  and  there  so  kept  by 
some  person  or  persons  to  this  grand  jury  unknown,  for  the  purpose  of 
indiilging  in  the  use  of  opium  ♦  *  *  by  smoking  or  otherwise:  //cW, 
that  the  words  **for  the  purpose  of  indulging  in  the  use  of  opium,"  as 
they  occur  in  the  latter  part  of  the  indictment,  refer  to  defendant,  and 
charge  his  purpose. 
Idem— Place  of  Resort  must  be  Stated. — An  indictment  under  section  6 
of  the  opium  act,  must  charge  the  defendant  with  going  to  a  house,  room, 
or  apartment  kept  "  to  be  used  as  a  place  of  resort  "  by  some  person  or 
persons  for  the  purpose  of  using  opium.  The  omission  of  the  words  **as 
a  place  of  resort:"  Held,  a  fatal  defect. 

Appeal  from  the  District  Court  of  the  First  Judicial  Dis- 
trict, Storey  County. 

The  facts  appear  in  the  opinion. 

JF,  J.  TtisJca,  and  Kirhpairick  &  Stephe'ns,  for  Appellant: 

I.  An  indictment  upon  the  statute  must  state  all  the  facts 
and  circumstances  which  constitute  the  statutory  offense,  so 
as  to  bring  the  accused  perfectly  within  the  provisions  of 
the  statute.  ( Wood  v.  People,  53  N.  Y.  511 ;  People  v.  Phipps, 
39  Cal.  326;  Chitty  Cr.  Law,  280;  1  Bish,  on  Proc.  612, 
613,  614,  616,  617;  Howel  v.  Commonioealth,  5  Gratt,  664; 
SUite  V.  McKenzle,  42  Maine,  392;  State  v.  Gove  and  wife,  34 
N.  H.  510;  State  v.  O'Bannon^  1  Bailey,  144;  Morse  v.  Staie, 
6  Conn.  9;  Stale  v.  Slorse,  1  Greene,  503.) 

II.  The  indictment  must  be  direct  and  certain  as  to  the 
offense  charged,  and  the  particular  circumstances.  (People 
V.  Saviers,  14  Cal.  29;  1  Chitty  Cr.  Law,  169,  170, 171,  228, 
229,  230,  236;  Biggs  v.  People,  8  Barb.  547;  State  v.  Bran- 
nan,  3  Nev.  238;  Murphy  v.  State,  24  Miss.  590;  People  v. 
Davis,  4  Park.  Cr.  61;  Valentine's  case,  4  City  Hall  Eec.  33, 
36.) 

III.  The  use  of  *'or"  in  indictment,  fatal.  (People  v. 
GWcinson,  4  Park.  Cr.  20;  People  v.  Tomlinson,  35  Cal.  503; 
1  Bishop  Cr.  Pr.  191,  234,  333,  334.) 

J/.  A.  Murphy,  Attorney-General,  for  Eespondent: 

An  indictment  which  adopts  the  words  of  the  statute 
is  well  formed.  (8tat.  1879,  121,  122.)  The  words  *'or 
otherwise,"  as  used  in  this  indictment,  are  surplusage,  and 
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can  be  stricken  out,  and  the  indictment  still  be  sufficient  to 
ciiarge  the  party  with  the  crime.  (Bex  v.  Wardle,  2  East's 
PL  of  the  Cr.  784,  785;  Brown  v.  CornmonweaUh,  8  Mass.  59; 
Stale  V.  aUbert,  13  Vt.  647.) 

By  the  Court,  Beatty,  0.  J. : 

The  appellant  was  conyicted  upon  an  indictment,  the 
material  portion  of  which  reads  as  follows: 

'^  That  the  said  On  Gee  How,  on  or  about  the  twentieth 
day  of  July,  A.  d.  1879,  and  before  the  finding  of  this  in- 
dictment, at  the  county  of  Storey  aforesaid,  did  unlawfully 
resort  to  a  room  or  apartment  kept  to  be  used  by  persons 
for  the  purpose  of  indulging  in  the  use  of  opium,  or  a  prep- 
aration containing  opium,  by  smoking  or  otherwise,  said 
room  or  apartment  being  situated  in  the  cellar  or  basement 
of  the  building  at  No.  4  (a)  South  H  street,  in  the  city  of 
Virginia,  county  and  state  aforesaid,  and  then  and  there  so 
kept  by  some  person  or  persons  to  this  grand  jury  unknown, 
for  the  purpose  of  indulging  in  the  use  of  opium,  or  a 
preparation  containing  opium,  by  smoking  or  otherwise, 
contrary  to  the  form,"  etc. 

The  defendant  demurred  to  this  indictment,  and  moved 
in  arrest  of  judgment  upon  various  grounds,  which  were 
overruled  by  the  district  court;  and  now,  on  appeal  from 
the  judgment,  he  relies  on  the  following  points: 

**(a)  That  the  words  *  place  of  resort '  are  omitted  in  the 
description  of  the  premises  referred  to  in  the  indictment. 

"  (b)  That  the  words  *by  smoking  or  otherwise'  being  in 
disjunctive,  are  fatal. 

**  (c)  That  no  purpose  or  intent  on  the  part  of  the  de- 
fendant is  alleged  in  the  indictment." 

The  second  and  third  of  these  points  (b  and  c)  we  think 
are  unfounded.  The  words  **by  smoking  or  otherwise" 
are  wholly  unessential  and  may  be  rejected  as  surplusage. 
It  is  the  intent  to  use  opium  that  gives  character  to  the  act. 
The  mode  of  using  it  is  entirely  indifferent  and  need  not  be 
changed. 

The  purpose  of  the  defendant  is  charged  by  the  words 
**  for  the  purpose  of  indulging  in  the  use  of  opium,"  where 
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they  occur  for  the  second  time  in  the  indictment.  Where 
they  first  occur  they  describe  the  purpose  for  which  the 
place  was  kept.  But  we  think  the  district  court  erred  in 
nofc  sustaining  the  demurrer  on  the  first  ground  (a). 

The  only  object  of  the  law  upon  which  the  prosecution 
rests  (Stat.  1879,  121)  is  the  suppression  of  the  places 
commonly  known  as  opium  dens  (State  v.  Ah  Sam,  decided 
at  January  term).  To  this  end  it  imposes  a  penalty  (Sec. 
6)  upon  the  patrons  and  supporters  as  well  as  upon  the 
keepers  of  such  places.  To  smoke  or  otherwise  use  opium 
iu  places  other  than  those  described  in  the  statute,  or  to 
go  to  other  places  with  intent  to  use  it  is  no  crime,  and 
tberefore  it  is  essential  that  an  indictment  under  section  6 
of  the  act  should  charge  the  defendant  with  going  to  the 
sort  of  place  defined  by  the  statute;  that  is  to  say,  to  a 
Louse,  room,  or  apartment  kept  '*to  be  used  as  a  place  of 
resort "  by  some  person  or  persons  for  the  purpose  of  using 
opium. 

This  indictment  omits  the  words  *'as  a  place  of  resort,^^ 
and  the  omission  is  sought  to  be  justified  upon  the  ground 
that  those  words  would  have  added  nothing  to  the  meaning 
of  the  language  used. 

We  think,  however,  that  this  argument  is  based  upon  an 
erroneous  construction  of  the  statute.  A  house  or  apart- 
ment kept  as  a  place  of  resort  is  a  place  for  the  entertain- 
ment of  persons  other  than  the  inhabitants  or  occupants  of 
the  premises,  and  it  was  only  such  places  that  the  legisla- 
tare  had  in  view.  But  the  place  described  in  this  indictment 
may,  for  aught  that  is  alleged,  have  been  kept  for  the  exclu- 
sive  use  of  the  persons  residing  therein.  This,  in  our 
opinion,  was  a  fatal  defect. 

The  judgment  is  reversed,  and  the  cause  remanded.  The 
district  court  will,  if  it  see  proper,  submit  the  charge  to 
another  grand  jury. 
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[No.  1023.] 

THE  STATE  OF  NEVADA,  Eespondent,  v.  WILLIAM 

PEAECE,  Appellant. 

Good  Character  of  Defendant — How  Proven. — ^When  a  witness  is  called 
to  prove  the  good  character  of  the  defendant,  his  testimony  must  he  con- 
fined to  the  reputation  which  defendant  sustains  in  the  community  as  to 
the  particular  trait  of  character  at  issue. 

Character  of  Deceased  in  Cases  of  Homicide — ^When  in  Issue.— The 
character  of  the  deceased  can  only  be  brought  in  issue  where  the  cir- 
cumstances are  such  as  to  raise  a  doubt  whether  the  homicide  was  com- 
mitted in  malice  or  was  prompted  by  the  instinct  of  self-preservation: 
Heldf  upon  a  review  of  the  facts,  that  no  evidence  as  to  the  character  of 
the  deceased  would  have  justified  defendant's  action,  or  had  any  tendency 
to  reduce  the  ofiense. 

Argument  of  Counsel — Order  of. — At  the  close  of  the  testimony  defend- 
ant offered  to  submit  the  case  without  argument;  the  prosecution  objected, 
and  the  attorney-general  opened  the  case.  The  defendant's  attorney 
then  moved  to  submit  the  case.  The  court  /denied  the  motion.  Defend- 
ant's attorney  then  moved  the  court  to  require  the  other  attorney  for  the 
state  to  argue  the  case  before  he  made  his  argument.  The  court  denied 
the  motion.  Thereupon  defendant's  attorney  argued  the  case,  and  T. 
H.  Wells,  attorney  for  the  state,  closed  the  argument:  Held,  that  no 
error  occurred  prejudicial  to  defendant. 

Appeal  from  the  District  Court  of  the  Second  Judicial 
District,  Ormsby  County. 

The  facts  appear  in  the  opinion. 

N.  Soderberg,  for  Appellant: 

I.  The  district  court  erred  in  excluding  the  evidence 
oflfered  on  behalf  of  defendant  touching  his  general  disposi- 
tion and  character  for  peace  and  quietness.  Such  evidence 
is  relevant  and  important  in  all  criminal  cases.  It  was  ad- 
missible m  favorem  vitce,  as  reflecting  upon  the  probability 
or  improbability  of  the  evidence  adduced  against  him,  and 
also  upon  the  truth  or  falsity  of  his  defense.  (1  Taylor  on 
Ev.,  sec.  325;  Beg,  v.  liowton,  1  Whart.  Cr.  L.,  sec.  636.) 

Defendant  was  not  limited  to  proving  what  people  may 
have  said  of  him ;  but  was  entitled  to  show  his  character  from 
parties  with  whom  he  was  acquainted.  {Gandolfo  v.  SUde^ 
11  Ohio  St.  114;  State  v.  Lee,  22  Minn.  407;  1  Phill.  on  Ev. 
177.) 
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The  testimony  is  to  go  to  the  jury  and  be  considered  by 
them  in  connection  with  all  the  other  facts  and  circum- 
stances; and  if  they  believe  the  accused  to  be  guilty,  they 
must  so  find,  notwithstanding  his  good  character.  {Har- 
rington V.  State,  19  Ohio  St.  264,  269;  People  v.  Ashe,  U 
Cal.  238;  Leey.  State,  2  Tex.  Ct.  App.  (1877)  338;  Slovei^v. 
People,  56  N.  T.  315;  Kistlerv.  State,  54  Ind.  400;  Carson  v. 
Slate,  50  Ala.  134;  Roscoe's  Cr.  Law,  4th  Am.  ed.  96,  97; 
Caucemi  v.  People,  16  N.  Y.  501;  State  v.  Henry,  5  Jones 
(X.  C),  66.) 

II.  The  court  erred  in  excluding  defendant's  proffered 
eTidence  as  to  the  character  of  deceased  for  violence.  The 
evidence  of  Halsey's  character  was  material  and  proper  to 
explain  the  situation  of  the  parties,  and  their  acts  and  deeds 
at  the  time  of  the  diflSculty.  It  was  part  of  the  res  gestae. 
{Monroe  Y,  State,  5  Ga.  85;  Qneensbiiry  v.  State,  3  Stew.  & 
Port.  308;  Keener  v.  State,  18  Ga.  194;  Franklin  v.  Stale,  29 
Ala.  14;  Dukes  v.  State,  11  Ind.  557;  State  v.  Hicks,  27  Mo. 
588;  Payne  v.  Commomveallh,  1  Mete.  (Ky.)  370;  State  v. 
Matthews,  78  N.  C.  523.) 

in.  The  court  erred  in  its  rulings  relative  to  the  manner 
of  the  argument  to  the  jury.  (Stat.  1861,  472,  sec.  355; 
State  V.  Smith,  10  Nev.  106.) 

M.  A,  Marphy,  Attorney-General,  for  Respondent: 

I.  Evidence  of  good  character  must  be  restricted  to  the 
craits  of  character  in  issue,  and  should  be  confined  to  a  rea- 
sonable period  of  time  before  the  commission  of  the  offense 
for  which  the  party  is  on  trial.  (3  Greenl.  Ev.,  sees.  25,  26.) 
A.  witness  who  is  called  to  testify  as  to  a  defendant's  char- 
acter can  not  give  the  results  of  his  own  experience  or 
observation.  Nor  can  he  express  his  own  opinion,  but 
must  confine  himself  to  general  reputation.  (1  Whart.  Ev., 
sees.  49,  563;  1  Whart.  Cr.  Law,  636;  Fisher's  D:g.  Cr. 
Law,  673;  Begina  v.  Rowtmi,  2  L.  &  C.  Cr.  Cases,  520.) 

II.  There  was  no  error  committed  by  the  court  in  refus- 
ing to  hear  evidence  as  to  the  character  of  the  deceased,  be- 
cause it  was  no  part  of  the  res  gesfce,  (Commonwealth  y.  Hit- 
Hard,  2  Gray,  294;  CommomaeaUh  v.  Mead,  12  Id.  167;  Wise 
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V.  State,  2  Kans.  419;  State  v.  Tilly,  3  Ired.  L.  424;  1  vol. 
Wharfc.  Cr.  Law,  sec.  641;  3  Greenl.  on  Ev.,  sec.  27;  Heard 
Lead.  Cr.  Cas.,  2  vol.,  355.) 

By  the  Court,  Hawley,  J. : 

The  defendant,  Pearce,  was  convicted  of  murder  in  tbe 
second  degree,  for  the  killing  of  Samuel  Halsey,  at  Sweet- 
water, in  Esmeralda  county,  on  the  twenty-fourth  of  Novem- 
ber, 1878,  and  sentenced  to  the  state  prison  for  a  term  of 
twenty  years. 

We  are  of  opinion  that  the  errors  assigned,  upon  wbicli 
appellant  seeks  a  reversal,  are  untenable. 

1.  The  court  did  not  err  in  excluding  the  questions  asked 
of  the  witnesses,  Curran  and  Wilson,  as  to  their  individual 
knowledge  of  the  good  character  and  disposition  of  the  de- 
fendant for  peace  and  quietness.  ^«re  -was  no  otter  made 
to  prove  defendant's  general  character  in  this  respect. 

The  rule  of  law,  applicable  to  this  case,  requires  that 
when  a  witness  is  called  upon  to  prove  the  good  character 
d  the  defendant,  his  testimony  should  be  confined  to  the 
reputation  which  defendant  sustains  in  the  community  as  to 
the  particular  trait  of  character  at  issue.  Evidence  of  de- 
fendant's character  means  evidence  of  his  general  reputation. 
This  inquiry  is  usually  made  for  the  purpose  of  ascertain- 
ing the  tendency  and  disposition  of  the  defendant's  mind 
with  reference  to  the  probabilities  of  his  committing,  or 
abstaining  from  committing,  the  crime  charged  against  him. 
The  proper  way  of  getting  at  this  disposition  of  his  mind  is 
by  introducing  evidence  of  his  general  character  founded 
on  his  general  reputation  in  the  neighborhood  where  he 
lives.  Witnesses  who  are  acquainted  with  this  reputation 
are  permitted  to  give  negative  testimony  to  the  efiect  that 
they  have  never  heard  defendant's  character  called  in  qaee* 
tion ;  because,  as  has  been  frequently  said,  the  mere  fact 
that  no  unfavorable  comments  were  ever  made  against  him 
in  the  community  where  he  resides  and  is  well  known,  would 
authorize  a  witness  to  say  that  his  general  character  was 
good.  Some  judges  have  expressed  the  opinion  that  **  the 
best  character  is  that  which  is  the  least  talked  of.''    But 
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witnesses  are  not,  as  a  general  rule,  authorized  to  give  the 
results  of  their  own  personal  experience  and  observation, 
formed  from  sources  not  common  to  the  acquaintances  of 
the  defendant,  and  having  no  reference  to  his  general  char- 
acter in  the  community. 

Taylor,  in  his  work  on  evidence,  says :  "The  inquiry  must 
be  confined  to  the  general  character  of  the  prisoned,  and 
must  not  condescend  to  particular  facts;  for,  although  the 
common  reputation  in  which  a  person  is  held  in  society  may 
be  undeserved,  and  the  evidence  in  support  of  it  must,  from 
its  very  nature,  be  indefinite,  some  inference,  varying  in  de- 
gree according  to  circumstances,  may  still  fairly  be  drawn 
from  it;  since  it  is  not  probable  that  a  man  who  has  uni- 
formly sustained,  a  character  for  honesty  or  humanity  will 
forfeit  that  character  by  the  commission  of  a  dishonest  or 
cniel  act.  But  the  mere  proof  of  isolated  facts  can  afford 
130  such  presumption.  'None  are  all  evil,*  and  the  most 
consummate  villain  may  be  able  to  prove  that  on  some  oc- 
casions he  has  acted  with  humanity,  fairness,  or  honor." 
(1  Taylor  on  Ev.,  sec.  326.) 

2.  The  form  of  the  question  asked  by  defendant's  coun- 
sel relative  to  the  character  of  the  deceased,  whether  **he 
was  a  man  of  peaceable  and  quiet  disposition  of  mind,  or 
whether  he  was  a  quarrelsome,  violent,  or  dangerous  man," 
was,  perhaps,  subject  to  the  same  objection.  It  would  have 
permitted  the  witness  to  answer  as  to  isolated  facts,  instead 
of  being  confined  to  his  character  as  known  to  the  defend- 
ant, or  to  the  community  at  large.  We  are,  however,  satis- 
fied, that  no  testimony  had  been  given  in  the  case  which 
authorized  the  introduction  of  any  evidence  in  relation  to 
the  character  of  the  deceased.  The  character  of  the  de- 
ceased can  only  be  brought  in  issue  where  the  circumstances 
are  such  as  to  raise  a  doubt  whether  the  homicide  was  com- 
mitted in  malice  or  was  prompted  by  the  instinct  of  self- 
preservation.  It  may,  in  such  cases,  always  be  inquired 
into,  by  the  defendant,  for  the  purpose  of  enabling  the  jury 
to  determine  the  real  motive  which  actuated  the  defendant, 
or  the  reasonableness  of  his  fears  that  his  own  life  was  in 
danger.     Every  case  must,  in  this  respect,  be  gauged  with 
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reference  to  its  own  surroundings;  for,  as  is  stated  by 
Bishop:  "There  can  be  no  general  rule  on  the  subject  other 
than  the  one  which  rejects  the  evidence  of  character  and  of 
general  bad  conduct,  except  where  the  foundation  for  it  is 
specially  laid  in  the  facts,  real  or  assumed,  of  the  particu- 
lar case.  *  *  *  A  single  incident  of  apparently  trivial 
import  might  render  this  evidence  properly  admissible  in 
the  particular  instance,  while,  in  other  circumstances,  mauy 
such  incidents  might,  together,  fail  to  work  out  the  like  re- 
sult. In  this  nature  of  things,  the  evidence  must  fit  the  in- 
dividual case,  as  the  garments  fit  the  individual  back."  (2 
Bish.  Cr.  Pr.,  sec.  629.) 

All  the  circumstances,  testified  to  by  the  respective  wit- 
nesses, clearly  show  that  defendant  had  no  ground  whatever 
upon  which  to  base  any  reasonable  belief  that  he  was  in 
any  danger  of  his  life,  or  of  receiving  any  bodily  harm,  and 
that  he  did  not  act  under  any  such  belief. 

The  homicide  occurred  at  a  public  house,  and  was  wit- 
nessed by  half  a  dozen  or  more  persons.  The  deceased  hnil 
been  drinking  freely  and  was  somewhat  out  of  humor.  Ho 
and  others  were  in  the  bar-room,  and  had  been  playing  games 
of  dice  for  money .  The  defendant  was  winning,  and  the  de- 
ceased was  losing  at  the  game.  Deceased  accused  defend- 
ant of  charging  him  with  stealing  twenty-five  cents,  which 
defendant  denied.  Opprobrious  epithets  were  used  by  de- 
ceased. He  refused  to  drink  with  defendant,  and  during 
the  controversy  about  the  money  slapped  him  in  the  face. 

Defendant  threw  a  tumbler,  which  hit  deceased  in  the  face. 

• 

Deceased  then,  in  the  language  of  one  of  the  witnesses, 
**  walked  rather  slowly  and  retreated  toward  the  front  door,'* 
and  went  out  of  the  house,  remarking  to  defendant,  '*I 
won't  fight  you  in  your  own  house;  but  come  outside  and  I'll 
fight  you ."  The  defendant — then  behind  the  counter  at  the 
bar — took  his  pistol  in  his  hand  and  started  towards  the 
front  door.  Lusignau,  one  of  the  persons  present  in  tbe 
loom,  caught  hold  of  him,  when  he  was  two  or  three  feefc 
from  the  door,  and  tried  to  prevent  him  from  shooting .  Two 
shots  were  fired  by  him  at  the  deceased .  The  witnesses 
vary  in  their  testimony,  as  to  the  interval  between  the  shots, 
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from  two  seconds  to  five  minutes.  When  the  first  shot  was 
fired  the  deceased  was  outside  of  the  house,  and  distant  fif- 
teen or  twenty  feet  from  the  front  door,  and  walking  towards 
it.  Defendant  was  still  held  by  Lusignau  inside  of  the 
house,  three  feet  from  the  front  door.  This  shot  went 
through  the  door  and  struck  a  triangle  near  the  house.  De- 
fendant then  released  himself  from  Lusigoau,  still  remain- 
ing at  the  same  place,  and,  asstated  by  one  of  the  witnesses, 
"he  rested  the  pistol  on  his  left  arm,  and  fired  with  the 
right  hand,"  and  aimed,  as  testified  to  by  all  the  witnesses, 
except  the  defendant,  deliberately  at  the  deceased,  remark- 
ing, ''Vn  shoot  him,"  and  *'  Oh,  no,  I  won't  shoot!" 

At  the  time  of  the  second  shot  the  deceased  was  coming 
towards  the  front  door,  and  was  *'so  near  the  door-jamb  that 
when  the  shot  was  fired  he  eased  himself  in  the  door  and 
fell."  The  deceased  had  not  exhibited  any  weapon  before 
or  at  the  time  of  the  difficult}'',  and  none  was  found  upon  his 
person . 

It  is  true  that  the  defendant,  testifying  in  his  own  behalf, 
stated  that  he  knew  deceased  had  carried  a  sheath-knife, 
and  that  at  the  time  of  the  shooting  he  was  afraid  that 
deceased  would  cut  him  with  a  knife. 

If  he  had  stopped  with  this  declaration,  it  might  be  ad- 
mitted that  there  would  have  been  some  evidence  in  the 
case  tending  to  show  that  the  question  of  deceased's  char- 
acter for  violence  was  material,  in  order  to  explain  the  ac- 
tion of  defendant;  but  he  did  not  pretend  that  he  fired  the 
shots  because  he  believed  that  he  was  in  danger.  On  the 
contrary,  he  expressly  declares  that  the  shots  were  fired  acci- 
dentally. **I  can  say  positively  that  both  shots  were  not 
done  intentionally  by  me.     Nary  shot,  sir!" 

It  is  apparent,  from  this  statement  of  the  facts,  that  no 
evidence  as  to  the  character  of  the  deceased,  whether  good 
or  bad,  would  have  justified  (or  explained)  defendant's  ac- 
tion, or  had  {Aiiy  tendency  to  reduce  the  offense. 

3.  The  record  shows  that  at  the  close  of  the  testimony 

defendant's  counsel  proposed  to  submit  the  case   to   the 

jury  without  argument.     The  prosecution  objected,  and  the 

attorney-general  opened  the  case  for  the  state.     At  the  close 
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of  this  argument,  **N.  Soderberg,  Esq.,  the  only  attorney 
for  the  defendant,  *  *  *  moved  the  court  to  submit 
said  cause  upon  the  testimony,  the  argument  for  the  prose- 
cution already  made,  and  instructions  to  the  jury.  The 
court  denied  the  motion,  and  defendant's  counsel  excepted. 
Thereupon  defendant's  counsel  moved  the  court  to  require 
Thomas  H.  Wells,  the  other*  attorney  for  the  prosecution, 
to  proceed  to  argue  the  cause  to  the  jury  *  *  ^  before 
any  ai^ument  made  by  counsel  for  defendant,  with  the 
understanding  that  either  one  of  the  attorneys  for  the  state 
might  make  the  closing  argument  to  the  jury.  The  court 
denied  the  motion,  *  *  *  to  which  ruling  defendant 
duly  excepted.  Thereupon  said  counsel  for  defendant 
argued  the  case  on  the  part  of  the  defendant,  and  was  fol- 
lowed by  Thomas  H.  Wells,  Esq.,  who  made  the  closing 
argument  to  the  jury." 

There  was  no  error  prejudicial  to  defendant  in  these  rul- 
ings of  the  court.  (State  v.  Pierce,  8  Nev.  296;  State  v. 
Stewart,  9  Id.  121;  State  v.  Smith,  10  Id.  106.) 

The  judgment  of  the  district  court  is  affirmed. 

Beatty,  C.  J.,  concurring: 

In  ruling  upon  the  oflfer  of  defendant's  counsel  to  submit 
the  cause  to  the  jury  upon  the  evidence,  the  opening  argu- 
ment of  the  attorney-general,  and  the  instructions  to  be 
given  to  the  jury,  and  in  holding  that  unless  counsel  for 
defendant  addressed  the  jury  before  a  further  argument  on 
the  part  of  the  state,  he  could  not  address  them  at  all,  the 
district  court  violated  the  rule  laid  down  in  State  v.  Smith, 
10  Nev.  113,  and  if  the  error  in  these  rulings  had  been  taken 
advantage  of  in  a  proper  manner,  it  would,  inmy  opinion, 
have  necessitated  a  reversal  of  the  case.  Counsel  for  de- 
fendant, if  he  thought  the  case  was  unfairly  or  insufficiently 
opened  by  the  attorney-general,  should  have  insisted  on  his 
offer  to  submit  it  without  argument  on  his  part,  and  should 
have  positively  declined  to  make  an  argument  until  after 
the  argument  of  the  other  attorney  for  the  state.  Then,  if 
he  had  demanded  the  privilege  of  a  reply,  and  had  been  re- 
fused, the  action  of  the  court  would  have  entitled  him  to  a 
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reversal  of  the  judgment.  But,  instead  of  pursuipg  this 
course,  he  replied  to  the  attorney-general,  and  this  entitled 
tbe  state  to  a  closing  argament. 

For  this  reason,  and  for  the  reasons  stated  by  Justice 
Hawley  in  discussing  the  other  assignments  of  error,  I  con- 
cur in  the  order  of  affirmance. 

Leonabd,  J.,  concurring:    I  concur. 


[No.  955.] 

WILLIAM  THOMPSON,  Appellant,  v.  G.  C.  POWNING, 

Eespondent. 

LffiEL— Proprietors  of  Newspapers — Proceedings  in  Court — Priyilbqed 
Communications. — The  public  have  a  right  to  know  what  takes  place  in 
a  court  of  justice,  and  unless  the  proceedings  are  of  an  immoral,  blas- 
phemous, or  indecent  character,  or  accompanied  with  defamatory  ob- 
servations or  comments,  the  publication  is  privileged:  Held,  that  the 
court  did  not  err  in  refusing  to  allow  plaintiff  to  introduce  a  copy  of  liis 
complaint  as  published  in  defendant's  newspaper. 

Idem— Subsequent  Publications. — The  defendant  published  in  his  news- 
paper this  article:  **  The  Keno  correspondent  of  the  Truckee  Republican 
has  the  following  concerning  our  libel  suit:  *  The  opinion  is  prevalent 
that  it  is  a  clear  clase  of  bulldosing  and  an  underhanded  scheme  con- 
cocted by  Powning's  enemies  to  ruin  him  financially:'  "  Heldf  that  it  was 
properly  excluded  as  evidence;  that  it  did  not  come  within  the  rule 
which  permits  subsequent  publications  to  be  introduced  in  evidence  for 
the  purpose  of  showing  malice.     (Beatty,  C.  J.,  dissenting.) 

Idem— Pleadings — Items  op  News — When  no  Justification. — Proprietors 
of  newspapers  are  not  entitled,  under  the  law,  to  claim  any  justification 
in  publishing  items  of  news  or  detailing  occurring  events  that  are  libel- 
ous in  their  character. 

Idem— Ignorance  op  Proprietors  no  Excuse. — Newspaper  proprietors  are 
not  to  be  released  from  any  liability  on  account  of  any  ignorance,  inad- 
vertence, or  thoughtlessness  on  their  part,  nor  for  matter  published  with« 
out  their  knowledge  or  authority. 

Idem— Rights  and  Privileoes  of  Newspaper  Proprietors— Same  as  In- 
dividuals.— Proprietors  of  newspapers  are  liable  for  what  they  publish 
in  the  same  manner  as  other  individuals,  and  are  subject  to  the  same 
rules,  rights,  and  privileges. 

Idem— Pleadings — Evidence — Intent  and  Motive  of  Defendant — Ex- 
emplary Damages. — Defendant,  in  his  answer,  admitted  the  publica- 
tion of  the  alleged  libelous  article;  but  averred  that  he  was  not  guilty  of 
any  malice,  or  wrongful,  misconduct:  Held,  that  under  the  pleadings  he 
had  the  right  to  show  the  circumstances  under  which  the  publication 
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was  made,  and  to  introduce  any  evidence  which  tended  to  throw  any 
light'upon  his  ftitent  and  motive,  not  in  mitigation  of  the  actual  damages 
sustained  by  plaintiff,  but  as  tending  to  repel  malice  and  to  mitigate  ex- 
emplary damages. 
Action  for  Libel — What  must  be  Shown.  —In  order  to  maintain  this  spe- 
cies of  action,  it  is  necessary  that  there  should  be  malice  in  the  dcfeudant 
and  an  injury  to  the  plaintiff,  and  that  the  words  of  the  article  should  be 
untrue. 
Idem — Presumption  of  Malice. — The  law  always  presumes  that  in  the  pub- 
lication of  an  article  which  is  libelous  upon  its  face,  it  was  published  with 
malicious  intent. 
Idem — Actual  Damaoes — Pecuniary  Loss. — Held,  that  under  the  findings 
of  the  jury,  the  plaintiff  was  entitled  to  actual  damages,  that  is,  compensa- 
tion for  the  injury  ho  had  received  by  reason  of  the  libelous  publication,  to 
which  might  bo  added  any  pecuniary  loss,  if  any,  sustained  by  him,  in- 
dependent of  the  motive  or  intent  with  which  the  publication  was  made. 
Idem — Expenses  and  Costs. — Ileldf  that  the  plaintiff,  in  actions  of  this  kind, 
is  not  always  entitled  to  recover  the  expenses  and  costs  that  may  have 
been  incurred  by  the  prosecution  of  his  suit  from  the  simple  fact  that  he 
is  entitled  to  a  verdict  in  his  favor. 
Idem — Nominal  Damages. — Where  there  is  no  ill-will  or  malice  on  the  part 
of  the  defendant,  no  special  damages,  actual  injury,  or  pecuniary  loss, 
alleged  or  proven,  the  jury  may  find  a  verdict  for  only  nominal  damages. 
Instructions  Calculated  to  Mislead  should  be  Kefused. — An  instruc- 
tion which  is  calculated  to  mislead  the  jury  should  be  refused. 
Idem — Need  not  be  Hepeated.  — The  action  of  the  court  in  refusing  certain 
instructions  sustained,  upon  the  ground  that  the  principles  embodied 
therein  were  given,  in  substance,  in  other  instructions. 
Whether  Article  is  Libelous,  when  a  Question  of  Fact. — When  the 
language  of  the  article  complained  of  is  susceptible  of  different  construc- 
tions, it  should  be  submitted  to  the  jury  as  a  question  of  fact,  whether 
it  was  libelous  or  not. 
Instruction  that  Publication  was  not  Privileged,  Erroneously  Re- 
fused.— The  court  refused  to  instruct  the  jury  that  **in  this  case  the 
defendant  does  not  plead  nor  rely  on  the  truth  of  the  matter  complained 
of,  and  I  charge  you,  as  a  matter  of  law,  that  the  publication  complained 
of  is  not  privileged,  therefore  there  is  no  legal  excuse  or  defense  set  up  by 
the  defendant:"  Held,  error. 
Instructions   Foreign  to  the  Issues  should  be  Kefused. — Where  the 
question,  whether  the  alleged  libelous  article  was  or  was  not  pri\'ilegcd, 
was  foreign  to  the  issues  raised  by  the  pleadings  and  proofs:  Ilelilt  that 
the  instructions  given  upon  this  point,   although  containing  abstract 
principles  of  law  that  might  be  correct  in  certain  cases,  were  not  appU- 
cable  to  the  facts  of  this  case,  were  calculated  to  mislead  the  jury,  and 
ought  to  have  been  refused. 

Appeal  from  the  District  Court  of  the  Second  Judicial 
District,  Washoe  County. 
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The  facts  are  stated  in  the  opiuion. 

C.  S.  Varian,  for  Appellant: 

I.  For  the  publication  of  a  defamatory  libel  the  law  gives 
an  action  and  permits  but  two  defenses:  the  truth  of  the 
libel,  and  that  it  was  privileged.  For  the  purpose  of  main- 
taioiug  the  action  in  the  absence  of  legal  excuse,  the  law 
infers  malice,  and  only  allows  proof  or  pleading  relative  to 
actual  malice,  or  bad  intent,  in  mitigation  of  primitive  as 
distinguished  from  compensatory  damages.  (Bush  v.  Pros- 
se?',  11  N.  Y.  356;  WiLson  v.  Noonan,  35  Wis.  321  ) 

II.  Whatever  is  relied  upon  as  a  defense  must  be  pleaded. 
(Civ.  Pr.  Act,  sec.  63;  BuhIi  v.  Profiser,  11  N.  Y.  349;  Ben- 
neity,  Matthews,  64  Barb.  410;  IVilson  v.  Fitch,  41  Cal.  363.) 

III.  It  is  no  circumstance  in  mitigation  that  the  libel 
was  committed  by  a  correspondent.  (Talbutt  v.  Clarh,  2 
M.  &  Rob.  312;  Savford  v.  Bennett,  24  N.  Y.  20;  Town- 
sbend  Slander  and  Libel,  sec.  211,  n.  3;  State  v.  Butman, 
15  La.  Ann.  166.)  Nor  is  it  any  answer,  even  in  mitigation, 
to  say  the  libel  was  published  as  a  matter  of  news.  (Town- 
sbend  On  Libel,  439,  sec.  252;  Sheckell  v.  Jackson,  10  Cush. 
25;  Davison  v.  Duncan,  7  Ell.  &  B.  231.) 

IV.  When  a  publication  of  a  defamatory  libel  appears, 
and  no  legal  excuse  is  claimed  or  shown,  evidence  in  miti- 
gation is  confined  to  rebuttal  of  express  malice,  and  conse- 
quently in  such  case  the  inquiry  is  necessarily  directed  only 
to  the  motive  or  intent  of  the  defendant. 

V.  Repetition  of  the  defamatory  matter  is  admissible  for 
the  purpose  of  showing  malice.  (Towns,  sees.  392-394; 
Fry  V.  Bennett,  28  N.  Y.  328;  Whart.  Ev.,  vol.  1,  sec.  25; 
Van  Derveer  v.  Sutphin,  5  Ohio  St.  293.) 

VI.  The  publication  of  plaintiffs  complaint  was  not 
privileged.  (Stiles  v.  Nokes,  7  East,  493;  Hoare  v.  Silverlock, 
90.  B.  20;  Rex  v.  Carlile,  3  B.  &  Aid.  167;  Ryalls  v.  Leader, 
ILaw  Eep.  (Ex.)  298;  1  Stark,  on  Slander,  263;  Stanley  v. 
Wthh,  4  Sand.  21;  Clement  v.  Leivis,  3  Brod.  &  Bing.  297.) 

VII.  The  testifaony  of  the  defendant  as  to  the  circum- 
stances under  which  the  libelous  article  was  published,  was 
improper,  and  ought  to  have  been  rejected,  because  not 
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pleaded.  (Civ.  Pr.  Act.  sec.  63;  JVllson  v.  Fitch,  41  Cal. 
380.)  It  was  also  error  to  allow  defendant  to  testify  that 
be  did  not  intend  to  injure  plaintiff.  (Wilson  v.  Noorian,  35 
Wis.  323;  10  B.  &  0.  472;  3  Id.  584;  10  Eug.  C.  L.  R.  79.) 
The  evidence  was  insufficient  to  justify  tbe  special  finding 
against  malice. 

VIII.  It  was  tbe  duty  of  tbe  court  to  declare  tbe  article 
libelous.  (Lewis  v.  Chapman,  16  N.  T.  371;  Pitiock  v. 
O'Neilly  63  Pa.  ,St.  253;  S.  C,  3  Am.  Ptep.  546;  Snyder  y. 
Andrews,  6  Barb.  43;  Sanderson  v.  Caldwell,  45  N.  T.  401.) 
Tbe  facts  being  uncontroverted,  it  is  a  matter  of  law  wbetber 
a  publication  is  privileged.  Towns,  sec.  288,  p.  484;  Dai'- 
by  V.  Onsely,  1  Hurl.  &  N.  1;  JVenman  v.  Ash,  13  C.  B. 
836;  Wilson  v.  Noonan,  23  Wis.  106.) 

B.  il.  Clarice,  also  for  Appellant. 

Lewis  &  Deal,  for  Kespondent: 

I.  Tbe  verdict  is  sustained  by  tbe  evidence.  Malice  is 
an  essential  element  to  sustain  tbe  action  of  libel.  {Bush 
V.  Prosser,  11  N.  Y,  357;  Lewis  v.  Chapman,  16  Id.  372; 
Maitlandy.  Goldney,  2  East,  426;  Commonvyealth\,  Clapp,  4 
Mass.  163;  15  Pick.  339;  Towns,  on  Slander,  136.) 

II.  Tbe  mitigating  circumstances  offered  by  plaintiff 
were  properly  admitted  as  tending  to  repel  malice,  and  in 
mitigation  of  damages.  (Sedg.  on  Dam.  686;  Reedy.  Bias, 
8  Watts  &  Sarg.  189;  Gray  v.  Waterman,  40  Ills.  522; 
Reeder  v.  Pnrdy,  41  Id.  279;  Towns,  on  Libel,  414;  Wilson 
V.  Noonan,  35  Wis.  322;  State  v.  Haiirington,  12  Nev.  125; 
53  Ind.  420.) 

III.  Tbe  jury  found  tbere  was  no  malice,  and  as  no  ac- 
tual damage  was  sbown,  tbe  verdict  for  one  dollar  was  in 
strict  accordance  witb  tbe  decided  cases.  (Towns.  289, 
note  3;  Folkard's  Stark.  391,  647.) 

IV.  Tbere  was  no  sbowing  tbat  plaintiff  bad  expended 
any  costs  in  vindicating  bis  cbaracter,  nor  was  tbere  any 
claim  made  by  tbe  plaintiff  tbat  be  was  entitled  to  tbe  re- 
covery of  any  sucb  costs.  But  in  any  event  tbe  jury  bad 
no  rigbt  to  take  tbat  matter  into  consideration  in  making 
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up  the  verdict.  (Towns,  on  Slander,  289,  and  note  2,  535; 
Huh  V.  Foster,  13  Barb.  663;  Folkard's  Stark,  on  Slander, 
739.) 

V.  The  court  did  not  err  in  excluding  the  published  com- 
plaiDt.  It  was  a  matter  occurring  after  suit  brought. 
[Kmiholts  V.  Becker,  3  Denio,  346;  Praziery.  McClosJcy,  60 
N.  ¥.  337;  Towns,  on  Slander,  395,  and  note.)  The  publi- 
cation was  privileged,  and  therefore  not  admissible  for  any 
purpose.     (Towns.  229,  and  note,  399.) 

VI.  Independent  words  or  libels,  which  may  themselves 
be  the  foundation  of  an  action,  can  not  be  admitted  even 
for  the  purpose  of  establishing  malice.  (Howard  v.  Sexton, 
4N.  Y.  157;  Rooty.  Lowndes,  6  Hill  (N.  T.),  518;  De Fries  v. 
Davis,  7  C.  &  P.  112;  Frozier  v.  McCloskey,  60  N.  T.  337.) 

VII.  The  court  properly  submitted  the  question  of  fact, 
\rhether  the  article  complained  of  was  libelous  or  not,  to 
the  jury.  (Towns,  on  Slander,  281.)  The  instructions 
given  by  the  court  were  correct.  The  exception  to  the 
charge  of  the  court,  not  being  specific,  can  not  be  con- 
sidered by  this  court.  When  the  charge  contains  several 
propositions,  and  an  exception  is  taken  to  the  charge  gen- 
erally, if  either  proposition  be  sound,  the  exception  will  be 
unavailing.  (Kluender  v.  Lynch,  4  Keyes,  361;  3  Wait's 
Practice,  205.) 


Wm.  Cain,  also  for  Bespondent. 

By  the  Court,  Hawley,  J. : 

This  is  an  action  of  libel  brought  by  plaintiff  to  recover 
ten  thousand  dollars  damages  claimed  to  have  been  sus- 
tained by  him  on  account  of  the  alleged  malicious  publica- 
tion by  defendant,  in  the  Beno  State  Journal,  of  an  article  ' 
headed  "Carson  Correspondence."  The  portion  of  the 
article  complained  of  reads  as  follows: 

"  The  town  talk  is  the  tongue-lashing  of  Deacon  Parkin- 
son on  Washoe's  ex-senator  Thompson.  The  reverend 
gentleman  denounces  him  as  a  scoundrel  and  other  choice 
epithets,  and  even  insinuated  that  the  ex-senator  had  sold 
potatoes  and  the  sacks  contained  bullion  from  Dall's  mill, 
many  years  since;  that  the  ex-senator,  for  a  consideration. 
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voted  against  his  own  resolution  on  fares  and  freights  four 
years  since,  and  many  other  sweet  reflections  on  the  gen- 
tleman." 

Tbe  answer  admits  the  publication  of  the  article;  denies 
**  that  the  same  was  either  slanderous,  malicious,  or  defama- 
tory;" alleges  that  ''defendant  is  not  guilty  of  the  malice 
and  wrongful  misconduct  "  laid  to  his  charge;  denies  '*  that 
the  plaintiff  was  greatly,  or  at  all,  injured  in  his  good  name 
or  fame,  or  been  brought  into  public  scandal,  infamy,  or 
disgrace,  or  that  he  has  suffered  any  damages  whatever  by 
reason  thereof;"  alleges  that  the  matters  therein  set  forth 
"  were  reported  to  him  as  having  actually  taken  place,"  and 
were  j)ublished  **  as  a  matter  of  public  news  and  occurring 
events,  and  not  from  any  motive  of  malice  towaids  plaintiff." 

The  jury  found  a  special  verdict  that  the  defendant  was 
not  actuated  by  any  malice  towards  the  plaintiff  in  the  pub- 
lication of  the  alleged  libel,  and  a  general  verdict  in  favor  of 
plaintiff  for  one  dollar  damages. 

This  appeal  is  taken  by  plaintiff  from  the  judgment  and 
from  the  order  of  the  court  denying  his  motion  for  a  new 
trial. 

The  plaintiff,  to  make  out  his  case,  offered  in  evidence 
the  full  text  of  the  publication  as  it  appeared  in  defendant's 
newspaper;  also,  an  editorial,  which  appeared  after  the 
commencement  of  this  suit,  headed,  ''The  Journal  Libel 
Suit,"  which  reads  as  follows: 

**  We  liave  something  on  hand  for  which  we  did  not  bar- 
gain. It  is  a  libel  suit  in  which  the  plaintiff  claims  ten 
thousand  dollars  damages.  Had  a  thunderbolt  fallen  from 
heaven  and  struck  us,  we  could  not  have  been  more  surprised 
than  when  Sheriff  Lamb  served  us  with  a  copy  of  the  sum- 
mons and  complaint  in  an  action  against  us  for  libel  com- 
menced by  Hon.  William  Thompson.  We  publish  in  an- 
other column  the  full  text  of  the  complaint  for  the  information 
of  the  public.  We  herewith  reprint  the  *  false,  libelous, 
defamatory  matter'  complained  of." 

(Here  follows  the  portion  of  the  article  alluded  to :) 
"The  above  appeared  in  the  Journal  and  was  a  portion 
of  a  letter  headed,  *  Carson  Correspondence/  and  was  pub- 


April,  1880.]  Thompson  v,  Powning.  201 

opinion  of  the  Court — Hawley,  J. 

lisbed  simply  as  a  matter  of  gossip.  Of  its  truth  or  falsity 
we  know  nothing;  but  to  the  best  of  our  information  and 
belief  there  is  nothing  in  it.  It  crept  into  the  paper  under 
these  circumstances,  we  attaching  no  particular  importance 
to  it.  We  have  no  disposition  to  libel  any  man,  and  cer- 
tainly we  know  nothing  of  Mr.  Thompson's  character  that 
would  cause  us  to  willfully  and  maliciously  attempt  to  injure 
him  in  the  estimation  of  the  public.  If  Mr.  Thompson  had 
any  idea  that  the  paragraph  in  question  had  any  tendency 
to  da  him  any  injury  whatever,  a  simple  request  from  him 
would  have  secured  from  us  the  publication  of  any  explana- 
tion he  could  have  wished  to  make  in  regard  to  the  matter.  It 
is  safe  to  say  that  any  man  who  read  the  paragraph  never 
paid  any  more  attention  to  it." 

Plaintiff  then  offered  to  introduce  and  read  in  evidence  a 
copy  of  the  complaint  and  head  notes,  as  published  in  de- 
fendant's paper,  for  the  purpose  of  showing  a  repetition  of 
the  libelous  matter;  to  show  actual  malice  and  to  aggravate 
the  damages. 

The  head  notes  were:  ''Ten  Thousand  Dollars."  "The 
Journal's  First  Libel  Suit."  *'  Hon.  William  Thompson  the 
Plaintiff."  ''Full  Text  of  the  Complaint."  Then  follows 
a  copy  of  the  complaint.  The  court  refused  to  admit  this 
testimony. 

The  plaintiff  then  introduced  and  read  in  evidence  all  the 
article  taken  from  the  Truckee  Republican,  as  published  in 
defendant's  paper,  except  the  sentence  we  have  italicized, 
which  was  excluded  by  the  court. 

The  article  and  heading  thereto  reads  as  follows: 

"THAT  LIBEL   SUIT. 

"The  Beno  correspondent  of  the  Truckee  Bepublican 
has  the  following  concerning  our  libel  suit: 

"  *  The  opinion  is  prevalent  that  it  is  a  clear  case  of  bulldos-' 
ing,  and  an  underhanded  scheme  concocted  hy  Poivning*s  cue- 
mies  to  ruin  him  financially. 

" '  The  article  is  nothing  but  a  vague  rumor,  and  was 
written  by  the  Carson  correspondent  as  a  piece  of  gossip  at 
the  cjipital,  with  no  intention  to  slander  any  one.  The  hon- 
orable gentleman  estimates  his  grievance,  loss  of  character^ 
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and  other  injuries  sustained  from  the  publication  of  the 
article,  at  ten  thousand  dollars.  (Outsiders  think  it  worth 
about  fifteen  cents.)  The  complaint,  which  was  published, 
is  more  damaging  to  Thompson's  integrity  than  the  original 
article.  Of  course  he  thinks  he  is  the  most  abused  man  in 
the  county,  and  nothing  but  a  trial,  and  him  paying  the 
costs  of  suit,  will  satisfy  him.'  " 

The  defendant  was  allowed  to  testify,  in  his  own  behalf, 
that  his  relations  with  the  plaintiff  were  pleasant;  that  they 
belonged  to  the  same  political  party;  that  he  had  supported 
plaintiff  as  a  candidate  for  public  office;  that  he  had  no  ill* 
will  or  malice  against  the  plaintiff,  and  that  he  did  not  in« 
tend  to  injure  him  by  the  publication.  His  reason  for  pub- 
lishing the  article  from  the  Truckee  Bepublican  was  simply 
to  show  a  ratification  of  the  public  sentiment,  and  to  defend 
the  reputation  of  his  own  paper.  His  testimony  as  to  the 
surrounding  circumstances  attending  the  publication  of  the 
alleged  libelous  article,  was  substantially  to  the  same  effect 
as  the  editorial  concerning  the  suit.  It  was  published  in* 
advertently  as  a  matter  of  gossip,  without  his  knowing,  or 
inquiring,  whether  it  was  true  or  false.  It  was  considered 
as  a  sort  of  joke  that  nobody  would  pay  any  attention  to, 
etc. 

These  facts,  in  connection  with  the  action  of  the  court  in 
giving  and  refusing  certain  instructions,.,  substantially  pre- 
sent all  the  circumstances  attending  the  trial  of  this  case 
necessary  to  be  considered  in  deciding  the  various  legal 
points  that  have  been  elaborately  and  ably  discussed  by  the 
respective  counsel.  Before  entering  into  any  discussion  of 
the  specific  rulings  of  the  court,  it  is  proper  to  state  that 
there  is  some  diversity  of  opinion  to  be  found  in  the  decided 
cases,  upon  the  important  questions  involved  in  this  appeal. 
It  is  often  difficult,  if  not  impossible,  to  lay  down  a  general 
rule  that  would  be  applicable  to  all  cases  upon  this  subject. 

We  shall  therefore  endeavor,  in  deciding  the  various  and 
vexed  questions,  to  declare  the  rule  which,  in  our  opinion, 
is  applicable  to  the  facts  of  this  case,  is  based  upon  sub- 
stantial  reason,  and  best  calculated  to  promote  the  ends  of 
justice,  without  any  special  reference  to  the  conflicting  au- 
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thorities;  for  it  may  be,  as  was  said  by  the  supreme  court 
of  Michigan,  that ''  the  attempt  to  trace  the  liue  of  mere  au-, 
thority  through  the  maze  of  hostile  decisions,  would  be  calcu- 
lated only  to  confuse  and  lead  the  mind  astray  from  the  real 
priuciples  of  justice  involved  in  it,  and  could  serve  no  use- 
ful end."     (Hudson  v.  Dale,  19  Mich.  28.) 

1.  Did  the  court  err  in  refusing  to  allow  plaintiff  to  intro- 
duce in  evidence  the  publication  of  the  copy  of  plaintiff's 
complaint  ?     We  think  not. 

A  fair  and  impartial  account  of  the  proceedings  in  a  court 
of  justice  is,  as  a  general  rule,  a  justifiable  publication.  Pro- 
prietors of  newspapers  are  not  to  be  punished  for  publish- 
ing a  fair,  full,  and  true  report  of  judicial  proceedings,  ex- 
cept upon  actual  proof  or  malice  in  making  the  report.  The 
reason  for  this  rule  is,  that  the  public  have  a  right  to  know 
what  takes  place  in  a  court  of  justice,  and  unless  the  pro- 
ceedings are  of  an  immoral,  blasphemous,  or  indecent  char- 
aciier,  or  accompanied  with  defamatory  observations  or 
comments,  the  publication  is  privileged.  {RyaUs  v.  LeadeVy 
1  Ex.  L.  R.  298;  Wason  v.  Walter,  4  L.  R.  Q.  B.  82;  Dav- 
mil  V.  Duncan,  7  E.  &B.  231;  Forbes  v.  Johnson,  11  B.  Hon. 
48;  Saunders  v.  Baxter,  6  Heisk.  382;  Stanley  v.  Webb,  4 
Sandf.  26;  Ackermany.  Jones,  37 N.  T.  54;  Johnson  v.  Brown, 
13  West  Va.  112, 131;Oooley's  Const.  Lim.  448;  Townshend 
OD  Slander  and  Libel,  sees.  221,  229.) 

Preliminary  proceedings  which  are  purely  ex  parte  in 
their  nature  do  not  come  within  this  rule,  because  they  have 
a  tendency  to  prejudge  those  whom  the  law  still  presumes 
to  be  innocent,  and  to  poison  the  source  of  justice.  (Ga^ 
wUe  Company  v,  Timbei*lake,  10  Ohio  St.  548;  Kelley  v.  Lafitte, 
23  La.  An.  435;  Oooley  on  Torts,  210,  and  authorities  there 
cited. 

Without  further  specification  it  is  enough  to  say  that  the 
fact^  of  this  case  do  not  bring  it  w^ithin  any  of  the  recog- 
nized exceptions  to  the  general  rule. 

The  head  notes  contain  no  words  that  could,  by  any  sort 
of  construction,  be  deemed  malicious,  or  defamatory.  It 
is  apparent  that  the  plaintiff  was  not  injured  *by  their  rejec- 
tion. 
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2.  Did  the  court  err  in  excluding  any  part  of  the  article 
copied  from  the  Truckee  Republican? 

The  words  excluded  do  not,  in  our  opinion,  come  witbiu 
the  rule  which  permits  subsequent  publications  to  be  intro- 
duced in  evidence  for  the  purpose  of  showing  malice,  as 
announced  in  Townshend  on  Libel,  sec.  394,  cited  bv  ap- 
pellant's counsel.  The  language  did  not  tend  to  explain 
any  ambiguity  in  the  matter  declared  upon.  It  was  not  of 
like  import;  nor  did  it  tend  to  indicate  the  motive,  temper, 
or  disposition  of  the  defendant  in  publishing  the  article 
complained  of.  It  contained  a  charge  of  an  entirely  diflfer- 
ent  nature.  It  was  not  admissible  for  the  purpose  of  prov- 
ing malice,  or  for  any  other  purpose.  (Howard  v.  Sexlorit 
4t  N.  Y.  159;  Townshend  on  Libel,  sec.  392;) 

3.  Did  the  court  err  in  admitting  defendant's  testimony, 
under  the  pleadings  ? 

Is  the  verdict  of  the  jury  sustained  by  the  evidence? 

These  questions  present  the  most  important  points  argued 
by  counsel,  and  are  so  intimately  blended  as  to  be  properly 
considered  together.  Our  statute  provides  that,  in  an  ac- 
tion for  libel  or  slander,  *'the  defendant  may,  in  his  an- 
swer, allege  both  the  truth  of  the  matter  charged  as  defam- 
atory, and  any  mitigating  circumstances  to  reduce  the 
amount  of  damages,  and,  whether  he  prove  the  justification 
or  not,  he  may  give  in  evidence  the  mitigating  circum- 
stances."    (Civ.  Pr.  Act,  sec.  63.) 

As  the  answer  of  the  defendant  did  not  put  in  issue  the 
question,  whether  the  article  was  true,  or  whether  it  was 
privileged,  appellant  claims  that  all  the  testimony  offered 
by  defendant,  tending  to  rebut  the  presumption  of  malice, 
and  to  mitigate  the  damages,  was  improperly  admitted. 

Under  the  rule  which  prevailed  in  many  of  the  states 
prior  to  the  adoption  of  statutes  similar  to  ours,  it  was  held 
that  no  evidence  in  mitigation  of  damages  could  be  given 
when  a  justification  was  pleaded.  Proof  tending  to  estab- 
lish the  truth  of  the  libel  was  admissible  under  a  plea  of 
justification;  but  if  the  proof  fell  short  of  a  complete  jus- 
tification, it  cohld  not  be  received  in  mitigation  of  damages. 
The  plea  of  justification,  if  not  proven,  was  considered  an 
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aggravation  of  damages.  It  was  deemed  conclusive  evi- 
deDce  of  malice,  and  the  defendant  was  precluded  from 
proving  that  the  publication  was  made  in  the  houest  belief 
that  it  was  true,  and  without  any  malice.  It  was  also  held 
in  some  of  the  states  following,  or  pretending  to  follow,  the 
rule  announced  in  Underioood  v.  Parks,  2  Strange,  1200, 
that  if  the  defendant  did  not  plead  the  truth  of  the  libel  as 
a  defense,  he  could  not,  under  the  general  issue,  prove  the 
words  to  be  true  in  mitigation  of  damages. 

To  avoid  the  injustice  and  obviate  the  hardships  arising 
nnder  these  rules,  as  applied  in  many  cases,  the  legislature 
in  several  states  enacted  a  law  similar  to  the  statute  under 
consideration,  so  as  to  enable  tlie  defendant  not  only  to 
show,  if  he  could,  the  truth  of  the  article  ])ublished  in  jus- 
tification and  defense  of  the  action,  but  if  his  testimony 
did  not  march  up  to  the  full  proof  of  a  complete  justifica- 
tion, he  might  give  in  evidence  the  mitigating  circumstances 
which  tended  to  rebut  the  presumption  of  malice.  ( Vein 
Derveer  v.  Sutphiri,  5  Ohio  St.  293;  Iltison  v.  Dale,  19  Mich. 
29;  Bush  v.  Prosser,  11  N.  T.  347;  Kennedy  v.  Ilolborn,  16 
Wis.  453;  Wilson  v.  Noonan,  35  Id.  321;  Wilson  v.  Fitch, 
41  Cal.  364.) 

Since  the  adoption  of  the  code,  the  courts  have  generally 
held  that  the  defendant  may  prove,  in  mitigation  of  dam- 
ages, facts  and  circumstances  which  disprove  malice,  al- 
though they  tend  to  establish  the  truth  of  the  defamatory 
charge,  without  any  allegation  in  the  answer  that  the  charge 
is  true.  This  question,  however,  is  not  presented  by  the 
facts  of  this  case.  The  testimony  introduced  upon  the  part 
of  the  defendant  did  not  tend,  in  the  slightest  degree,  to 
establish  the  truth  of  the  defamatory  charge.  It  was  not 
offered  for  any  such  purpose.  The  only  issues  raised  by 
the  answer  were:  whether  the  article  was  libelous;  whether 
defendant  was  actuated  by  any  malice  in  publishing  it,  and 
whether  plaintiff  had  suffered  any  injury.  Upon  these  issues 
the  defendant's  testimony  was  clearly  admissible. 

In  Wilson  v.  Noonan,  supra,  the  answer  of  the  defendant 
consisted  only  of  a  general  denial  of  each  and  every  allega- 
tion of  the  complaint.     In  delivering  the  opinion  of  the 
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court,  Dixon,  C.  J.,  said:  **  Tliat  where  the  purpose  is  to 
disprove  malice  (by  which  we  mean  bad  or  wicked  motive, 
or  intent)  by  direct  evidence,  as  by  the  testimony  of  the 
party  himself,  showing  or  tending  to  show  the  non-existence 
of  the  fact,  there  the  absence  of  malice,  thus  proved,  or 
offered  to  be,  as  a  mitigating  circumstance,  need  not  be 
pleaded  otherwise  than  by  the  general  issue.  *  *  * 
So  far  as  wicked  motive  or  bad  intent  is,  or  may  be,  relied 
upon  as  a  ground  for  enhancing  the  damages  against  the  de- 
fendant, so  far  the  defendant  may  meet  and  rebut  the  fact 
by  direct  evidence  to  the  contrary,  without  special  allega- 
tion in  his  answer;  though  if  collatend  facts  and  circum- 
stances be  relied  upon  to  show  the  absence  of  such  motive 
or  intent,  they  must  be  pleaded.  Such  seems  to  be  the  fair 
and  reasonable  interpretation  of  the  statute,  and  the  mean- 
ing which  must  be  ascribed  to  the  words  '  mitigating  cir- 
cumstances,' as  used  in  it." 

The  collateral  facts,  averred  in  the  answer  and  testified 
to  by  the  defendant,  that  the  article  was  reported  by  a  cor- 
respondent and  was  published  as  a  matter  of  news,  without 
any  intention  to  injure  the  plaintiff,  did  not  tend  to  justify 
the  publication.  Proprietors  of  newspapers  are  not  entitled, 
tinder  the  law,  to  claim  any  justification  in  publishing  items 
of  news  or  detailing  occurring  events  that  are  libelous  in 
their  character,  whether  furnished  by  correspondents,  re- 
ported by  other  persons,  or  copied  from  other  newspapers. 
(Talhutl  V.  Clark,  2  Mood.  &  Eob.  312;  State  v.  Batman, 
15  La.  An.  166;  Ferret  v.'  New  Orleans  Times,  25  Id.  170; 
Sanford  v.  Bennett,  24  N.  Y.  27;  Cooley  on  Torts,  209,  219.) 
They  furnish  items  of  news  and  editorials  at  their  own  risk. 
They  are  responsible  for  whatever  appears  in  their  paper. 
They  are  not  to  be  released  from  any  liability  on  account  of 
any  ignorance,  inadvertence,  or  thoughtlessness  on  their 
part,  nor  for  matter  published  without  their  knowledge  or 
authority.  (Dunn  v.  Hall,  1  Ind.  344;  Buckley  v.  Knapp, 
48  Mo.  159;  Storey  v.  Wallace,  60  111.  51;  Atoore  v.  Steven- 
son,  27  Conn.  27,  Cooley  on  Torts,  supra,)  They  are  liable 
for  what  they  publish  in  the  same  manner  as  other  indi- 
viduals, and  are  subject  to  the  same  rules,  rights,  and 
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privileges.  They  have  the  right  to  publish  the  truth,  but 
no  right  to  publish  a  falsehood  to  the  injury  of  others. 
(Sheckell  v.  Jackson,  10  Cush.  25;  Towns,  on  Libel,  sec. 
252;  Cooley's  Const.  Lim.  463-455.) 

If  the  proprietor  of  a  newspaper,  to  quote  the  language 
of  Nelson,  0.  J.,  in  Hoichkiss  v.  Oliphani,  2  Hill,  514, 
"chooses  to  become  the  indorser  and  retailer  of  private 
scandal,  without  taking  the  trouble  of  inquiring  into  the 
truth  of  what  he  publishes,  there  is  no  ground  for  complaint, 
if  the  law,  which  is  as  studious  to  protect  the  character  as 
the  property  of  the  citizen,  holds  him  to  this  responsibility. 
The  rule  is  not  only  just  and  w^ise  in  itself,  but  if  steadily 
and  inflexibly  adhered  to  and  applied  by  courts  and  juries, 
will  greatly  tend  to  the  promotion  of  truth,  good  morals, 
and  common  decency  on  the  part  of  the  press,  by  inculcat- 
ing caution  and  inquiry  into  the  truth  of  charges  against 
private  character  before  they  are  published  and  circulated 
throughout  the  community ." 

The  testimony  of  the  defendant,  in  his  own  behalf,  was 
an  admission  that  he  was  not  justified  in  publishing  the 
article  cornplained  of,  and,  if  libelous,  that  he  was  liable  in 
damages  for  the  wrongful  act.  But  he  had  the  right  to  { 
show  the  circumstances  under  which  the  publication  was  ( 
made,  and  to  introduce  any  evidence  which  tended  to  throw 
any  light  upon  his  intent  and  motive,  not  in  mitigation  of 
the  actual  damages  sustained  by  plaintiff,  but  as  tending  to 
repel  malice  and  to  mitigate  exemplary  damages.  (Reed  v. 
Bias,  8  Watts  &  Serg.  190;  Bobinson  v.  Bupert,  13  Pa. 
St.  524;  Prentiss  v.  Shaw,  56  Me.  427;  Shining  v.  Carson, 
27  Md.  186;  Gray  v.  Waterman,  40  111.  522;  Donnelly  v. 
Earris,  41  Id.  126;  Storey  v.  Early,  86  Id.  463;  2  Greenl.  on 
Ev.,  sec.  275.) 

In  order  to  maintain  this  species  of  action,  U  is  necessary 
that  there  should  be  malice  in  the  defendant,  and  an  injury 
ta  the  plaintiff,  and  that  the  words,  of  the  article  should  be 
nntrue.  {Maiiland  v.  Goldney,  2  East,  426.)  Malice  is  es- 
sential to  every  action  for  libel.  {Lewis  v.  Chapman,  16 
N.  Y.  372.)  Without  some  words  of  caution  or  explana- 
tion, the  terms  malice  or  malicious,  as  used  in  defining  libel 
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or  slander,  are  liable  to  mislead  courts  as  well  as  juries. 
As  frequently  used  they  only  mean  that  the  libelous  publi- 
cation was  made  without  legal  excuse.  (Cooley  on  Torts, 
219.)  It  is,  therefore,  important,  in  the  consideration  of 
the  question  of  malice,  to  keep  in  view  the  fact,  as  is  well 
expressed  by  Shaw,  C.  J.,  in  Commonwealth  v.  Smiling, 
that  *  *  it  is  not  necessary,  to  render  an  act  malicious,  that 
the  party  be  actuated  by  a  feeling  of  hatred  or  ill-will 
towards  the  individual,  or  that  he  entertain  and  pursue  any 
general  bad  purpose  or  design.  On  the  contrary,  he  inaj 
be  actuated  by  a  general  good  purpose,  and  have  a  real  and 
sincere  desire  to  bring  about  a  reformation  of  manners; 
but  if,  in  pursuiug  that  design,  he  willfully  inflicts  a  wrong 
on  others,  which  is  not  warranted  by  law,  such  act  is  mali- 
cious." (15  Pick.  340.)  The  law  always  presumes  that  in 
the  publication  of  an  article  which  is  libelous  upon  its 
face,  it  was  published  with  malicious  intent.  The  law  does 
not  impute  malice  not  existing  in  fact,  but  presumes  a 
malicious  motive  for  making  a  charge  'which  is  both  false 
and  injurious,  when  no  other  motive  appears.  In  such 
cases  it  is  unnecessary  for  the  plaintifif,  to  entitle  him  to 
recover,  to  introduce  any  evidence  from  which  malice  may 
be  inferred  other  than  the  libelous  article.  {Darby  v. 
Ousely,  1  H.  &  N.  1;  Lewis  v.  Chapman ,  supra;  True  v. 
Plumley,  36  Me.  478;  Wilson  v.  Noonan,  supra;  While  v. 
Nicholls,  3  How.  (U.  S.)  266;  Eoscoe  Cr.Ev.  079;  2  Greenl. 
on  Ev.,  sec.  418.) 

But  if  the  article  is  ambiguous,  or  the  intentions  of  the 
publisher  left  doubtful,  it  is  proper  for  the  plaintiff  to  ad- 
duce anv  evidence  which  tends  to  show  that  the  defendant 
was  actuated  by  express  malice  in  order  to  enhance  tbe 
damages.  (Bush  v.  Prosser,  supra;  Huson  v.  Dale,  supra; 
Fry  v.  Bennett,  28  K  T.  328;  Jettison  v,  Goodwin,  43  Me. 
289;  Towns,  on  Libel,  sec.  392.) 

The  presence  or  absence  of  what  the  books  denominate 
express  malice  is  often  an  important  factor  to  be  considered 
by  the  jury  in  arriving  at  the  amount  of  damages  that  a 
party  may  be  entitled  to  recover.  (Saunders  v.  Baxter,  6 
Heisk.  386,  and  other  authorities  previously  cited.) 
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lu  this  case  the  plaintiff  introduced  testimony  tending  to 
show  actual  or  express  malice  upon  the  part  of  the  defend- 
ant. The  defendant  introduced  testimony  tending  to  prove 
that  he  was  not  actuated  by  any  malice  whatever.  It  was 
the  legitimate  province  of  the  jury  to  determine  this  dis- 
puted question.  It  is  enough  for  us  to  say  that  the  evidence 
is,  in  our  opinion,  sufficient  to  sustain  the  special  verdict 
in  defendant's  favor.  There  being  then,  in  the  opinion  of  the 
jury,  no. express  malice  or  ill-will  upon  the  part  of  the  de- 
fendant, and  the  article  being  considered  libelous,  the  only 
remaining  question  to  be  determined  was  as  to  the  amount 
of  damages  that  plaintiff  was  entitled  to  recover. 

The  plaintiff  was  entitled  to  actual  damages,  that  is,  com- 
pensation for  the  injury  he  had  received  by  reason  of  the  li- 
belous publication,  to  which  might  be  added  any  pecuniary 
loss,  if  any,  sustained  by  him,  independent  of  the  motive  or 
intent  with  which  the  publication  was  made.  ''Damages," 
says Greenleaf,  "are  given  as  a  compensation,  recompense, 
or  satisfaction  to  the  plaintiff  for  an  injury  actually  received 
by  him  from  the  defendant.  They  should  be  precisely  com- 
mensurate with  the  injury."  (2  Greenl.  on  Ev.,  sec.  253.) 
The  damages  to  be  considered  must  be  the  necessary,  natu- 
ral, and  proximate  consequencfe  of  the  act  complained  of. 
(2  Greenl.  on  Ev.,  sec.  256;  Townshend  on  Libel,  sec.  109.) 
Appellant  contends  that  the  verdict  can  not  be  sustained, 
because  the  expense  and  cost  of*  plaintiff  in  vindicating  his 
character  were  not  considered  by  the  jury.  It  is  undoubt- 
edly the  duty  of  the  court,  whenever  requested  so  to  do,  to 
instruct  the  jury  as  to  the  rules  and  principles  which  should 
govern  them  in  fixing  the  amount  of  damages  in  any  given 
case.  But  the  truth  is,  that  from  the  very  nature  of  the 
action,  the  amount  is  to  be  determined  by  the  jury  as  a 
question  of  fact,  due  regard  being  had  to  all  the  surround- 
ing circumstances. 

If  plaintiff's  counsel  believed  that  the  expenses  and  costs 

of  vindicating  his  client's  character  were  a  necessary  element 

for  the  jury  to  consider  in  awarding  compensatory  damages, 

lie  ought  to  have  asked  the  court  to  so  instruct  the  jury. 

No  instructions  ^vere  asked  for  upon  this  point.     There  id 
Vol.  XV— U 
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nothing  in  any  of  the  instructions  given  which  prohibited 
the  jury  from  considering  that  question.  It  therefore 
necessarily  follows  that  unless  these  expenses  and  costs  are 
always  to  be  allowed  when  the  verdict  is  in  plaintifiTs  favor, 
he  is  not,  upon  this  ground,  entitled  to  a  new  trial. 

We  have  examined  the  authorities  cited  in  Townshend  on 
Libel,  sec.  289,  and  Stark,  on  Sland.  739,  referred  to  by 
counsel;  also,  Finney  v.  Smithy  31  Ohio  St.  529,  and  others, 
which  bear  more  or  less  upon  this  subject.  Our  conclusion 
is,  that  the  plaintiff,  in  actions  of  this  kind,  is  not  always 
entitled  to  recover  the  expenses  and  costs  that  may  have 
been  incurred  by  the  prosecution  of  his  suit  from  the  simple 
fact  that  he  is  entitled  to  a  verdict  in  his  favor.  If  the 
jury  believed  that  the  plaintiff  was  compelled  to  bring  this 
action  in  order  to  vindicate  his  character,  tben  they  might 
have  given  him  substantial  damages,  which  would  have  cov- 
ered the  expenses  and  carried  the  costs.  But,  on  the  other 
hand,  if  the  jury  believed  from  the  evidence,  as  the  verdict 
intimates,  that  it  was  not  necessary  so  to  do,  and  that  the 
publication  of  the  article  did  not,  in  fact,  injure  the  plaintiff 
in  his  business,  good  name,  fame,  credit,  or  reputation,  or 
expose  him  to  public  hatred,  contempt,  or  ridicule,  and 
that  he  had  suffered  no  pecuniary  loss,  they  had  the  right 
to  find  only  nominal  damages. 

In  this  connection  it  must  be  remembered  that  the  plaint- 
iff did  not  allege  or  attempt  to  prove  any  special  damage, 
injury,  or  pecuniary  loss. 

Where  there  is  no  ill-will  or  malice  on  the  part  of  the  de- 
fendant, no  special  damages,  actual  injury  or  pecuniary 
loss,  alleged,  or  proven,  the  juiy  may  find  a  verdict  for 
only  nominal  damages.  {Wakelin  v.  JUon'is,  2  F.  &  F.  26; 
Bundell  v.  Builei\  10  Wend.  119;  Dobardy.  Nunez,  6  La.  An. 
294;  Flint  v.  Clark,  13  Conn.  369;  Stark,  on  Sland.,  sees. 
391,  647;  Townshend  on  Libel,  sees.  198,  289.) 

4.  Did  the  court  err  in  giving  or  refusing  any  of  the  in- 
structions asked  by  the  respective  parties,  or  given  by  the 
court  of  its  own  motion? 

The  record  presents  all  the  instructions  given  or  refused 
by  the  court.     They  are  quite  numerous,  and  cover  almost 


April,  1880.]         Thompson  v.  Powning.  211 

Opinion  of  the  Court — Hawley,  J. 

every  conceivable  proposition  relating  to  the  law  of  libel. 
In  general  terms,  it  may  be  said  that  all  of  the  instructions 
given  by  the  court,  except  as  hereinafter  specified,  when 
considered  as  a  whole,  are  substantially  correct. 

The  charge  of  the  court  of  its  own  motion,  to  which  ob- 
jection is  made,  is  certainly  subject  to  criticism. 

After  informing  the  jury,  as  to  tlie  definition  of  a  libel, 
the  court  proceeded  as  follows:  **If  you  find  that  the  de- 
fendant Avas  not  actuated  by  any  malice  in  making  the  pub- 
lication, and  that  the  same  does  not  constitute  a  libel,  as' 
above  defined,  and  that  plaintiff  has  sustained  no  pecuniary 
loss  or  damage,  then  the  jury  must  find  for  the  defendant." 

Now,  if  the  article  was  not  libelous  and  was  not  published 
maliciously,  defendant  was  entitled  to  a  verdict  in  his  favor, 
regardless  of  any  question  of  injury,  loss,  or  damage  on  the 
part  of  plaintiff,  and  the  court  erred  in  adding,  **and  that 
plaintiff  has  sustained  no  pecuniary  loss  or  damage."  This 
error,  however,  instead  of  being  prejudicial  to  the  plaintiff, 
as  claimed  by  his  counsel,  is  injurious  to  the  defendant,  as 
it  introduced  a  false  quantity  (in  this  connection)  into  the 
calculation  as  to  his  right  to  recover  a  verdict. 

There  is  nothing  in  this  charge  of  the  court,  nor  in  any 
of  the  instructions  given,  which  would  lead  the  jury  to  be- 
lieve that  they  might  find  a  verdict  for  defendant  simply  be- 
cause the  plaintiff  had  suffered  no  pecuniary  loss,  and  the 
question  whether  or  not  such  an  instruction  would  be  proper, 
is  not  presented  by  the  record  in  this  case. 

The  statement  in  instruction  No.  3,  asked  by  plaintiff, 
that  the  defendant  ''admitted  all  the  extraneous  matter  al- 
leged in  the  complaint,"  is  too  broad.  It  was  calculated  to 
mislead  the  jury,  and  was  therefore  properly  refused. 

The  action  of  the  court,  in  refusing  to  give  instructions  4 
and  18,  is  sustained  upon  the  ground  that  the  principles 
embodied  therein  were  given,  in  substance,  in  other  instruc- 
tions asked  by  the  plaintiff,  to  wit:  in  instructions  2,  7,  9, 
16,  and  21.  The  eleventh  instruction  reads  as  follows:  **  I 
instruct  you  that  the  following  portion  of  the  article  com- 
plained of  by  plaintiff,  i,  c,  '  that  the  ex-senator,  for  a  con- 
sideration, voted  against  his  own  resolution  on  fares  and 
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freights  four  years  siDce^'  is,  under  the  admissions  in  this 
case,  false  and  without  legal  excuse;  that  it  is  a  defamatory 
libel,  and  its  publication  is  not  privileged,  and  the  plaintiff 
is  entitled  to  recover  damages  he  has  sustained  by  reason 
of  its  publication  by  the  defendant." 

This  instruction  was  refused  by  the  court  upon  the  ground 
that,  *'  the  language  is  susceptible  of  more  than  one  interpre- 
tation; and  therefore  the  question,  whether  it  is  defamatory 
and  libelous,  is  one  for  the  jury  to  determine.'* 

If  the  language  was  unambiguous,  it  would  have  been  the 
province  of  the  court  to  determine  its  construction,  and  to 
instruct  the  jury  whether  or  not,  upon  its  face,  it  was  action- 
able per  se;  but  can  it  be  said  that  the  language  is  entirely 
free  from  doubt  ?  Cef thinly  the  inference  is  very  strong 
that  the  ex-senator  is  charged  with  voting  in  his  official  ca^ 
pacity  as  a  state  senator;  but  is  not  the  language  susceptible 
of  another  and  different  meaning?  Might  it  not  be  con- 
strued to  mean  that  he  cast  such  a  vote  in  a  political  cau- 
cus, or  in  some  meeting  or  convention,  having  no  relation 
whatever  to  his  official  duties  as  a  state  senator  ?  IMhe 
language  is  susceptible  of  different  constructions,  it^as 
properly  submitted  to  the  jury,  as  a  question  of  fact,  whether 
it  was  libelous  or  not.  {Snyder  v.  Andrews,  6  Barb.  43; 
Sanderson  v.  Caldwell,  45  N.  Y.  398;  Clarke  v.  Fiich,  41  Cal. 
480;  Van  Vaciorv.  WalJcup,  46  Id.  124;  Townshend  on  Libel, 
sees.  281,  384.) 

We  are  of  opinion  that  the  court  did  not  err  in  refusing 
to  give  this  instruction. 

A  majority  of  the  cpurt  are  of  opinion  that  the  court  erreil 
in  refusing  to  give  the  seventeenth  instruction  asked  by 
plaintiff,  and  in  giving  the  third  and  fourth  instructions 
asked  by  defendant. 

These  instructions  read  as  follows . 

Seventeenth.  ''In  this  case  the  defendant  does  not  plead 
nor  rely  on  the  truth  of  the  matter  complained  of,  and  I 
charge  you,  as  a  matter  of  law,  that  the  publication  com- 
plained of  is  not  privileged;  therefore,  there  is  no  legal  ex- 
cuse or  defense  set  up  by  the  defendant.'* 

3.  ''  Comments  and  criticisms  on  the  character  of  public 
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men  are  allowable  if  nofc  made  maliciously.  If,  therefore, 
you  find  that  the  plaintiff  was  engaged  in  politics  and  seek- 
ing public  position,  and  the  article  in  question  was  pub- 
lished simply  to  give  the  people  information  as  to  the 
standing  and  qualification  of  the  plaintiff,  and  not  with  a 
malicious  intention  of  injuring  the  plaintiff,  then  your  ver- 
dict must  be  for  the  defendant.'' 

4.  ''A  publication  fairly  made  by  a  person  in  the  dis- 
charge of  some  public  duty,  whether  legal  or  moral,  or  in 
the  conduct  of  his  own  affairs,  in  matters  where  his  interest 
is  concerned,  comes  within  the  class  of  privileged  or  author- 
ized communications.  A  person,  therefore,  can  not  be  held 
responsible  for  a  statement  or  publication  tending  to  dis- 
parage private  character,  if  it  is  called  for  by  the  ordinary 
exigencies  of  social  duty,  or  is  necessary  and  proper  to 
enable  him  to  protect  his  own  interest  or  that  of  another, 
provided  it  is  made  in  good  faith  and  without  a  willful  de- 
sign to  defraud.^' 

The  question  whether  the  alleged  libelous  article  was  or 
was  not  privileged  was  foreign  to  the  issues  raised  by  the 
pleadings  and  proofs. 

The  instructions  given  upon  this  point,  although  con- 
taining abstract  principles  of  law  that  might  be  correct  in 
certain  cases  (Moore  v.  ButleTy  48  N.  H.  161;  Gassett  v.  (riZ- 
hert,  6  Gray,  94),  were  not  applicable  to  the  facts  of  this 
case,  and  were  calculated  to  mislead  the  jury  into  the  belief 
that  the  article,  or  some  portion  of  it,  was  privileged. 

If  the  article  only  contained  one  charge,  which  was  al- 
leged to  be  libelous,  then  it  might  be  consistently  claimed, 
as  is  now  argued  by  respondent's  counsel,  that  the  plaintiff 
was  not  prejudiced  by  the  erroneous  action  of  the  court; 
because  the  jury,  by  the  general  verdict,  found  that  the 
article  was  not  privileged.  But  there  are  two  distinct 
charges  contained  in  the  article,  both  of  which  are  alleged 
in  plaintiff's  complaint  to  be  libelous,  and  upon  either  of 
these  charges,  if  libelous,  the  plaintiff  claimed  he  was  en- 
titled to  recover  a  verdict  in  his  favor.  The  court  at  his 
request  instructed  the  jury  as  follows:  "Twelfth — ^I  further 
instruct  you,  that  if  you  find  the  language  set  out  in  the 
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complaint,  '  and  even  insinuated  that  the  ex^senator  bad 
sold  potatoes  and  the  sack  contained  bullion  from  Dall's 
mill,  many  years  since/  constituted,  in  its  ordinary  and 
usual  sense,  a  charge  of  larceny,  as  laid  by  the  innuendo  in 
the  complaint,  and  you  are  to  read  and  consider  the  whole 
publication  in  determining  the  question,  then  such  charge 
is  a  false  and  defamatory  libel,  and  you  should  consider 
and  award  the  plaintiff  such  damages,  in  addition  to  those 
he  may  be  awarded  on  account  of  the  other  libelous  matter, 
as  he  may  have  sustained.  That  is,  if  you  so  find,  you  will 
have  an  additional  element  on  which  to  base  an  award  of 
damages;  but  you  will  award  damages  on  the  publication  as 
a  whole  and  not  on  detached  parts  of  it." 

Under  these  circumstances  it  can  not  be  said  that  the 
error  of  the  court,  in  refusing  to  give  the  seventeenth  in- 
struction, asked  by  plaintiff,  and  in  giving  the  third  and 
fourth  instructions,  asked  by  defendant,  was  cured  by  the 
general  verdict,  for  non  constat,  it  may  be  that  the  jury, 
in  considering  the  instructions  given,  came  to  the  conclu- 
sion that  the  charge  against  the  plaintiff  as  a  senator  was 
privileged,  and  may  have  based  their  verdict  solely  on  tbe 
charge  relating  to  the  bullion  at  Dall's  mill,  and  awarded 
damages  accordingly. 

Tbe  judgment  of  the  distriot  court  is  reversed,  and  tbe 
cause  remanded  for  a  new  trial. 

Beatty,  C.  J.,  concurring: 

I  concur  in  the  judgment,  and  in  the  opinion  of  the  court, 
except  upon  one  point.  I  think  it  was  error  to  exclude  any 
portion  of  the  article  copied  from  tbe  Trnckee  Bepublican. 
If  the  charge  contained  in  the  excluded  part  was  not  action- 
able in  itself — and  in  my  opinion  it  was  not — it  was  proper 
evidence  under  the  rule  as  laid  down  by  Townshend  (sees, 
392,  394),  and  even  if  it  was  actionable  it  was  admissible 
under  what  I  deem  the  more  reasonable  rule  stated  by 
Greenleaf  (2  Ev.,  sec.  418), 


April,  1880.]  Mobesi  v.  Swift.  215 

f  ■       .- 

Points  decided, 
[No.  958.] 

P.  MORESI,  Eespondbnt,  v.  S.  T.  SWIFT,  Appellant. 

Pebsonal  Pboperty — Lien  of  Attachment — When  Superior  to  Lien  of 
Chattel  Mortgage — Mortgagee  Accepting  Trust  as  Keeper. — L., 
being  indebted  to  D.  and  M.,  executed  to  D.  a  bill  of  sale  of  certain  per- 
sonal property,  and  agreed  that  he  should  have  possession  of  the  prop- 
erty until  the  indebtedness  to  D.  and  M.  was  paid.  Subsequently,  one 
W.  brought  suit  against  L.  and  attached  the  property,  it  then  being,  as 
claimed  by  W.,  in  the  possession  of  L.  The  sheriff  appointed  D.  as 
keeper.  The  property  was  afterwards  taken  to  the  ranch  of  M.  by  order 
of  L.,  and  thereafter  D.  conveyed  his  interest  in  the  property  and  bill 
of  sale  to  M.  There  was  no  proof  that  D.  ever  returned  the  property  to 
the  sheriff,  or  that  he  was  ever  released  or  discharged  as  keeper:  Heldf 
that  W.  s  rights  as  an  attaching  creditor,  if  his  attachment  lien  was 
valid,  were  superior  to  the  rights  of  D.  as  a  mortgagee,  or  of  M.  as  a  sub- 
sequent purchaser. 

Validity  of  Undertaking  for  Attachment — Can  not  be  Kaised  Collat- 
erally.— An  objection  to  the  validity  of  an  attachment  upon  the  ground 
that  the  affidavit  and  undertaking  was  defective,  can  not  be  raised  by  a 
third  party  in  a  collateral  proceeding. 

Ebbors  against  Eespokdent  will  not  be  Considered. — The  supremo 
^ourt  will  only  consider  such  questions  as  are  assigned  as  error  by  appel- 
lant.    {Maker  v.  Stm/l,  14  Nev.  324,  affirmed.) 

Mortgagee  Accepting  Trust  as  Keeper — ^When  Estopped  from  Denying 
Validity  of  Attachment  Lien. — A  mortgagee  of  personal  property, 
after  accepting  the  trust  as  keeper  of  the  property  for  the  sheriff  in  the 
suit  of  an  attaching  creditor,  is  estopped  from  claiming  that  the  lien  of 
the  attachment  was  lost  by  any  act  of  his. 

Bona  Fide  Purchaser — Payment  of  Purchase  Money. — To  entitle  a  party 
to  the  character  of  a  bona  fide  purchaser,  without  notice,  he  must  have 
acquired  the  legal  title,  and  have  actually  paid  the  purchase  money  be- 
fore receiving  notice  of  the  equity  of  another  party. 

Attachment  Lien— Failure  of  Officer  to  Keep  Possession. — The  court 
instructed  the  jury,  in  effect,  that  they  could  iind  a  verdict  in  favor  of 
the  subsequent  purchaser,  under  assignment  of  the  chattel  mortgage, 
upon  the  ground  that  the  attachment  lien,  although  valid,  and  creating 
prior  rights  in  favor  of  the  attaching  creditor,  was  subsequently  lo^t  by 
reason  of  the  sheriff's  failure  to  retain  the  possession,  custody,  and  con- 
trol of  the  property:  HeJdf  that  upon  the  facts  of  this  case,  the  in- 
structions were  calculated  to  mislead  the  jury,  and  were  erroneous. 
(Hawley,  J.,  dissenting.) 

Chattel  Mortgage— Delivery  of  Possession— Continued  Change  of  Pos-. 
session. — The  court  instructed  the  jury  that  a  simple  delivery,  or  getting 
possession  at  any  time  after  the  sale,  rendered  the  sale  or  coptract  of 
mortgage  valid  as  against  an  attaching  creditor:  Held^  erroneous;  that 
there  must  also  have  been  a  continued  change  of  x>osses8ion. 

Constructive  Possession  of  Personal  Property  under  Attachment  Suf- 
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FiciENT. — The  court  instructed  the  jury  that  ''  it  is  as  essential  that  an 
officer  levying  a  writ  of  attachment  should  actually  retain  actual  posses- 
sion and  custody  of  the  property  attached,  as  that  he  should  take  the 
possession  and  custody  at  the  time  of  the  levy:"  HeUIf  error;  that  con- 
structive possession  by  the  keeper  was  all  that  the  law  required. 
Witness  Swearing  Falsely — When  his  Testimony  to  be  Disbegardbd — 
Material  Matters. — The  court  instructed  the  jury  that  if  they  be- 
lieved '*  a  witness  has  willfully  sworn  falsely  on  any  matter  in  the  case," 
they  might  disregard  his  entire  testimony:  Heldf  error;  that  the  privilege 
should  have  been  limited  to  witnesses  who  had  willfully  sworn  falsely 
upon  a  material  matter. 

Appeal  from  the  District  Court  of  the  Second  Judicial 
District,  Ormsby  County. 

The  facts  appear  in  the  opinion. 

iJ.  M.  Clarke,  for  Appellant: 

I,  Lopez  having  continued  in  possession  and  control  of 
the  property  as  to  Winter,  who  was  an  attaching  creditor, 
the  bill  of  sale  to  Davis  is  void.  (Comp.  L.,  sec.  292,  294; 
4  Nev.  361;  15  Cal.  603;  1  Nev.  222;  10  Id.  422.) 

n.  The  sheriff  having  returned  that  he  seized  the  prop- 
erty in  attachment,  his  return  is  conclusive  and  can  not  be 
collaterally  attacked.  (Newton  v.  Banky  14  Ark.  9;  5  Cal. 
53;  Morse  v.  Smith,  47  N.  H.  477;  Sperling  v.  Levy,  1  Daly 
(N.  T.),  95.) 

m.  Davis  having  accepted  the  office  of  sheriff's  keeper, 
is  estopped  to  deny  the  attachment. 

IV.  The  removal  of  the  property  to  Ormsby  county  was 
a  fraud  upon  the  attaching  creditor,  and  neither  Davis  nor 
Moresi,  who  was  his  vendee  with  notice,  can  take  advan- 
tage of  it. 

y .  As^  between  Davis  and  Moresi  •  there  never  was  a  de- 
livery; first,  because  Davis  had  not  the  possession  to  de- 
liver; if  he  had  any  possession,  it  was  the  possession  of 
keeper;  second,  because  Moresi  never  took  possession. 
The  property  was  not  present,  and  he  did  not  see  it  until 
after  it  was  taken  by  the  sheriff. 

YI.  If  there  was  no  valid  attachment,  there  was  a  valid 
levy  of  the  execution,  and  the  execution  was  levied  before 
Moresi  or  Davis  had  acquired  possession. 
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VII.  If  any  errors  were  committed  against  the  respond- 
ent in  the  court  below,  they  can  not  be  considered  or  re- 
viewed on  this  appeal.  {Seawan  v.  Malottey  15  Cal.  304; 
Jackson  v.  K  B.  JV.  Co.,  14  Id.  18;  18  Id.  698.) 

Vin.  Plaintiffs  instructions  were  erroneous.  (1  Comp. 
L  292,  294.) 

A.  C.  Ellis,  for  Bespondent: 

I.  No  lien  was  ever  acquired  upon  the  property  in  ques- 
tion by  virtue  of  the  alleged  attachment  in  the  case  of  Win" 
iei'8  V.  Lopez,  because  the  writ  was  never  served  as  re- 
qaired  by  law;  possession  of  the  property  was  never  taken. 

II.  If  any  lien  was  ever  created,  it  was  lost  by  the  sheriff 
parting  with  the  possession.  (Drake  on  Attach.,  sec.  423 
dseq.,  and  authorities  there  cited.) 

UI.  No  lien  was  created,  or  preserved,  under  said  at- 
tachment, because  the  alleged  attachment  was  void  ab  initio. 
There  was  no  showing  that  the  affidavit,  as  required  by  law, 
was  ever  made  by  or  on  behalf  of  Winters.  The  under- 
taking was  not  in  conformity  with  law,  it  not  beipg  for  gold 
coin  of  the  United  States.  (Stat.  1869,  Oiv.  Pr.  Act,  sees. 
123-4.) 

ly.  It  is  incumbent  on  the  party  asserting  a  right  under 
ajadgment  of  a  justice's  court,  to  show  affirmatively  the 
regularity  of  the  proceedings  relied  on.  {Swain  v.  Chase, 
12  Cal.  283;  King  v.  Bandleit,  33  Id.  318;  JMy  v.  Fdiz,  34 
Id.  321;  1  Nev.  188;  1  Id.  82;  2  Id.  109;  6  Id.  90.) 

V.  If  there  ever  was  any  levy  of  the  attachment,  and  if 
the  sheriff  retained  the  possession  and  control  of  the  prop- 
erty, still  the  plaintiff  was  entitled  to  the  possession  of  the 
property  as  against  the  defendant,  because  of  the  fact  that 
the  levy  was  a  conditional  one,  contingent  upon  the  right 
of  Davis  and  Moresi. 

VI.  The  return  of  the  officer  is  only  prima  facie  evidence; 
it  is  not  conclusive.  (Drake  on  Attach.,  sec.  206,  and 
authorities  cited;  9  Johnson,  96;  Drake  on  Attach.,  sec. 
210,  and  authorities  cited;  Biiiei'  \,  Scannel,  11  Gal.  249.) 

By  the  Court,  Leonard,  J. : 

On  the  seventeenth  of  July,  1876,  D.  Lopez,  then  owner 
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of  the  moles  and  other  property  in  controversy,  executed 
and  delivered  a  bill  of  sale  of  the  same  to  W.  T.  Davis, 
which,  according  to  its  terms,  was  intended  as  a  chattel 
mortgage,  to  secure  payment  of  the  sum  of  one  thousand 
five  hundred  dollars,  due  from  Lopez,  in  part  to  Davis 
Bros.  &  Co.,  and  the  balance  to  respondent,  Moresi;  and 
as  part  of  the  same  transaction,  W.  T.  Davis  and  respond- 
ent entered  into  a  written  agreement  that  the  said  property 
should  be  put  in  charge  of  some  proper  person,  and  used 
in  packing  wood  for  respondent,  at  an  agreed  price  per 
cord;  and  that,  at  the  end  of  each  month,  after  deducting 
the  expenses,  the  remainder  of  the  money  earned  in  pack- 
ing during  the  previous  month  should  be  divided  between 
them  according  to  their  respective  claims. 

The  property  was  kept  at  work  under  the  agreement  until 
the  eighteenth  of  December,  1876. 

There  was  testimony  tending  to  show,  that  the  net  earn- 
ings of  the  train  were  nearly  or  quite  enough  to  pay  the  re-^ 
spective  claims  of  Davis  Bros.  &  Co.  and  respondent,  while, 
according  i^  other  testimony,  it  did  not  earn  its  expenses. 

On  the  ninth  day  of  October,  1876,  J.  N.  Winter  brought 
suit  in  justice's  court,  Douglas  county,  Nevada,  against  D. 
Lopez,  and  in  that  case,  the  sheriff  certified  in  his  return 
upon  the  writ  of  attachment,  that  he  had  attached  ''eleven 
head  of  mules,  and  the  harness  and  fixtures  thereto  belong- 
ing" (including  property  in  dispute),  "as  the  property  of 
the  within-named  defendant  (D.  Lopez),  and  placed  Buck 
Davis  (W.  T.  Davis),  as  keeper  of  the  same,  October  11, 
1876."  On  the  eighteenth  day  of  December,  1876,  the 
mules  and  packing  apparatus  were  brought  to  Carson  and 
put  on  a  ranch  owned  by  respondent,  where  the  mules  re- 
mained until  the  twenty^third  day  of  December,  when  they 
were  levied  on,  and  afterwards  sold,  by  appellant,  as  sheriff 
of  Ormsby  county,  under  an  execution  issued  in  the  case  of 
Winter  v.  Lopez,  Lopez  claimed  to  have  placed  them  upon, 
the  ranch,  while  respondent  testified  that  they  were  put 
there  by  his  order.  On  the  twenty-second  day  of  Decem- 
ber, when  the  mules  were  upon  the  ranch,  and  the  day  be- 
fore appellant's  levy  under  the  execution,  W.  T.  Davis,  by 
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Lis  partner,  S.  0.  Davis,  executed  and  delivered  to  respond- 
ent an  assignment  of  the  bill  of  sale,  or  chattel  mortgage, 
from  Lopez,  in  the  following  words,  viz.:  ''Know  all  men 
bj  these  presents,  that  I,  W.  T.  Davis,  named  in  the  an- 
nexed instrument,  in  consideration  of  five  hundred  dollars, 
gold  coin,  to  me  in  hand  paid  by  D.  Moresi^  *  *  4t  ^i^ 
receipt  whereof  is  hereby  acknowledged^  have  sold,  trans- 
ferred, assigned,  and  set  over,  and  by  these  presents  do 
sell,  transfer,  assign,  and  set  over  to  the  said  Moresi,  his 
Leirs  and  assigns,  the  said  instrument,  and  all  my  right, 
title,  and  interest  in  and  to  the  same,  authorizing  him  iu 
mj  name,  or  otherwise,  but  at  his  own  cost,  charge,  and 
expense,  to  enforce  the  same  according^ to  the  tenor  thereof, 
and  to  take  all  legal  measures  which  may  be  proper  or  neces- 
saiyfor  the  complete  recovery  and  enjoyment  of  the  assigaed 
property."  There  was  no  proof  that  any  portion  of  the 
considei'ation  for  the  assignment  was  paid  in  fact,  either 
before  or  after  the  levy  under  execution,  other  than  the 
receipt  or  recital  contained  in  the  assignment  itself. 

This  action  was  brought  to  recover  the  property  sold 
Tinder  execution  issued  upon  the  Winter  judgment,  or  its 
value.  Bespondent  recovered  judgment  iu  the  court  below, 
and  this  appeal  is  from  that  judgment  and  the  order  over- 
rohng  appellant's  motion  for  u  new  trial. 

Upon  many  important  issues  the  evidence  was  veiy  con- 
flicting. Plaintiff  claimed  that  the  property  was  delivered 
to  Davis  upon  the  execution  of  the  bill  of  sale  by  Lopez,  to 
be  used  under  plaintiff's  direction,  and  that  it  was  so  used, 
and  the  possession  thereof  retained  by  Davis  and  himself, 
under  the  bill  of  sale,  until  it.  was  levied  on  by  defendant 
under  Winter's  execution,  and,  consequently,  that  plaintiff's 
rights  under  the  cliattel  mortgage  were  superior  to  the 
rights  of  Winter  under  the  attachment  and  execution. 

On  the  contrary,  defendant  claimed,  that  subsequent  to 
tlie  date  of  the  bill  of  sale,  and  at  the  time  of  the  attach- 
ment, Lopez  had  the  custody  and  control  of  the  property, 
and  therefore,  that  Winter  acquired  a  prior  lien  by  his  at- 
tachment; that  Davis  was  appointed  sheriff's  keeper,  and 
consented  to  act  as  such;  that  Lopez  continued,  with  the 


220  MoRESi  V.  Swift.  [Sup.  Ct. 

Opinion  of  the  Court — Leonard,  J. 


consent  of  Davis,  to  use  the  property  as  before,  until  the 
eighteenth  day  of  December,  1876,  when  it  was  taken  by 
Lopez  and  his  men  to  Moresi's  ranch,  and  there  turned  out 
to  pasture. 

It  is  urged  by  counsel  for  respondent,  that  Winter  ac- 
quired no  lien  by  attachment,  because  the  affidavit  and  un- 
dertaking were  not  in  conformity  with  the  statute.  If  it  be 
true  that  those  instruments  were  faulty,  and  if  we  could 
consider  any  errors  besides  those  committed  against  appel- 
lant, still  we  are  of  opinion  that  respondent  can  not,  in  this 
action,  question  the  regularity  of  the  proceedings  in  attach- 
ment, although  it  may  be  true  that  Lopez  might  have  d9ne 
so  in  his  action.  There  was  an  affidavit  and  an  undertak- 
ing, whether  they  were  sufficient  under  the  statute  or  not, 
and  it  is  not  claimed  that  the  demand  of  Winter  was 
fraudulent.  (Drake  on  Attach.,  sec.  273,  and  author- 
ities there  cited;  Dixey  v.  Pollock^  8  Cal.  573;  JfComb  v. 
Seed,  28  Id.  285;  Morgan  v.  Avei^j^  7  Barb.  657.)  Bespond- 
ent  claims,  also,  that  the  court  erred  in  striking  out  certain 
testimony  in  relation  to  the  manner  of  making  the  levy 
under  the  writ  of  attachment.  We  are  only  called  upon  to 
examine  errors  assigned  by  appellant.  {Maker  v.  Swifts  14 
Nev.  324.) 

The  verdict  of  the  jury  was  general  and  in  favor  of  re- 
spondent, but  it  is  impossible  to  know  whether  it  was  based 
upon  a  conclusion  that  possession  of  the  property  was  taken 
by  Davis  and  thereafter  retained  through  himself  and  com- 
petent agents,  .under  the  bill  of  sale,  and,  consequently,  that 
Winter's  lien  was  subordinate  to  the  rights  of  respondent; 
or  upon  the  conclusion  that  the  possession  had  not  been 
taken  and  retained  by  Davis,  and  hence  that  the  property 
was  subject  to  attachment  by  bona  fde  creditors  of  Lopez, 
and,  consequently,  that  Winter  obtained  a  prior  lien,  but 
lost  it  before  the  assignment  of  the  bill  of  sale  to  respond- 
ent, by  reason  of  failure  on  the  part  of  the  sheriff,  or  his 
keeper,  to  retain  it  in  custody.  Under  the  testimony  and 
instructions  the  jury  may  have  found  for  respondent  upon 
the  latter  conclusion  as  well  as  the  first.  We  must  presume 
that  the  attachment  was  valid,  nothing  to  the  contrary  ap- 
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pearing,  and  thaf ,  by  it,  Winter  obtained  a  lien  prior  or  sub- 
ordinate to  the  rights  of  respondent;  and  if  the  jury  found 
as  they  might  have  done,  that  Winter  obtained  a  prior  lien 
by  reason  of  failure  on  the  part  of  Davis  to  take  and  retain 
the  custody  and  control  of  the  property  subsequent  to  the 
date  of  the  bill  of  sale,  but  that  such  lien  was  lost  before, 
and  at  the  time  of  its  assignment,  because  the  sheriff,  or  his 
keeper,  failed  to  retain  possession,  then,  in  our  opinion, 
several  instructions  were  erroneous*  There  was  a  great 
deal  of  testimony  to  sustain  the  claim  of  each  party  as  to 
the  situation  of  the  property  at  the  time  of  the  attachment, 
and  each  had  a  right  to  demand  that  the  jury  should  be 
properly  instructed,  upon  the  hypothesis  that  they  would 
find  the  facts  in  his  favor.  The  jury  were  instructed  in 
part  upon  the  theory  that  Winter  obtained  a  prior  lien  by 
virtue  of  his  attachment,  and  that  the  sheriff  appointed  W. 
T.  Davis  keeper  of  the  same.  There  is  no  proof  that  the 
keeper  ever  returned  the  property  to  the  sheriff,  or  that  he 
VfBA  ever  released  or  discharged.  We  must  then  consider 
the  iDstructions  upon  the  theory  just  mentioned.  It  is  un- 
doubtedly true,  as  a  general  rule,  that  a  bona  fide  vendee  or 
mortgagee  of  personal  property,  who  takes  possession  at  a 
time  subsequent  to  the  sale  or  mortgage,  but  before  the 
rights  of  creditors  or  other  bona  Jlde  purchasers  accrue  by 
attachment,  purchase,  or  otherwise,  may  hold  the  same 
against  such  creditors  or  purchasers.  (Clute  v.  Steele,  6 
Nev.  339;  Cotij  v.  Barnes,  20  Vt.  78;  Frank  v.  Minei-,  50 
111.  M4.) 

It  is  also  true,  generally,  that  as  to  bona  fide  purchasers 
and  mortgagees,  'an  officer  who  attaches  personal  property 
must  take  and  retain  possession  and  control  of  the  same. 
He  may  do  so  by  himself  in  person,  or  by  another.  Unless 
aathorized  by  special  statute,  or  by  the  consent  of  bona  fide 
parchasers  and  mortgagees,  he  can  not,  so  far  as  the  latter 
are  concerned,  appoint  the  debtor  as  his  keeper,  without 
dissolving  the  attachment;  and  for  the  purposes  of  this  case, 
it  may  be  admitted  that,  as  to  bona  fide  purchasers  and  mort- 
gagees, without  their  consent,  neither  he  nor  his  keeper  can 
permit  the  property  attached  to  remain  in  the  custody  and 
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control  of  the  debtor,  witbont  dissolviDg  the  attachment. 
Bat  if,  by  the  attachment,  Winter  acquired  a  prior  lien,  and 
Davis  consented  to  act  as  keeper,  and  was  appointed  and 
put  in  charge  as  such,  then  the  properly  was  in  the  custody 
of  the  law,  and  his  possession  under  the  InU  of  sale  was 
vacated  or  sitspended.     And  thereafter,  so  long  as  he  was 
keeper,  his  possession  was,  first,  under  the  attachment,  as 
the  servant  of  the  sheriff,  so  far  as  he  was  concerned.     In 
other  words,  had  there  been  no  assignment  of  the  bill  of 
sale  to  respondent,  Davis,  by  retaining  personal  possession 
and  control,  could  not  have  claimed,  successfully,  that  the 
possession  subsequent  to  the  attachment   was  7m,  vndet* 
ilie  hill  of  sale,  and  not  the  sheriff^s,  under  the  attachment; 
and  if  the  attachment  lien  was  first,  and  his  second,  he 
could  not  have  reversed  the  order  of  preference,  after  ac- 
cepting the  position  of  keeper,  so  long  as  he  retained  it,  by 
permitting  the  possession  and  control  to  pass  into  the  hands 
of  Moresi  or  Lopez,  and  from  them  to  him.     Had  the  sheriff 
left  the  property  with  Lopez  as  keeper,  at  the  request  of 
Davis,  and  had  there  been  no  assignment,  the  latter  would 
not  have  been  entitled  to  the  possession  under  his  bill  of 
sale,  on  the  ground  that  the  sheriff  had  appointed  the  debtor 
his  keeper,  and  left  the  property  in  his  charge;  nor,  under 
such  circumstances,  would  the  attachment  lien  have  been 
lost,  as  to  Davis,  had  Lopez  delivered  the  property  back  io 
Davis.     And,  too,  had  there  been  no  assignment,  for  the 
same  reason  as  stated  above,  Davis  could  not  have  put  and 
kept  Lopez  or  Moresi  in  possession,  while  he  was  keeper, 
and  then  claimed,  that  by  his  own  act,  Winter  had  lost  his 
lien.     After  assuming  the  office  of  keeper  he  could  not  then 
have  maintained  the  position  that  the  attachment  was  lost, 
as  to  him,  by  an  act  to  which  he  consented  and  which  be 
caused.     Had  there  been  no  assignment,  then,  the  attacb- 
ment  lien  would  have  continued  as  to  Davis,  even  thoagb 
Lopez  had  the  custody.     So  it  would  have  been,  if  respond- 
ent or  any  other  agent  of  Davis  had  it  in  charge.     Then  up 
to  and  at  the  time  of  the  assignment,  as  to  Davis,  Winter 
had  a  prior  lien,  if  he  acquired  such  at  the  time  of  tbe  at- 
tachment; because,  whoever  had  the  personal  charge  and 


AprU,  1880.]  MoRESi  v.  Swift.  223 

opinion  of  the  Court — Leonard,  J. 

control,  he  had  it  as  the  agent  of  Davis,  by  his  consent  and 
request.  The  question  then  arises,  as  between  respondent, 
the  assignee  of  Davis,  and  Winter,  has  the  former  any  other 
or  greater  rights  than  Davis  would  have  had  if  he  had  ob- 
taiued  peaceable  and  lawful  possession,  at  the  same  time, 
from  Moresi  or  Lopez?  We  think  not.  He  certainly  has 
not,  if,  prior  to  the  assignment,  he  had  notice  of  the  attach- 
ment and  that  Davis  was  acting  as  keeper.  (Kerr  on  Fraud 
and  Mistake,  816.)  But  passing  that,  there  are  other 
reasons  for  this  conclusion. 

In  the  first  place,  as  before  stated,  there  was  no  proof 
that,  prior  to  appellant's  levy  under  the  execution,  respond- 
ent paid  anything  for  the  assignment,  except  the  recital  and 
receipts  therein,  that  the  consideration  therefor  was  five 
hundred  dollars,  which  sum  had  been  paid.  And  admitting 
that  the  bill  of  sale,  although  intended  as  a  mortgage,  vested 
the  legal  title  to  the  property  in  Davis,  and  therefore,  at  the 
time  of  the  attachment,  as  between  himself  and  Lopez,  that 
he  held  more  than  a  mere  equity,  still,  in  order  to  entitle 
respondent  to  the  character  of  a  bona  fide  purchaser  without 
notice,  he  must  have  acquired  the  legal  title  and  have  ac- 
tually paid  the  purchase  money  before  receiving  notice. 
(Kerr  on  Fraud  and  Mistake,  818.) 

'^  The  rule  that  a  man  who  advances  money  honafde  and 
without  notice,  will  be  protected  in  equity,  applies  equally 
to  real  estate,  chattels,  and  personal  estate.''     (Id.  813.) 

"The  purchase  must  be  made  in  good  faith,  for  a  valua- 
ble consideration,  and  the  purchase  price  must  be  wholly 
paid  and  the  conveyance  of  the  legal  title  received  before 
notice.  The  purchaser  of  an  equity  is  bound  to  take  notice 
of  a  prior  equity.''  (2  Story's  Eq.  Jur.,  sees.  1502,  1232; 
2  Lead.  Cas.  in  Eq.,  part  1,  86,  73.) 

'*The  purchaser  is  not  protected  if  he  have  notice  before 
the  execution  of  the  deed  and  payment  of  the  purchase 
money,  for  until  then  the  transaction  is  not  complete." 
(JJnion  Canal  Co»  y.  Young,  1  Whart.  432;  see,  also,  Jackson 
y.SummerviUe,  18  Pa.  St.  869;  Story  Eq.  PL,  sec.  604,  a.) 

"The  rule  proceeds  upon  the  ground  that,  as  the  pur- 
chaser is  taking  the  transfer  of  a  title  which  defeats  the 
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equitable  rights  of  a  third  person,  he  shall  be  held  to  take 
subject  to  all  the  equities  that  attach  to  it  at  the  time  it 
passes.  If,  therefore,  he  pajs  no  money  when  the  title 
passes,  he  has  no  equity  to  set  up  against  the  equity  of  a 
third  person,  and  if  he  has  notice  before  he  pays  the  money 
he  pays  in  his  wrong."  (1  Perry  on  Trusts,  sec.  221.  See 
Blanchard  v.  Tyler,  12  Mich.  339;  Palmer  v.  Williaim,  24 
Id,  329;  Bump  on  Fraud.  Conv.  477;  Dresser  v.  JUo.  dtlowa 
B.  B.  Co.,  3  Otto,  92.) 

The  onus  of  proving  payment  was  npon  respondent,  and 
the  receipt  or  recital  in  the  assignment  was  not  evidence  of 
payment  against  Winter,  a  stranger  to  the  transaction. 
(Bolton  V.  Johns,  5  Pa.  St.  151;  Lloyd  v.  Lynch,  28  Id. 
425;  Union  Canal  Co.  Y.Young,  1  Whart.  (Pa.)  432.) 

Again,  although  respondent  had  an  equitable  interest  in 
the  bill  of  sale  from  Lopez  to  Davis,  before  the  assignment, 
as  well  as  in  the  property  in  dispute,  still,  that  interest  was, 
by  the  attachment,  subjected  to  the  prior  lien  of  Winter. 
By  the  assignment,  the  interest  of  Davis  only  was  trans- 
ferred, and  that,  as  to  him,  was  burdened  with  the  prior 
attachment  lien.  He  could  not  assign,  nor  did  he  under- 
take to  assign,  any  interest  beyond  what  he  possessed. 

In  Wright  v.  Levy,  12  Cal.  257,  the  facts  were  as  follows: 
Levy  executed  and  delivered  a  promissory  note  to.Newmark. 
The  note  was  given  without  consideration,  and  for  the  pur- 
pose of  defrauding  the  creditors  of  Levy.  Newmark  was 
aware  of  the  fraud  and  participated  in  it.  Subsequently 
Newmark  sued  out  an  attachment  upon  his  note  and  levied 
upon  the  property  of  Levy.  After  Newmark's  levy,  Wright 
and  others,  creditors  of  Levy,  also  levied  upon  the  same 
property.  After  Wright's  levy,  and  pending  the  suit  of 
Newmark,  the  latter  sold  and  assigned,  for  a  valuable  con- 
sideration, the  note  executed  by  Levy,  together  with  the 
action  then  pending,  to  defendant  Jones,  who  was  an  inno- 
cent purchaser,  and  knew  nothing  of  the  fraudulent  intent 
of  Newmark  and  Levy.  Judgment  was  obtained  in  each 
case,  and  thereupon  Wright  and  other  creditors  filed  u  bill 
against  Levy,  Jones,  and  others,  setting  up  the  fraud,  and 
praying  that  plaintiff  might  be  adjudged  entitled  to  the 
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money  arising  from  the  sale  of  the  property  then  in  the 
hands  of  the  sheriff.  The  court  below  dismissed  the  bill 
and  gave  judgment  for  defendant,  Jones. 

The  supreme  court  said :  **  It  now  appears  that  after  New- 
mark's  attachment  was  levied,  the  pLiintiff  got  out  an  at- 
tachment on  his  debt,  and  it  was  levied  on  the  same  prop- 
erty as  NewmArk's;  and  that  pending  these  attachments, 
and  before  judgment,  Newmark  assigned  the  note  and  law- 
suit to  the  defendant  Jones.  It  is  found  by  the  court  that 
this  note,  attachment,  etc.,  of  Newmark,  were  fraudulent, 
but  that  the  fraud  was  not  known  to  Jones,  who  bought  for 
value.  The  question  then  comes  up,  whether  Jones  is  pro- 
tected in  his  purchase  ?  We  think,  on  this  hypothesis  of 
fact,  he  is  not.  Newmark's  proceedings  were  all  void  agaijist 
the  plaintiff.  The  plaintiflF,  by  his  levy,  took  the  property 
subject  only  to  the  superior  rights,  or  the  claim,  of  New- 
mark.  He  had,  under  the  assumed  facts,  the  real  title  as 
against  Newmark.  In  this  condition  Jones  buys,  but  Jones 
has  only  the  right  Newmark  had.  Newmark  having  been, 
in  fact,  superseded  by  plaintiff,  could  not,  by  any  deed  or 
act  of  his,  put  his  assignee  in  any  better  position.  The 
question  is  not  as  to  the  equities  of  third  persons;  the 
question  is  as  to  the  relative  equities  of  Jones  and  Wright; 
and  it  seems  Wright  has,  as  against  Jones,  the  oldest  equity 
and  the  legal  title.  While  the  property  was  legally  subject 
to  his  claim,  Wright  subjected  it  to  his  attachment;  his  title 
then  vested,  so  to  speak.  No  act  of  Newmark,  subsequently, 
could  divest  it.  All  this  is  said  on  the  assumption  of  the 
fraud  of  the  Newmark  proceedings;  for  the  effect  of  that 
fraud,  unquestionably,  is  to  make  those  proceedings  nulli- 
ties as  against  Wright.  When  they  were  nullities,  Wright 
levied  on  the  property,  and,  of  course,  his  title  dating  from 
the  levy,  is  superior  to  Jones'  title,  dating  from  the  assign- 
ment to  him  by  Newmark.  None  of  the  authorities  cited  by 
respondent's  counsel  apply  to  such  a  case  as  this.     *    *    ^ 

It  is  true  that  the  case  in  18  Johns.  {Atiderson  v.  Boberis, 

S31)  only  holds  that  after  a  sale  on  execution  of  real  estate 

fraudulently  conveyed,   the  sale  being  made  of  it  as  the 

property  of  the  fraudulent  grantor,  an  innocent  grantor 
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(grantee)  takes  no  title;  but  the  effect  of  a  levy  on  chattels 
is  not  less  decisive  in  changing  the  title  and  vesting  it  in 
the  sheriff  as  trustee  for  the  creditor.  After  it  does  so  vest,  a 
sale  by  the  fraudulent  grantee  can  not  alter  it.  The  question 
is  not  whether,  when  Jones  took  the  assignment  of  the  note, 
he  took  a  good  title  as  against  third  persons  to  the  note, 
but  whether,  when  he  took,  as  incident  to  the  note,  a  title 
or  claim  to  the  property  attached,  he  took  a  superior  right 
to  the  plaintiff,  who  had  an  older  and  better  claim  on  it. 
If,  by  operation  of  law,  Wright's  claim  to  this  property  was 
superior  to  Newmark's,  Wright  was  as  much  entitled  to 
priority  over  Jones  as  if  his  right  was  given  by  contract." 

As  in  that  case  the  proceedings  were  all  void  against 
Wright,  an  attaching  creditor  of  Levy,  by  reason  of  the 
fraud,  so  in  this,  upon  the  hypothesis  assumed,  the  bill  of 
sale  was  fraudulent  and  void  against  Winter,  by  reason  of 
failure  to  retain  possession  by  Davis,  and  by  the  attach- 
ment, the  sheriff,  as  trustee  for  Winter,  acquired  a  special 
property  in  the  articles  attached,  which  could  not-  be  taken 
away  by  any  act  of  Davis.  (See  Hetheringion  v.  Hayden,  11 
Iowa,  340-341.) 

Besides,  as  before  stated,  by  the  terms  of  the  assignment 
itself,  Davis  only  "  sold,  transferred,  assigned,  and  set 
over  "  to  respondent  his  **  right,  title,  and  interest "  in  and 
to  the  bill  of  sale,  with  power  to  enforce  the  same  accord- 
ing to  its  tenor. 

In  Morse  v.  Godfrey ,  3  Story,  391,  it  is  said:  **Bnt  there 
is  another  ground,  independent  of  this,  and  quite  decisive 
against  the  bank.  It  is  this:  that  the  very  deed  of  transfer, 
by  its  terms,  purports  to  'sell,  assign,  transfer  and  set  over' 
to  the  bank,  all  the  right,  title,  and  interest  of  Godfrey  in 
and  to  the  stock  in  the  store,  derived  from  the  mortgage  of 
Heed,  and  it  contains  no  covenants  whatsoever  as  to  tbe 
title  or  otherwise.  So  that,  it  is  a  mere  naked  conveyance 
to  the  bank  of  the  very  right,  title,  and  interest  which 
Godfrey  derived  from  the  mortgage  of  Heed,  and  nothing 
more.  The  bank,  therefore,  took  nothing  but  the  '  right, 
title,  and  interest'  of  Godfrey,  subject  to  all  its  original 
infirmities,  and  can  now   claim   under  it  nothing  which 
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Godfrey  himself  could  not  claim  against  the  assignee." 
Bat  here,  Davis  did  not,  in  terms,  assign  the  interest  he 
obtained  from  Lopez,  but  only  the  interest  he  had  at  the 
time  of  the  assignment,  and  that,  upon  the  assumption  that 
Winter's  lien  was  prior,  was  the  right  to  subject  the  prop- 
erty to  the  payment  of  his  claim,  after  the  first  lien  had 
been  satisfied.  Our  conclusion  is,  that  although  in  respect 
to  strangers,  other  creditors  or  purchasers  for  value  from 
Lopez,  without  notice,  the  attachment  might  have  been  in- 
operative, it  was  not  so  as  to  Davis,  whether  he  left  the 
property  in  charge  of  Lopez,  Moresi,  or  other  agents 
(Story  on  Bailments,  sec.  126;  Bridge  v.  Wyman^  14 
Mass.  194;  Wheeltr  v.  Nijchohy  32  Me.  240,  241);  that  if 
Davis,  at  the  time  of  the  assignment,  had  obtained  or  re- 
taken possession  from  either  of  the  parties  above  named, 
instead  of  making  an  assignment  to  respondent,  he  could 
not  have  claimed  a  prior  right  to  the  property  under  the 
bill  of  sale,  and  that  respondent  stands  in  no  more  favora- 
ble position. 

The  foregoing  is  based,  of  course,  upon  the  assumption 
that  the  jury  may  have  found  for  respondent,  under  the  in- 
structions, upon  the  ground  that  the  attachment  lien,  al- 
though valid  and  creating  prior  rights  in  favor  of  Winter, 
was  subsequently  lost  by  reason  of  the  sherifi"s  failure  to 
retain  its  custody  and  control.  Proceeding  upon  the  same 
assumption,  it  becomes  necessary  to  examine  some  of  the 
instructions  given  for  respondent. 

The  fourth  instruction  informed  the  jury  that,  "where 
personal  property  is  sold  or  mortgaged,  and  the  purchaser 
or  mortgagee  gets  the  possession  of  such  property  at  any 
time  after  the  sale  or  mortgaging,  but  before  the  levy  of  an 
attachment  or  execution,  such  delivery  or  getting  of  posses- 
sion before  such  levy  will  be  suflScient  under  the  statute 
of  frauds,  and  render  such  sale  or  contract  of  mortgage 
valid  as  against  such  levy  of  attachment  or  execution." 

The  language  of  the  instruction  quoted  was  used,  sub- 
stantially, and  adopted  as  correct,  in  Clate  v.  Steele,  6  Nev. 
335,  and,  in  that  case,  was  entirely  correct;  for  there  the 
only  question  was,  as  to  the  meaning  of  the  words  **  imme- 
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diate  delivery,"  as  used  iu  the  statute.  (Stat.  1861,  p.  20, 
sec.  64.)  There  was  no  question  in  that  case,  but  that  be- 
fore the  attachment,  and  at  the  time  thereof,  the  possession 
was  in  the  vendee.  But  here,  it  was  strenuously  urged  by 
appellant,  and  the  testimony  of  several  witnesses  tended  to 
show,  that  at  the  time  of  the  attachment  the  possession  and 
control  was,  and  for  a  long  time  prior  thereto  had  been,  in 
the  possession  of  Lopez.  Under  such  circumstances,  it  was 
error  to  instruct  that  a  simple  delivery  or  getting  of  posses- 
sion at  any  time  after  the  sale,  rendered  the  sale  or  contract 
of  mortgage  valid  as  against  an  attaching  creditor;  because 
there  was  much  testimony  to  the  effect  that,  quite  imme- 
diately after  the  bill  of  sale  was  executed,  and  until  the  at- 
tachment, the  property  was  in  the  possession  of  Lopez.  If; 
was  not  only  necessary  for  Davis  to  have  gotten  possession 
before  the  attachment,  but  a  sufficient  continued  change  of 
possession  thereafter  was  just  as  requisite. 

The  sixth  instruction  was  based  upon  the  hypothesis,  that 
the  respondent  had  the  actual  possession  of  the  property 
from  and  after  the  execution  of  the  bill  of  sale  by  Lopez, 
and  tliat  he  toas  the  agent  of  Davis. 

The  seventh  instruction  was  as  follows:  *'  It  is  as  essen- 
tial that  an  officer  levying  a  writ  of  attachment  should 
actually  retain  actual  possession  and  custody  of  the  property 
attached,  as  that  he  should  take  the  possession  and  custody 
at  (lie  time  of  the  levy,  and  if  the  officer  levying  the  writ 
of  attachment,  surrender  or  by  any  means  lose,  whether  by 
design,  or  negligence,  or  accident,  the  actual  possession  and 
custody  of  such  property,  then  other  attaching  creditors  or 
purchasers  or  mortgagees  in  good  faith  for  value,  may  ac- 
quire possession  of  the  same,  unless  such  person  be  in  the 
possession  as  keeper,  and  such  possession  will  hold  against 
such  attachment,  and  in  the  case  of  a  purchaser  or  mort- 
gagee, against  any  subsequent  levy  by  attachment  or  exe- 
cution." It  is  difficult  to  say  what  was  intended  by  that 
instruction.  Still,  the  jury  might  well  have  understood  it 
as  instructing  them  that,  if  the  sheriff  surrendered,  or  by  any 
means  lost,  the  actual  custody,  whether  by  the  design  of 
Davis  or  otherwise,  yet  if  respondent  was  an  assignee  of 
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the  bill  of  sale  in  good  faith,  for  value,  he  could  hold  the 
property  if  he  was  not  a  keeper,  and  that  was  not  claimed. 

In  the  first  place,  there  was  no  proof  that  respondent  was 
a  bonajide  purchaser  for  value,  as  before  stated,  and  it  was 
error  to  instruct  the  jury  as  though  he  was  such.  In  the 
second  place,  as  to  Davis,  the  sheriff's  constructive  posses- 
sion was  not  lost,  because  the  property  was  all  the  time  in 
the  custody  of  some  agent  of  Davis,  by  his  consent.  So 
far  as  Davis  was  concerned,  the  sheriff  had  constructive 
possession  all  the  time,  for  there  was  no  testimony  that 
Davis  ever  resigned  his  position,  or  asked  to  be,  or  was,  re- 
leased from  his  responsibility,  and  his  possession  as  keeper 
was  the  possession  of  the  sheriff.  (Drake  on  Attach.,  sec. 
431.) 

The  jury  were  told  that  it  was  as  necessary  that  ihe 
offker  levying  the  vxrit  should  actually  retain  the  actual 
possession  as  that  he  should  take  possession  at  the  time  of 
the  levy.  Now,  it  was  not  necessary  that  the  sheriff  should 
retain  the  actual  possession.  Constructive  possession  by  a 
keeper  was  all  that  the  law  required. 

**  An  indispensable  element  of  the  continued  existence  of 
the  lien  is  the  officer's  continued  possession  of  the  property, 
actual  or  constructive,  that  is,  personally  or  by  another." 
(Drake  on  Attach.,  sec.  350.) 

The  seventh  instruction  was  misleading  and  erroneous. 

Following  is  the  ninth  instruction:  **If  the  jury  believe 
from  the  evidence  that  Damacio  Lopez  sold  or  mortgaged 
the  property  in  controversy  to  W.  T.  Davis,  and  that  the 
said  Davis,  or  his  assignee,  or  vendee,  got  lawful  possession 
of  said  property,  either  at  the  ranch  of  Moresi  in  Ormsby 
county  or  elsewhere,  and  that  such  possession  was  acquired 
peaceably  and  fairly  and  legally  at  any  time  before  the 
actual  levy  of  the  execution  in  the  hands  of  defendant 
Swift,  and  if  the  jury  further  believe  from  the  evidence  that 
there  was  a  contract  of  mortgage  between  Lopez  and  W. 
T.  Davis,  to  secure  debts  from  said  Lopez  to  said  Davis  and 
Moresi,  or  either  of  them,  and  that  said  indebtedness  is 
still  unsatisfied  in  whole  or  in  part,  then  the  jury  should 
fiud  for  the  plaintiff." 
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It  is  difficult  to  perceive  how  the  jury  could  Lave  done 
otherwise  than  to  find  a  verdict  for  respondent,  under  that 
instruction,  if  they  believed  that  the  indebtedness  from 
Lopez  had  not  been  fully  paid,  although  they  might  have 
believed  also  that  Winter  obtained  a  prior  lien  by  his  at- 
tachment; that  Davis  was  keeper  and  had  control  and  cus- 
tody of  the  property  by  himself  or  his  agents. 

The  possession  of  Davis  or  Moresi  was  ''lawful,"  and  it 
was  **  peaceably,  fairly,  and  legally  acquired,"  although 
Davis  was  keeper  and  Moresi  his  agent;  but  if  Winter  ac- 
quired a  prior  lien,  and  Davis  was  appointed  and  acted  as 
keeper  and  Moresi  as  the  keeper's  agent,  it  is  not  true,  for 
the  reasons  before  stated,  that  fair,  peaceable,  and  lawful 
possession  by  Davis  or  Moresi,  at  any  time  before  levy  under 
execution,  necessarily  entitled  respondent  to  recover. 

The  tenth  instruction  was  given  upon  the  hypothesis  that 
Lopez  had  the  actual  possession  from  and  after  the  execu- 
tion of  the  bill  of  sale,  as  claimed  by  appellant,  and  was  as 
follows:  **If  the  jury  believe,  from  the  evidence,  that 
Damacio  Lopez  had  actual  possession  and  control  of  the 
pack  train  and  property  in  controversy  from  and  after  the 
alleged  execution  of  the  bill  of  sale  or  chattel  mortgage 
from  him  to  W.  T.  Davis,  *  *  *  and  that  Moresi 
or  W.  T.  Davis  paid  the  expenses  of  running  the  pack  train 
and  received  the  benefit  of  the  earnings  of  said  train  in  the 
discharge  of  any  debt  of  said  Lopez  to  Davis  and  Moresi, 
or  either  of  them;  still  the  jury  should  find  for  plaintiff  if 
they  further  find,  from  the  evidence,  that  any  portion  of 
such  debts  from  Lopez  to  Davis  or  Moresi  was  unsatisfied, 
and  that  afterwards,  but  not  as  keeper,  Davis  or  his  assignee, 
Moresi,  had  gotten  lawful  possession  of  such  property,  at 
any  time  before  the  levy  of  the  execution  by  Swift,  whether 
possession  was  acquired  at  the  ranch  of  Moresi  or  else- 
where." 

By  the  twelfth  instruction  the  jury  were  advised  that,  "a 
party  in  possession  of  land  is  presumed  to  be  in  possession 
of  the  personal  property  thereon  until  the  contrary  is 
shown."  In  brief,  the  jury  were  instructed  that  respondent 
could  recover  if  he  got  lawful  possession  from  Lopez  at  any 
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time  before  levy  under  the  execution,  and  the  mortgage 
debt  was  not  paid.  If  Lopez  had  actual  possession  and 
control  of  the  property  from  and  after  the  execution  of  the 
bill  of  sale,  as  the  instruction  assumes  to  have  been  the 
case,  then  he  brought  it  to  respondent's  ranch,  as  he  testi- 
fied that  he  did.  If  such  was  the  case,  and  possession  of 
the  ranch  was  presumptive  evidence  of  respondent's  posses- 
sion of  the  personal  property  thereon,  then  he  must  have  been 
in  ** lawful"  possession  so  far  as  he  was  concerned;  for 
certainly,  upon  those  facts,  he  did  nothing  unlawful.  The 
jury,  then,  were  bound  to  find  for  him,  under  the  instruc- 
tion, notwithstanding  the  facts  that  Winter  may  have  ac- 
quired a  prior  lien;  that  there  was  no  proof  that  respondent 
paid  any  consideration  for  the  assignment;  that  he  purchased 
no  other  or  greater  interest  or  better  title  than  Davis  had  at 
the  time;  that  Davis,  had  he  obtained  the  actual  possession 
from  either  Lopez  or  Moresi,  instead  of  assigning  his  interest 
to  respondent,  could  not  have  recovered,  and  that  respondent 
was  in  no  better  situation.  The  fourteenth  instruction  was 
erroneous  in  permitting  the  jury  to  disregard  the  entire  tes- 
timony of  '*  a  witness  who  had  willfully  sworn  falsely  on  any 
matter  in  the  case."  That  privilege  should  have  been  lim- 
ited to  witnesses  who  had  willfully  sworn  falsely  upon  a  male- 
rial  matter.  We  deem  it  unnecessary  to  consider  the  in- 
structions offered  by  appellant  and  refused  by  the  court. 
Enough  has  been  said  already  to  indicate  the  rights  of  the 
parties  at  another  trial. 

The  judgment  and  order  appealed  from  are  reversed,  and 
the  cause  remanded. 

Hawley,  J.,  dissenting: 

There  were  two  theories,  upon  either  of  which,  the  re- 
spondent claimed  that  he  was  entitled  to  recover  a  verdict. 

First,  upon  the  ground  that  at  the  time  of  the  pretended 
levy  of  the  attachment,  and  for  a  long  time  prior  thereto, 
W.T.  Davis  &  Co.,  as  mortgagees,  had  the  actual,  open,  and 
notorious  possession  of  the  property  in  controversy,  and 
that  the  attachment,  if  levied,  was  subject  to  their  rights  as 
mortgagees.     Second,  that  if  there  was  a  valid  attachment, 
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the  lien  was  losk  by  a  failure  upon  the  part  of  the  attaching 
officer  to  keep  possession  of  the  property. 

Upon  the  first  point,  as  to  the  possession  of  the  property, 
prior  to  the  attachment,  there  was  a  substantial  conflict  of 
evidence  sufficient  to  have  sustained  a  verdict  on  either  side. 

Appellant,  to  prove  the  levy  of  the  attachment  and  the 
appointment  of  W.  T.  Davis,  as  keeper,  relied  upon  the 
sheriffs  return  to  the  writ  of  attachment. 

Eespondent  sought  to  show  by  the  testimony  of  the  sher- 
iff that  the  attachment  was  levied,  if  at  all,  subject  to  the 
rights  of  the  mortgagees,  and  that  the  appointment  of  Davis, 
as  keeper,  was  made  subject  to  his  claim  as  a  mortgagee;  but 
this  evidence  was  erroneously  excluded  by  the  court.  The 
respondent  claimed,  in  the  first  instance,  that  the  testimony 
submitted  upon  his  part,  if  believed,  entitled  him  to  a  ver- 
dict. Second,  that  if  the  jury  disbelieved  his  side  of  the 
story,  and  believed  appellant's  witnesses,  then  the  same  re- 
sult would  inevitably  follow,  because  it  affirmatively  ap- 
peared therefrom  that  if  there  was  any  valid  attachment 
(which  respondent  continually  denied),  it  was  lost  by  a  fail- 
ure upon  the  part  of  the  attaching  officer  to  keep  the  custody 
and  control  of  the  property.  It  is  upon  the  latter  theory 
that  the  instructions  complained  of  were  given.  The  return 
of  the  officer  does  not  show,  or  tend  to  show,  that  the  prop- 
erty attached  thereafter  remained  in  the  possession  of  the 
sheriff  or  his  keeper.  There  is  no  testimony  that  Davis,  as 
keeper,  turned  over  the  possession  of  the  property  to  Lopez, 
or  to  anybody  else.  There  i&  no  testimony  that  the  lieu  of 
the  attachment  (if  any  ever  existed)  was  lost  by  any  act  or 
agency  of  Davis,  as  keeper. 

Lopez  testified  that  he  had  the  custody  and  control  of  the 
property  after,  as  well  as  before,  the  levy  of  the  attachment; 
that  he  ordered  the  mules  brought  down,  and  directed  that 
they  should  be  put  upon  the  ranch  owned  by  Moresi. 

If  Moresi  obtained  the  possession  by  any  illegal,  forcible, 
or  fraudulent  means,  or  through  any  act  or  agency  upon  tLe 
part  of  Davis,  as  keeper,  he  would,  of  course,  be  estopped 
from  claiming  any  benefit  on  account  of  such  possession. 
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Bafc,  on  the  other  hand,  if  he  obtained  the  possession  hon- 
estly, if  there  were  no  illegal,  forcible,  or  fraudulent  means 
used  by  him,  or  any  one  acting  in  his  behalf,  to  secure  the 
possession  and  control  of  the  property,  and  he  did  not  se- 
cure such  possession  through  any  act  or  agency  of  Davis,  as 
keeper,  then,  certainly,  he  would  not  be  estopped  from  de- 
nying the  pretended  lien  of  the  attachment. 

Ifc  may  be  admitted  that  some  of  the  instructions  given 
upon  this  point  were,  standing  alone,  calculated  t6  mislead 
the  jury;  but  when  they  are,  as  they  should  be,  taken  as  a 
whole  and  construed  together  with  reference  to  the  particular 
facts  and  circumstances  testified  to  in  this  case,  I  do  not 
think  the  jury  could  have  been  misled  upon  the  real  ques- 
tions at  issue. 

If  the  jurors  believed  that  "W.  T.  Davis,  in  violation  of 
his  duties  and  of  the  trusts  reposed  in  him,  as  keeper,  al- 
lowed the  property  to  be  surrendered  either  to  Lopez  or 
Moresi  (oranybody  else),  it  was  their  duty,  under  the  instruc- 
tions upon  this  branch  of  the  case,  to  have  found  in  favor  of 
appellant. 

The  instructions  (taken  together  as  before  stated)  properly 
left  the  questions  of  fact  for  the  j  ury  to  decide  whether  the  lieu 
of  the  attachment  (if  valid)  was  kept  good,  or  whether  it  was 
lost  by  a  failure  upon  the  part  of  the  sheriff  to  keep  the  pos- 
session; and  if  lost,  whether  Moresi,  without  any  fraudulent 
or  illegal  means  on  his  part,  or  any  act  upon  the  part  of 
Davis,  as  keeper,  legally  came  into  the  possession  of  the 
property,  and  had  the  rightful  possession  of  it  at  the  time 
of  the  levy  of  the  execution. 

There  was  suflScient  testimony  upon  these  points  to  sus- 
tain a  verdict  in  respondent's  favor. 

Davis  &  Co.  were  bona  fide  mortgagees,  and  if  the  lien  of 
the  attachment  was  lost  (through  no  agency  of  W.  T.  Davis, 
as  keeper),  they  had  the  unquestioned  legal  right  to  sell  and 
dispose  of  their  interest  in  the  property  to  Moresi. 

The  only  objection  urged  to  the  fourteenth  instruction  is 
the  omission  to  insert  the  word  "  material."  Appellant  has 
failed  to  point  out  any  immaterial  matter  testified  to  by  any 
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witness,  and  hence  has  failed  to  affirmatively  show  that  be 
might  have  been  prejudiced  by  the  giving  of  this  instruction, 
even  if  it  is  erroneous. 

In  my  opinion,  the  judgment  of  the  district  court  ougbt 
to  be  affirmed. 


[No.  917.] 

THE  STATE  OP  NEVADA,  Appellant,  v.  THE  CAU- 
FOBNIA  MINING  CO.,  Eespondent. 

A  Judgment  for  Delinquent  Taxes  must  Include  the  Penalty. — ^In  a 
suit  for  delinquent  taxes  and  penalties,  the  attorneys  for  the  state,  in* 
eluding  the  district  attorney,  consented  to  withdraw  the  claim  for  penal- 
ties from  the  consideration  of  the  court,  and  take  judgment  for  the 
amount  of  the  tax.  The  judgment  was  so  entered:  Held,  error;  that 
it  was  the  duty  of  the  court  to  include  the  amount  of  the  penalties  in 
the  judgment. 

Idem — Consent  of  Attorney  and  State  Officers  Void. — ^Neither  the  dis- 
trict attorney,  other  counsel  for  the  state,  nor  any  of  the  state  officers,  are 
clothed  with  any  authority  to  give  consent  to  a  judgment  for  delinquent 
taxes,  without  including  the  penalties. 

Idem — Right  of  Appeal. — As  no  consent  could  be  given  to  the  entry  of  the 
judgment:  Ileldf  that  an  appeal  lies,  in  favor  of  the  state,  from  the 
judgment. 

Special  Law. — Section  3  of  the  "act  to  discontinue  litigation  touching  in- 
equitable claims  for  taxes  and  penalties"  (Stat.  1879,  143):  Helclf  un- 
constitutional, it  being  a  special  law  in  violation  of  sections  20  and  21  of 
art.  IV,  of  the  constitution.     (Hawley,  J.,  dissenting.) 

Idem. — A  law  which  applies  only  to  an  individual  or  to  a  number  of  individ- 
uals selected  out  of  the  class  to  which  they  belong,  is  a  special  law. 

Appeal  from  the  District  Court  of  the  First  Judicial  Dis- 
trict, Storey  County, 

The  facts  appear  in  the  opinion. 

F.  V,  Drake,  District  Attorney  for  Storey  County,  for  Ap- 
pellant : 

I.  The  consent  of  parties  did  not  authorize  the  court  to  en- 
ter a  judgment  for  less  than  the  law  demanded 

The  statute  controls  judicial  officers  as  well  as  ministerial 
or  executive  officers.  (Sees.  3153-3159,  and  3232,  3233, 
3238,  2  Comp.  Laws;  Cooley  on  Tax.  358,  359,  and  cases 
cited;  TJiaicher  v.  Powell,  6  Wheat.  119;  State  v.  C.  F.  B. 
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B.f  10  Nev.  49;  Hobari  v.  Hobart,  45  la.  601;  Nonoegian 
Sti^i,  81  Pa.  St.  349;  CoAen  v.  Ban^eU,  5  Cal.  195;  Eilh  v. 
Chicago,  60  111.  86;  Cedar  Rapids  R.  R.  Co.  v.  Carroll  Co., 
41  la.  153;  /S'to^e  eo:  re^  Ash  v.  Parkinson,  5  Nev.  15; 
5/a/e  V.  (7o7i.  Fa.  Mfg.  Co.,  13  Id.  289;  Murray  v.  /Sto/e,  34 
Tex.  331;  Wearne  v.  Uaynes,  13  Nev.  103.) 

II.  The  attorneys  on  the  part  of  the  state  had  no  au- 
thority to  compromise  the  cause  of  action.  (1  Wait's  Ac- 
tions and  Defenses,  p.  436,  sec.  4;  Spears  \.  Ledergerber,  66 
Mo.  465;  Walden  v.  Bolton,  65  Mo.  405;  Maddux  v.  Bevait, 
39  Md.  485,  496;  Adams  v.  Roller,  35  Tex.  711;  Moyey. 
Cogdell,  69  N.  C.  93;  Marbourg  v.  Smith,  11  Kans.  554;  State 
V.  Manhattan  Co.,  4  Nev.  318;  Holker  v.  Parker,  7  Cranch, 
436;  /SAaz^  v.  Kidder,  2  How.  (N.  Y.)  Pr.  244;  Adams  et  at. 
V.  Bradley  et  al.,  9th  U.  S.  Circuit  Court;  Wadham  v.  (?a?/, 
73  111.  415;  Stackhouse  v.  O'Hara,  14  Pa.  St.  88;  i?ato  v. 
Seabury,  1  Sprague,  433;  Dei^wort  v.  Looner,  21  Conn.  245; 
AWan  V.  Jackson,  16  111.  272;  i?0M6  v.  Barnes,  1  Md.  Ch. 
127;  Davidson  v.  Rozier,  23  Mo.  387;  FatY  v.  Conant,  15  Vt. 
314;  Smock  v.  Dade,  5  Hand.  (Va.)  639;  Smith  v.  Dixon,  3 
Mete.  (Ky.)  438;  PeopZe  ea;  re?.  J?o>ic?ei  v.  J\r.  /?.  jP.  J?.  c6  i?.  R. 
A.,  38  Cal.  665;  Waters'  case,  4  Court  of  Claims,  389;  Parsel 
V.  Barnes,  25  Ark.  261;  People  v.  Minor,  2  Lans.  396;  /S/a^e 
V.  Jifen,  32  Tex.  273;  Mxon  v.  Auditor,  25  La.  An.  433; 
Tresion  v.  Si7Z,  60  Cal.  43;  Svnnfen  v.  Sioinfen,  24  Beav. 
549;  Brackett  v.  Norton,  4  Conn.  517;  Lockhart  v.  Wyatt,  10 
Ala.  231.) 

III.  The  judgment  was  entered  without  dismissing  any 
part  of  the  action,  and  was  a  judicial  determination  of  de- 
fendant's liability  of  the  tax.  Being  such  determination, 
the  delinquencies  or  penalties  attached  by  operation  of  law, 
and  there  can  be  no  fact  in  the  cases  for  further  or  future  in- 
vestigation. The  delinquencies  or  percentages  necessarily 
follow  the  tax.  The  appellate  court  has  the  power  to  ren- 
der the  judgment  that  should  have  been  entered  in  the 
court  below.  (1  Comp.  L.  1400;  State  of  Nevada  v.  Con.  Va. 
Mfg.  Co.,  13  Nev,  289;  Lane  v.  Kirkman,  Minor  (Ala.),  411; 
Campbell  v.  May,  31  Ala.  567;  Wroth  v.  Johnson,  4  Har.  & 
M.  284;  Gordon  v.  Downey,  1  Gill,  41;  Kennedy  v.  Loivery, 


236      State  of  Nevada  v,  Cal.  M.  Co.   [Sap.  Ct. 

Argument  for  Appellant. 

1  Binn.  393;  Darby  v.  Hender807i,  3  Munf.  115;  Blanc  v. 
Samum,  2  Call,  415;  31antz  v.  Ileiidley,  2  Hen.  &  M.  308; 
Smith  V.  Walker,  1  "Wash.  195;  McClure  v.  Lay,  30  Ala.  208; 
Emanuel  v.  Hotelier,  19  La.  An.  525;  O^Skea  v.  Kirhe^\  8 
Abb.  Pr.  69;  Treviiio  v.  Fernandez,  13  Tex.  630;  Kinsey  v. 
Steioart,  14  Id.  457;  (?a/ia«  v.  iVet;t7/e,  2  Cal.  81.) 

IV.  The  actio  discontinue  litigation  touching  inequitable 
claims  for  taxes  and  penalties  is  unconstitutional,  for  sev- 
eral reasons: 

1.  The  act  embraces  more  than  one  subject,  and  the  sub- 
jects are  not  expressed  in  the  title.  (Const.,  art.  IV.,  sec. 
17;  1  Comp.L.108;  Potter's  Dwarris  on  Stats.  103-107,  and 
cases  cited;  State  v.  Silver,  9  Nev.  227;  People  v.  Jilahoney, 
13  Mich.  494.) 

2 .  It  is  a  special  law  in  violation  of  sees.  20, 21,  of  art.  IV., 
and  sees.  1,  2,  of  art.  VIII.,  of  the  constitution.  (Davies  v. 
McKeehy,  5  Nev.  369; -HbWe?i v. James,  11  Mass. 396;  Simonds 
V.  Simonds,  103  Id.  572;  State  v.  Esterbrook,  3  Nev.  173; 
Toledo  R.  jB.  V.  Nordyke,  27  Ind.  95;  Williams  v.  Bidleman, 
7  Nev.  68;  State  v.  Toll  Road  Co,,  10  Id.  155.) 

3.  Section  3  of  the  act  discloses  an  assumption  of  judi- 
cial functions  on  the  part  of  the  legislature  and  coDflicts 
with  art.  III.,  Con.  (Sedg.  on  Con.  of  St.  and  Const. 
Laws,  138  et  seq.,  166-170,  notes  and  cases;  Cooley  on  Const. 
Lim.  99-105;  Kimbcdl  v.  Toion  of  Rosendale,  42  Wis.  407; 
Ervine's  Appeal,  16  Pa.  St.  266;  Greenongh  v,  Ghxenough,  11 
Id.  494;  De  Chestellus  v.  Fairchild,  15  Id.  18;  Trustees  v. 
Baily,  10  Fla.  238;  Taylor  v.  Place,  4  E.  I.  324;  Denny  v. 
Mattoon,  2  Allen,  361;  Governor  v.  Porter,  5  Humph.  165; 
State  V.  Fleming,  7  Id.  152;  People  v.  Supervisors,  16  N.T. 
424;  Eeisser  v.  Tell  Ass'n,  4  W.  &  S,  227;  Moser  v.  While, 
29  Mich.  59;  Butler  v.  Supervisors,  26  Id.  22;  Hart  v.  Hen- 
derson, 17  Id.  218;  People  v.  Goldtree,  44  Cal.  323;  McDanid 
V.  Correll,  19  111.  226;  Holden  v.  James,  11  Mass.  402-405; 
Picquet,  Appellant,  5  Pick.  64.) 

4.  It  impairs  the  obligations  of  contracts.  (Sedg.  on 
Con.  of  St.  &  Const.  Law,  630,  631;  Pott.  Dwar.  on  Stats. 
474,  477,  478;  Rhodes  v.  O'Farrell,  2  Nev.  60;  Cooley  on 
Const.  Lim.  289;  Oatman  v.  Bond,  15  Wis.  28. 
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il.  A,  Murphy,  Attorney-General,  and  R.  M.  Clarke,  also 
for  Appellant : 

I.  Upon  the  point  that  the  act  is  an  exercise  by  the  legis- 
lature of  judicial  functions.  (Sedg.  on  St.  &  Const.  Law, 
166-170;  4  Wheat.  558;  5  Pick.  65-70;  11  Mass.  396, 
402-405;  2  Allen,  361,  376-378;  4  B.  I.  324-337;  26  Mich. 
22-26;  29  Id.  57.) 

II.  By  section  3  in  question  the  legislature  attempts 
to  ratify  and  confirm  an  unauthorized  act  of  the  district  at- 
torney in  remitting  a  tax.  The  legislature  have  no  power 
to  remit  a  tax.  It  can  not  relieve  a  party  from  the  payment 
of  a  tax  which  has  been  levied  by  the  law.  If  the  legisla- 
ture can  relieve  a  tax-payer  from  the  payment  of  his  taxes 
after  they  have  been  levied  and  become  due,  a  fortiori,  it 
can  relieve  him  before  the  taxes  have  been  levied  and  have 
become  due.  To  relieve  a  tax-payer  from  the  payment  of 
his  taxes,  either  before  or  after  levy,  would  be  to  take  the 
burdens  of  government  from  one  and  put  them  upon  another. 
This  would  produce  precisely  the  inequality  of  taxation 
which  art  X.  of  the  Constitution  of  Nevada  inhibits.  (Const. 
Nev.,  art.  X.;  Cooley  on  Tax.  152,  153;  3  Ohio  St.  1,  14, 
15;  5  Id.  589,  592;  9  Wis.  410,  420-423;  26  Mich.  26;  34 
Cal.  432;  37  Id.  242,  246;  51  Id.  19,  23;  3  Nev.  179,  180.) 

III.  The  whole  act,  of  which  sec.  3  is  but  a  part,  is  invalid 
for  the  reason  that  it  is  a  **  special  law  "  for  the  '*  collection 
of  taxes,"  which  is  prohibited  by  sec.  20  of  article  IV.  of  the 
constitution  of  Nevada.     (Const,  of  Nev.,  art.  IV.,  sec.  20.) 

It  is  special  because  it  relates  to  particular  suits  only. 
Ik  has  no  general  application.  It  is  not  a  rule  of  conduct 
or  principle  for  the  government  of  the  people.  It  has  no 
prospective  operation.  It  seeks  to  affirm  certain  judgments 
by  confirming  the  agreement  of  the  district  attorney  of 
Storey  county  made  in  special  cases.  It  has  none  of  the 
characteristics  of  a  general  law,  and  all  the  characteristics 
of  a  special  law.  It  must  be  pleaded,  and  requires  evi- 
dence to  give  it  application  and  effect. 

C.  J.  Hilhjer,  for  Respondent: 

I.  The  supreme  court  of  this  state  is  nowhere  and  in  no 
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manner  charged  with  the  supervision  of  the  collection 
of  the  revenue.  The  jurisdiction  accrues  solely  from  the 
fact  that  an  appeal  has  been  taken  from  a  judgment  in 
a  civil  action,  and  the  determination  must  be  in  accordance 
Avith  the  principles  which  govern  appeals  in  all  civil  actions. 
(2  Comp.  L.  196  (Rev.  Act.,  sec.  36);  Mayo  v.  Ah  Loy^  32 
Cal.  477;  EM  v.  Foote,  39  Cal.  439.) 

II.  The  district  attorney  is  appointed  bylaw  to  represent 
the  state  as  its  attorney,  and  as  to  all  matters  of  practice 
he  is  invested  with  the  same  authority,  and  charged  with 
the  same  responsibility  as  other  attorneys  in  other  civil  ac- 
tions.    (Rev.  Act.,  sec.  29.) 

III.  The  judgment  was  entered  by  consent  of  the  attor- 
ney, and  can  not  therefore  be  disturbed  even  if  erroneous 
on  its  face.  (13  Cal.  191;  22  Id.  456;  6  Id.  666;  9  Id. 
277.) 

IV.  What  the  attorneys  for  the  state  really  did,  and  all 
that  they  did,  was  to  say  that  in  the  then  pending  action 
they  would  no  further  proceed  for  the  collection  of  the  pen- 
alties, and  their  authority  to  do  this  is,  under  the  decisions, 
beyond  reasonable  question.  {Holmes  v.  Bodgers,  13  Cal. 
191 ;  Farmers'  Bank  v.  Sprigg,  11  Md.  389;  GaUlard  v.  Smart, 
6  Cow.  383;  Board  of  Commissioners  \.  Youngei\  29  Cal.  147.) 
The  record  does  not  disclose  a  want  of  special  authority,  and 
in  the  absence  of  any  showing,  authority  will  be  presumed. 
(See  6  Cow.  383,  above  cited,  and  Preston  v.  Hill,  50  CaL 
55,  56.) 

V.  The  order  of  withdrawal,  even  if  authorized,  was  not 
void,  but  at  most  merely  voidable. 

The  right  to  avoid  an  act  of  this  character  is  lost  by  ac- 
quiescence, and  the  act  is  ratified  without  respect  to  time, 
by  the  acceptance  and  retention  by  the  client  of  that  which 
was  the  consideration  for  which  it  was  obtained.  {Mayor 
V.  Foulhrod,  4  Wash.  C.  C.  511.) 

VI.  The  authority  to  commence  and  defend  suits  when- 
ever in  their  discretion  the  interests  of  the  state  will  be 
thereby  subserved,  necessarily  includes  the  authority  to  ex- 
ercise their  own  judgment  in  refusing  to  institute  legal  pro- 
ceedings, and  by  so  doing,  to  bind  the  state  in  its  relation 
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to  parties  who  are  misled  or  prejudiced,  or  acquire  equities 
thereby. 
YII.  The  act  in  question  is  not  unconstitutional. 

1.  The  title  embraces  but  one  subject.  Each  section  of 
the  act  provides  that  under  certain  conditions  there  shall  be 
DO  further  litigation  concerning  a  specified  class  of  taxes  or 
penalties. 

2.  The  third  section  is  not  an  encroachment  upon  judi- 
cial prerogatives. 

All  the  decisions  cited  by  the  counsel  for  appellant  are 
of  cases  involving  the  question  as  to  how  far  litigation  be- 
tween private  individuals,  and  respecting  private  rights,  can 
be  controlled  by  legislative  action.  Such  cases  have  no 
relevancy  to  the  present  question. 

3.  The  objection  that  this  is  special  legislation  needs  no 
other  answer  than  a  reference  to  the  numerous  decisions  of 
this  court,  upholding  the  constitutionality  of  those  legisla- 
tive provisions  prescribing  a  special  mode  for  the  assessment 
and  collection  of  taxes  upon  the  proceeds  of  mines.  (See 
also,  Youngs  v.  Hall,  9  Nev.  212.) 

VIII.  The  questions  whether  a  penalty  is  part  of  a  tax, 
and  whether  the  legislature  has  the  power  to  remit  a  tax  or 
penalty,  are  in  no  way  involved  in  the  decision  of  these  ap- 
peals. The  section  being  considered  does  not  purport  to 
remit  anything.  It  does  not  deal  with  any  liability  for 
taxes  or  penalties,  but  only  with  the  validity  of  a  certain 
class  of  judgments.  This  court  has  no  means  of  knowing 
whether  any  tax  or  penalty  was  ever  due  from  these  defend- 
ants. The  question  of  original  liability  has  nothing  to  do 
with  the  question  whether  a  judicial  investigation  has  been 
80  conducted  that  the  judgment  in  which  it  resulted  can  be 
reversed. 

The  latter  is  the  only  question  before  this  court.  The 
only  bearing  which  this  section  can  have  upon  the  contro- 
versy is  by  way  of  ratification  of  the  act  of  the  state's  at- 
torney. The  legislature  was  asked  to  pass  it  only  out  of 
abundant  caution,  because  it  had  been  argued,  that  the 
consenting  by  the  district  attorney  to  a  judgment  for  less 
than  the  amount  claimed  in  the  complaint,  was  in  the  nature 
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of  a  compromise,  and  that  the  usual  presumption  in  favor 
of  special  authority  to  the  attorney  could  not  be  here  in- 
dulged, because  the  client  was  the  state. 

By  the  Court,  Beatty,  C.  J. . 

The  complaint  in  this  action  was  filed  March  16,  1877. 
It  showed  by  the  usual  averments  that  the  taxes  due  from 
the  corporation  defendant,  on  account  of  the  proceeds  of 
its  mine  for  the  quarter  year,  ending  September  30,  1876, 
were  delinquent,  and  prayed  judgment  therefor  and  for  the 
prescribed  penalties  and  costs. 

To  this  complaint  the  defendants  demurred,  upon  grounds 
which  are  now  confessed  to  have  been  without  merit.  Such 
being  the  state  of  the  pleadings,  the  following  judgment  was 
entered  by  order  of  the  court  on  the  fifth  of  May,  1877: 

**  This  cause  coming  on  regularly  for  hearing  by  consent 
of  parties  at  this  day,  now  come  said  parties  in  open  court 
by  their  respective  attorneys,  F.  V.  Drake,  district  attorney, 
and  Lewis  &  Deal,  attorneys  for  plaintiff,  and  E.  S.  and  W. 
S.  Mesick,  attorneys  for  defendant,  and  the  said  plaintiff, 
by  consent  of  defendant,  withdraws  its  claim  from  the  con- 
sideration of  the  court  for  the  penalties  mentioned  in  the 
complaint  in  said  cause,  and  takes  judgment  for  the  sum  of 
seventy-two  thousand  three  hundred  and  fifty-five  dollars 
and  eighty-nine  cents,  the  tax  sued  for,  and  one  thousand 
five  hundred  dollars,  fees  for  district  attorney,  besides  cosl; 
of  suit  herein,  taxed  at  forty-eight  dollars  and  seventy-nine 
cents.  Wherefore  it  is  ordered  and  adjudged  that  the 
plaintiff  have  and  recover  in  this  action  of  and  from  the 
defendant  the  sum  of  seventy-three  thousand  nine  hundred 
and  four  dollars  and  sixty-eight  cents,  in  United  States 
gold  coin,  and  that  plaintiff  have  execution  therefor." 

From  this  judgment  the  plaintiff  appeals,  and,  there  being 
no  statement  of  the  case  annexed  to  the  record,  the  ques- 
is,  whether  error  appears  upon  the  judgment  roll. 

It  is  not,  and  can  not  be,  pretended  that  the  pleadings 
sustain  the  judgment.  The  complaint  shows  that  a  tax  of 
upwards  of  seventy-two  thousand  dollars  was  assessed  upon 
the  proceeds  of  the  defendants'  mine,  taken  at  a  valuation 


April,  1880.]  State  of  Nevada  v.  Cal.  M.  Co.  241 

opinion  of  the  Court — Beatty,  C.  J. 

fixed  by  its  own  agents,  in  the  sworn  statement  whick  tkej 
were  required  to  make;  it  shows  that  this  tax  had  become 
dehnquent,  and  that  a  right  of  action  had  arisen  thereupon 
before  suit  brought.  There  was  but  one  way  of  putting  the 
trnth  of  these  allegations  in  issue,  and  that  was  by  a  veri- 
fied answer.  (Comp.  L.  3156.)  But  no  such  nor  any  other 
answer  was  ever  filed.  The  complaint  was  never  amended, 
and  there  is  no  trace  upon  the  record  of  any  sort  of  re- 
traction of  its  allegations,  or  of  any  admission,  solemn  or 
otherwise,  that  it  is  in  any  particular  untrue.  Such  being 
the  case,  we  repeat,  the  judgment  is  not  sustained  by  the 
pleadings;  for  the  uncontradicted  and  unretracted  allega- 
tions of  the  complaint  are  that  there  was  due  from  the  de- 
fendant at  the  time  the  action  was  commenced,  not  only  the 
sum  of  seventy-two  thousand  three  hundred  and  fifty-nine 
dollars  and  eighty-nine  cents,  delinquent  taxes,  but,  in  ad- 
dition thereto,  upwards  of  eighteen  thousand  dollars — the 
penalty  of  twenty-five  per  cent,  of  the  amount  delinquent. 
The  right  to  recover  which  follows,  as  a  direct  and  inevita- 
ble legal  consequence,  from  the  right  to  recover  the  tax  it- 
self. It  was  the  imperative  duty  of  the  district  attorney  to 
insert  in  the  complaint  a  demand  for  this  penalty,  and  it 
was  no  less  the  imperative  duty  of  the  court  to  include  it 
in  the  judgment.  (Comp.  L.  3238.)  The  validity  of  this 
law  has  never  been  questioned,  but  on  the  contrary,  has 
been  expressly  afiSrmed  by  this  court.  (State  v.  CaLifomia 
Mining  Co,,  13  Nev.  206.)  And  there  can  be  no  doubt  as 
to  its  construction.  It  is  mandatory  in  its  terms  and  in  its 
spirit;  and  the  express  injunction  which  it  lays  upon  the 
court  is  as  direct  and  positive  as  that  which  it  lays  upon 
the  district  attorney.  Not  only  must  the  complaint  demand 
but  '*  the  judgment  sliall  he  entered  for  tweiity-five  per  cent, 
in  addition  to  the  iax,'^  etc.  How  then  is  this  judgment, 
entered  for  the  tax  without  the  penalty,  to  be  vindi- 
cated ?  It  is  not  the  judgment  which,  on  the  case  presented 
by  the  record,  the  law  commanded  the  district  court  to  en- 
ter, and  it  is  therefore  erroneous,  unless  it  is  rendered  valid 
by  the  consent  therein  recited  of  the  district  attorney.  The 
consent  of  Messrs.  Lewis  &  Deal,  who  are  also  mentioned  as 
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appeiaiing  for  the  state,  can  add  nothing  to  the  force  or  effect 
of  the  consent  of  the  district  attorney.  For  under  the  general 
laws  of  the  state  (Comp.  L.  3153,  3231),  the  district  attor- 
neys of  the  several  counties,  and  they  alone,  are  authorized 
to  commeDce  actions  for  the  collection  of  taxes  returned  de- 
linquent. In  all  such  cases  they  have  exclusive  charge  of 
the  litigation,  as  representatives  of  the  state,  so  long  as  it; 
is  carried  on  in  the  district  courts.  If  other  attorneys  ap- 
pear, they  necessarily  act  in  a  purely  advisory  capacity,  or, 
if  they  exercise  any  authority  whatever,  it  must  be  derived 
from  the  district  attorneys,  and  can  never,  therefore,  ex- 
ceed that  which  the  statutes  have  conferred  upon  them. 

What,  then,  was  the  effect  of  the  district  attorney's  con- 
sent ? 

And  first,  what  did  he  consent  to  ? 

There  has  been  some  controversy  between  counsel,  hut 
not  a  very  serious  one,  as  to  the  meaning  of  the  stipula- 
tion recited  in  the  judgment.  Indeed,  the  matter  is  too 
plain  to  admit  of  serious  controversy.  It  is  frankly  con- 
ceded by  counsel  for  respondent  that,  in  point  of  fact,  the 
transaction  was  nothing  more  nor  less  than  a  compromise, 
by  which  the  district  attorney,  in  consideration  of  being 
allowed,  without  further  delay,  to  take  a  judgment  for  the 
amount  of  the  tax,  and  a  part  of  his  own  fees,  consented  to 
waive  the  claims  of  the  state  as  to  the  accrued  penalty. 
Counsel,  however,  contends  that  the  transaction,  as  it  ap- 
pears upon  the  record,  will  bear,  and  that  this  court  ought 
to  allow  it,  a  different  construction.  We  shall  not  attempt 
to  state,  or  to  answer  in  detail,  the  argument  upon  this 
point.  We  content  ourselves  with  saying  that  to  us  the 
stipulation  recited  in  the  judgment  appears  to  demand  a 
construction  strictly  in  accordance  with  the  admitted  fact 
that  it  was  intended  to  be  a  compromise  of  the  cause  of  ac- 
tion. The  district  attorney  consented  that  the  court  might 
disregard  the  mandate  of  the  law  in  entering  judgment. 
He  did  not,  as  suggested,  merely  dismiss  as  to  a  part  of  the 
cause  of  action.  He  consented  to  the  entry  of  a  judgment 
for  a  part  only  of  an  entire  cause  of  action,  without  reserv- 
ing any  right  to  sue  for  the  remainder,  separately;  and  the 
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effecfc  was,  if  his  action  is  sustained,  to  forever  bar  the  right 
of  the  state  to  recover  the  penalty,  the  claim  to  which  he 
then  withdrew,  or  attempted  to  withdraw,  from  the  consid- 
eration of  the  court.  In  effect,  and  in  short,  he  consented 
to  relinquish  then  and  forever,  the  claim  of  the  state  for 
one  fifth  part  of  the  sum  due,  in  consideration  of  being  al- 
lowed to  take  judgment  for  the  balance. 

Having  thus  ascertained  what  it  was  that  the  district  at- 
torney consented  to,  the  next  question  is:  Had  he  any 
authority  to  give  such  consent  ? 

It  is  admitted  that  an  attorney,  without  a  special  author- 
ity, can  not  compromise  his  client's  demand,  or,  at  least, 
that  he  could  not  do  so  before  the  passage  of  our  statute 
relative  to  attorneys.  (Oomp.  L.  884  et  seq.)  There  seems  to 
be  a  claim  on  the  part  of  respondent  that,  under  the  provis- 
ions of  that  statute,  his  powers  have  been  greatly  enlarged. 
The  language  relied  on  in  support  of  this  view  is  as  fol- 
lows: '*An  attorney  and  counselor  shall  have  authority: 
First — To  bind  his  client  in  any  of  the  steps  of  an  action  or 
proceeding  by  his  agreement,  filed  with  the  clerk  or  entered 
upon  the  minutes  of  the  court,  but  not  otherwise."  (Sec. 
893.) 

This,  however,  is  not  an  enlargement  of  the  attorney's 
authority,  but  is  merely,  a  restriction  as  to  the  method  of 
exercising  it.  (Preston  v.  HUly  50  Oal.  53.)  Under  the 
statute,  therefore,  as  before  the  statute,  it  remains  true  that 
an  attorney  at  law  can  not  compromise  his  client's  cause  of 
action  without  being  especially  authorized  so  to  do.  It  is 
further  admitted,  that  the  district  attorneys  of  the  several 
eoanties  have  no  greater  authority  (under  the  statutes)  in 
the  conduct  of  tax  suits  than  is  ordinarily  conferred  by  a 
general  retainer  in  a  controversy  between  private  parties. 
It  follows  from  these  admitted  propositions  that,  under  the 
hio,  a  district  attorney  has  no  authority  to  compromise  a 
tax  suit. 

i  But  it  has  been  often  held  that,  in  the  absence  of  proof, 
an  attorney,  who  has  compromised  his  client's  cause  of  ac- 
tion, will  be  presumed  to  have  been  specially  authorized  so 
to  do;  and  such  is  probably  the  general  rule. 


244       State  of  Nevada  v.  Cal.  M.  Co.   [Sup.  Ct. 

Opinion  of  the  Court — Beatty,  C.  J. 

It  is  upon  this  proposition  that  counsel  for  respondent 
places  bis  main  reliance.  He  contends  that  in  this  case,  as 
in  other  cases,  it  must  be  presumed  that  the  district  attor- 
ney had  a  special  authority  to  make  the  compromise  upou 
which  the  judgment  was  entered. 

Counsel  for  appellant  contends,  on  the  contrary,  that,  al- 
though it  may  be  proper  and  just,  as  well  as  convenient  to 
the  administration  of  justice,  to  presume  such  special  au- 
thority where  the  client  is  a  natural  person  or  corporation 
capable  of  conferring  it,  by  means  of  which  courts  can  have 
no  judicial  knowledge,  it  is  far  otherwise  in  the  case  of  the 
district  attorney,  who  derives  all  his  authority  from  public 
statutes,  of  which  the  courts  are  bound  to  take  notice. 

This  argument  is  unanswerable.  The  reason  why  an  at- 
torney for  a  natural  person  or  private  corporation  is  pre- 
sumed to  have  a  special  authority  for  any  compromise  he 
may  make  of  the  cause  of  action  is  that  it  is  highly  probable 
such  authority  has  been  given.  *  He  is  in  constant  com- 
munication with  his  client,  and  acting  under  his  instruc- 
tions; his  client  may  at  any  moment  instruct  him  to  com- 
promise; if  he  compromises  without  authority,  he  exposes 
himself  to  a  serious  personal  liability  without  any  adequate 
motive,  and  therefore  it  is  highly  improbable  he  will  do  so. 
Consequently  the  presumption  that  he  will  not  compromise 
his  client's  demand  without  authority,  rests,  like  all  other 
presumptions  of  fact,  upon  the  probability  of  its  truth. 

In  the  case  of  the  district  attorney  this  reason  utterly  fails. 
To  presume  that  he  has  a  special  authority  to  compromise 
a  claim  for  delinquent  taxes,  would  be  to  presume  a  fact 
which  is  legally  impossible.  The  only  means  by  which  his 
client  can,  under  the  constitution,  confer  any  authority  upon 
the  officers  charged  with  the  collection  of  its  revenues,  is  a 
general  statute;  and  the  courts  therefore  know  with  absolute 
certainty  that  an  authority,  not  conferred  by  the  statutes, 
which  they  are  bound  to  notice,  does  not  exist. 

In  this  case  we  know  with  absolute  certainty,  and  the  dis- 
trict court  and  the  respondent  and  its  counsel  must  be  held 
to  have  known,  that  neither  the  district  attorney,  nor  any 
other  officsr  or  person  whatsoever,  had  any  authority  to  com- 
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promise  the  cause  of  action  stated  in  the  complaint.  His 
consent  to  the  judgment  as  entered  was  therefore  void,  and 
tbe  judgment  is  necessarily  just  as  erroneous  with  his  con- 
sent as  it  would  have  become  without  it. 

That  this  judgment,  which,  as  we  have  shown,  is  not  sus- 
tained by  the  pleadings,  and  has  nothing  else  to  sustain  it, 
must  be  reversed,  unless  it  is  cured  by  the  act  of  the  legis- 
lature hereafter  to  be  noticed,  seems  to  be  a  necessary  con- 
sequence of  the  error  disclosed  by  the  record.  This,  how- 
ever, is  denied.  Counsel  for  respondent  insists  that  an 
appeal  will  not  lie,  that  the  remedy,  and  the  only  remedy,  is 
a  bill  in  equity  to  set  aside  the  judgment;  because,  he  says, 
two  facts  must  be  established  in  order  to  entitle  the  state  to 
relief,  viz. :  First,  that  the  state  did  not  consent  to  the  com- 
promise, and,  second,  that  it  suffered  detriment  thereby. 

But  we  have  shown  that  there  can  be  no  question  of  fact 
in  regard  to  the  consent  of  the  state.  That  it  did  not  consent 
is  a  conclusion  of  law,  and  it  would  be  absurd  to  frame  an 
issue  of  fact  in  order  to  determine  a  question  that  the  law 
Las  determined  in  advance. 

And  the  fact  that  this  question  is  so  determined  in  advance 
makes  all  the  difference  in  the  world  with  respect  to  the 
remedy.  Ordinarily  a  consent  judgment  is  prima  facie 
valid,  because  the  party  himself  is  presumed  to  have  con- 
sented. An  appeal  therefore  is  no  remedy,  and  he  is  driven 
to  a  separate  action  in  order  to  rebut  the  presumption  which 
gives  a  prima  facie  validity  to  the  judgment.  Here,  on  the 
contrary,  there  is  no  such  presumption  to  sustain  the  valid- 
ity of  the  judgment.  It  is  erroneous  on  its  face,  an  appeal 
lies  to  correct  it,  and  the  very  fact  that  an  appeal  does  lie 
would  probably  exclude  any  other  remedy. 

As  to  the  matter  of  detriment  to  the  interests  of  the  state, 
that  also  is  a  conclusion  of  law.  The  judgment  being  shown 
to  be  erroneous,  damage  is  presumed. 

These  reasons  seem  to  us  fully  to  sustain  our  conclusion 
that  the  judgment  appealed  from  was  erroneous,  and  that 
an  appeal  was  the  proper  remedy  for  the  state.  We  are 
glad  to  be  able  to  add  that,  in  a  case  exactly  in  point,  the 
supreme    court   of   Texas   reached  the    same   conclusion. 
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(Slate  y.  Allen,  32  Tex.  273.)     No  otlier  case  in  point  lias 
been  brought  to  our  notice. 

Another  distinct  ground  upon  which  counsel  for  respond- 
ent contends  that  this  appeal  should  not  be  entertained 
is,  that  it  was  not  taken  until  the  time  for  taking  it  had 
nearly  elapsed,  and  that  the  governor  and  attorney-gen- 
eral, not  having  instituted  any  proceedings  against  the 
judgment  during  all  that  time,  manifested  their  acquies- 
cence in  the  compromise.  There  are  more  answers  than 
one  to  this  proposition .  In  the  first  place,  it  is  at  least 
doubtful  if  any  proceeding  could  have  been  taken  against 
the  judgment  except  this  appeal.  In  the  next  place  the 
law  allows  a  year  for  taking  an  appeal,  and  when  an  appeal 
is  properly  taken  within  a  year,  this  Court  is  bound  to 
entertain  it.  Finally,  it  may  be  said  that  acquiescence  is 
only  a  mode  of  ratification,  and  that,  since  the  governor 
and  attorney-general  had  no  authority  to  make  the  compro- 
mise, they  had  no  power  to  ratify  it,  either  directly  or  in- 
directly— by  express  affirmance  or  by  acceptance  of  its 
results. 

Moreover,  the  action  of  all  other  officers  and  persons  iu 
the  direction  of  ratification  becomes  unimportant  in  view 
of  the  subsequent  action  of  the  legislature.  An  attempt 
was  made,  as  we  shall  see,  to  ratify  this  compromise  by 
law,  and  we  shall  have  occasion  to  inquire  whether  the  law- 
making power  of  the  state  was  equal  to  the  task.  If  it  was, 
then  no  other  ratification  was  needed;  but  if  it  was  not,  it 
is  very  clear  that  no  other  could  be  effective. 

It  is  not  strictly  necessary,  perhaps,  to  notice  that  portion 
of  respondent's  argument  in  which  our  censure  is  invoked 
upon  the  conduct  of  the  district  attorney.  It  is  certain 
that  the  circumstance  that  this  appeal  was  taken  by  the 
same  person  who  consented  to  the  judgment,  does  not  affect 
the  right  of  the  state  to  be  heard.  The  state  did  not  de- 
ceive or  mislead  any  one.  It  had  never  clothed  the  dis- 
trict attorney  with  an  apparent  authority  to  compromise  its 
claims,  and  if  any  one  was  in  fact  deceived  in  regard  to 
that  matter,  he  was  deceived  only  because  he  chose  to  ignore, 
not  only  the  terms  of  the  statute,  but  the  decisions  of  this 


April,  1880.]  StatE'  of  Nevada,  v.  Cal.  M.  Co.  247 

opinion  of  the  Court — Beatty,  C.  J. 

court,  which  has  more  than  ouce  denied  the  right  of  county 
commissioners,  district  attorneys,  etc.,  to  compromise 
claims  for  delinquent  taxes.  (See  9  Nev.  88;  10  Id.  84.) 
This  all  parties  must  be  held  to  have  known.  If  they  did 
not  know  it,  they  fell  into  a  mistake  which  was  their  own 
fault,  and  which  therefore  does  not  preclude  the  state  from 
asserting  its  rights;  if  they  did  know  it,  and  acted  in  defi- 
ance of  the  law,  they  have  even  less  claim  to  forbearance. 

Bat,  as  above  intimated,  we  find  no  occasion  to  censure 
any  one  concerned  in  this  compromise.  We  have  no  reason 
to  suppose  that  any  one  acted  otherwise  than  in  good  faith; 
and  we  assume  that  all  parties  were  simply  mistaken  as  to 
the  authority  of  the  district  attorney.  It  appears  that 
after  the  entry  of  judgment  he  discovered  his  mistake, 
and  he  did  but  his  duty  in  attempting  to  remedy  it.  He 
first,  as  is  well  known,  commenced  a  separate  action 
for  the  penalties,  going  upon  the  theory  that  this  action,  as 
far  as  related  thereto,  had  been  dismissed  without  preju- 
dice. In  the  district  court  he  recovered  a  judgment;  but 
on  appeal,  that  judgment  was  reversed  upon  the  ground  that 
his  complaint  showed  that  this  action  for  the  tax  and  pen- 
alties was  still  pending.     (13  Nev.  289.) 

In  considering  the  points  involved  in  that  case,  we  had 
occasion  to  say  (p.  295):  "The  question  of  the  right  of 
the  state  to  recover  the  penalties  is  purely  a  question  of  law, 
and  neither  the  districj;  attorney  nor  any  other  representa- 
tive of  the  state  had  any  power  to  absolve  the  district 
court  from  the  duty  of  deciding  it,  in  an  action  which  in- 
volved the  penalties.  If,  without  dismissing  the  action  as  to 
the  penalties,  the  court  was  asked  to  ignore  the  state's  right 
to  recover  them,  it  was  asked  to  commit  an  error  for  w^hich 
its  judgment  might  have  been  reversed  on  appeal,  notwith- 
standing the  unauthorized  consent  of  the  district  attorney." 

It  was  this  expression  of  our  opinion,  not  lightly  made, 
that  no  doubt  led  to  the  taking  of  this  appeal;  and  we 
are  even  more  thoroughly  satisfied,  after  the  fuller  examina- 
tion which  we  have  since  made  of  the  questions  involved, 
than  we  were  then,  that  it  is  the  proper  remedy  for  the 
state  in  a  case  of  this  kind. 
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We  come  next  to  a  more  serious  and  important,  if  not  a 
more  difficult  question : 

After  this  case  bad  been  argued  and  submitted  upon  the 
points  above  discussed,  the  legislature  passed  an  act  entitled 
''An  act  to  discontinue  litigation  touching  inequitable 
claims  for  taxes  and  penalties"  (Stats.  1879, 143),  the  third 
section  of  which  reads  as  follows: 

*'  Sec.  3.  Where,  in  suits  commenced  for  the  recovery  of 
taxes  delinquent  prior  to  the  first  day  of  July,  1877,  a  judg- 
ment has,  by  the  consent  of  the  district  attorney,  been  en- 
tered for  the  amount  of  the  original  tax  and  costs,  exclu- 
sive of  any  penalty  or  percentage  due,  or  claimed  by  reason 
of  default  in  payment  at  the  time  prescribed  by  law,  the 
action  of  the  district  attorney  in  so  consenting  to  said  judg- 
ment is  hereby  ratified  and  approved." 

There  can  be  no  doubt  that  the  intention  of  the  legisla- 
ture in  passing  this  act  was  to  give  validity  to  the  judgment 
in  this  and  other  similar  cases;  and,  if  it  is  constitutional, 
it  must  undoubtedly  be  allowed  that  effect. 

But  a  re-argument  of  the  case  having  been  directed,  upon 
application  of  the  attorney-general,  he  has  raised  various 
objections  to  the  constitutionality  of  the  act.  Of  these 
various  objections  we  deem  it  unnecessary  to  consider  more 
than  one,  as  that,  in  our  opinion,  is  conclusive  so  far  as 
the  act  in  question  affects  this  and  similar  cases— cases, 
that  is  to  say,  coming  within  the  terms  of  section  three. 

This  part  of  the  act  is  in  plain  and  palpable  violation  of 
sections  20  and  21  of  article  IV.  of  the  constitution.  By 
section  20  the  legislature  is  prohibited  from  passing  local 
or  special  laws  in  certain  enumerated  cases;  and  section  21 
requires  that  in  all  such  enumerated  cases  ''all  laws  shall 
be  general  and  of  uniform  operation  throughout  the  state." 
The  assessment  and  collection  of  taxes  for  state,  county,  and 
township  purposes  is  one  of  the  cases  enumerated  in  section 
20,  and  it  follows  inevitably  that  a  law  on  this  subject,  to 
possess  any  validitj',  must  not  be  special,  but  must,  on  the 
contrary,  be  general  and  of  uniforin  operation  throughout 
the  state.  The  only  question  to  be  decided,  therefore,  is 
whether  this  law  is  special  and  not  general,  for  that  it  re- 
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lates  to  the  collection  of  taxes  is  not  and  can  not  be  de- 
nied. 

What,  then,  is  a  special  law  within  the  meaning  of  the 
provisions  of  our  constitution  above  cited  ?  We  need  not 
go  beyond  the  decisions  of  tbis  court  to  seek  a  definition 
sufficient  for  the  purposes  of  this  case.  If  a  thorough  and 
comprehensive  and  exact  definition  were  required,  it  would 
be  found,  perhaps,  that  there  were  some  differences  of 
opinion  to  be  reconciled;  but  whenever  the  question  has 
been  presented  in  this  court  or  any  other  court,  so  far  as 
our  observation  has  extended,  it  has  always  been  agreed 
that  a  law  which  applies  only  to  an  individual  or  to  a  num- 
ber of  individuals  selected  out  of  the  class  to  which  they 
belong,  is  a  special  and  not  a  general  law.  (See  opinion  of 
Whitman,  J.,  in  Clarke  \.  Irwin,  5  Nev.  120,  121;  opinion 
of  Lewis,  C.  J.,  in  State  ex  rel,  Stoutemeyer  v.  Duffy,  7  Nev. 
348;  opinions  of  Belknap  and  Hawley,  JJ.,  in  Youngs  v. 
EaU,  9  Nev.  217,  226;  and  see  Ex  parte  Spinney,  10  Nev. 
319.)  In  several  of  these  cases  the  definitions  of  the  text- 
writers  and  the  decisions  of  other  courts  were  thoroughly 
reviewed*;  and,  to  the  extent  to  which  they  are  here  relied 
upon,  they  are  undoubtedly  sustained,  not  only  by  the 
weight  of  authority,  but  by  all  authority. 

Assuming,  then,  as  the  accepted  definitionof  a  special  law, 
that  it  is  one  which  affects  only  individuals  and  not  a  class- 
one  which  imposes  special  burdens,  or  confers  peculiar 
privileges  upon  one  or  more  persons  in  no  wise  distinguished 
from  others  of  the  same  category,  we  will  proceed  to  ex- 
amine the  terms  and  effect  of  the  act  referred  to. 

In  terms,  it  is  a  ratification  of  the  unauthorized  and  ille- 
gal acts  of  district  attorneys  in  consenting  to  a  remission  of 
the  penalties  imposed  by  the  laws  of  the  state  upon  delin- 
quent tax-payers.  Its  effect,  if  held  valid,  would  be  to 
confer  a  valuable  and  peculiar  privilege  upon  those  in- 
dividuals who,  by  a  violation  of  official  duty  on  the  part  of 
one  or  more  of  the  district  attorneys  of  the  state,  have  been 
allowed  to  escape  the  penalty  which  the  law  imposes  upon 
the  class  to  which  they  belong,  the  individuals  so  favored 
not  being  distinguished  in  any  manner  from  others  embraced 
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by  the  terms  of  the  general  laws,  except  by  the  mere  cir- 
cumstance that  they  have  been  arbitrarily  and  illegally  se- 
lected as  recipients  of  the  favor. 

The  general  law  applicable  to  this  case  is  the  act  of 
March  7,  11/73  (Comp.  L.  3238),  which  puts  in  one  category 
all  delinquent  tax-payers,  the  amount  of  whose  delinquency 
exceeds  three  hundred  dollars,  against  whom,  without  ex- 
ception, the  district  attorneys  are  required  to  demand,  and 
the  district  courts  to  enter  judgment,  not  only  for  the 
amount  delinquent,  but  also  for  a  penalty  of  twenty-five  per 
cent,  in  addition  thereto.  This  act  is  supplementary  to 
and  a  part  of  the  general  revenue  law,  the  law  for  the  as- 
sessment and  collection  of  state  and  county  taxes,  and  would 
have  been  unconstitutional  and  void  ab  iniiioy  if  it  had  not 
been  made  to  operate  uniformly  throughout  the  state  against 
every  individual  of  the  class  which  it  defines.  If  the  legis- 
.  lature  had  attempted,  by  a  proviso  or  otherwise,  to  exempt 
from  its  operation  any  individual  or  individuals,  in  nowise 
distinguished  from  others  upon  whom  it  was  left  operative, 
either  the  proviso  would  have  been  held  void,  or  the  whole 
law  would  have  been  declared  unconstitutional. 

But  the  law  itself  is  open  to  no  such  objection;  it  is  what 
the  constitution  I'equires  that  it  should  be;  it  is  general, 
and  designed  to  be  of  uniform  operation  throughout  the 
state.  As  a  matter  of  fact,  it  has  been  generally  enforced; 
the  fact  is  notorious,  and  the  proof  of  it  is  abundantly  forth- 
coming in  the  records  of  cases  decided  in  this  court.  But 
it  is  not  upon  the  notorious  fact,  or  the  proofs  alluded  to, 
that  we  rely.  The  legal  presumption  is,  that  officers  do 
their  duty,  and  we  must  presume,  in  the  absence  of  proof 
to  the  contrary,  that  in  every  case  calling  for  the  applica- 
tion of  the  law  referred  to,  judgment  has  been  entered  for 
the  penalty  in  addition  to  the  tax — that  conformity  to  the 
law  on  the  part  of  public  officers  has  been  the  rule,  and  dis- 
regard of  its  mandates  the  rare  exception. 

We  would  infer  from  the  terms  of  the  act  under  consider- 
ation that  in  some  one  or  more  instances  one  or  more  dis- 
trict attorneys  of  the  state  have  disregarded  the  general  law; 
and  we  know  from  the  cases  now  on  appeal  to  this  court 
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that  in  just  four  actions — two  against  the  respondent,  and 
two  against  the  Consolidated  Virginia  Mining  Company — 
the  district  attorney  of  Storey  county  gave  the  consent 
which  the  legislature  has  attempted  to  ratify.  We  know  of 
no  other  instances  in  which  this  has  happened,  and  we  are 
bound  to  suppose  that  there  are  none. 

It  would  make  no  manner  of  difference,  however,  if  what 
Las  happened  in  two  cases  in  one  county  of  the  state  had 
happened  in  dozens  of  cases  in  every  county.  It  would  re- 
main inexorably  true,  that  the  favor  extended  to  the  individ- 
uals arbitrarily  selected  by  the  district  attorneys  was  a 
favor  which  a  general  law  of  the  state  denied  to  others  of 
the  same  class.  If,  therefore,  such  acts  can  be  made  valid 
by  a  retrospective  law,  it  is  because,  and  only  because,  the 
legislature  can  do  indirectly  through  the  agency  of  the  dis- 
trict attorneys,  what  it  could  not  do  directly  by  statutory 
enactment. 

Counsel  for  respondent  admits  that  the  legislature  can 
not  cure  retrospectively  what  it  could  not  originally  authorize, 
but  he  asks,  with  great  confidence:  **  Could  the  legislature, 
in  the  original  revenue  bill,  have  constitutionally  provided, 
that  in  actions  to  collect  taxes  the  district  attorney  might, 
where  in  his  discretion  he  deemed  it  for  the  best  interests 
of  the  state,  consent  to  a  judgment  for  a  portion  of  the  tax 
claimed  in  the  complaint  or  for  the  amount  of  the  tax  with- 
out any  penalty  ?  "  He  adds:  "I  scarcely  think  this  will 
be  denied." 

But  counsel  is  mistaken.  We  do  deny  his  proposition, 
and  deny  it  most  emphatically.  We  deny  that  the  legisla- 
ture can  delegate  a  power  which  it  does  not  itself  possess. 
A  revenue  law  must,  as  we  have  seen,  be  general,  and  of 
uniform  operation  throughout  the  state;  it  must  have  the 
same  operation  in  one  county  that  it  has  in  every  other 
county  under  similar  circumstances;  it  must  operate,  not 
upon  individuals  as  such,  but  upon  defined  classes.  No 
matter  how  much  it  may  be  deemed  to  the  interest  of  the 
state  to  exempt  individuals  from  the  operation  of  any  pro- 
vision of  the  law,  the  legislature  has  no  power  to  exempt 
them  except  by  defining  a  class  which  will  comprise  them 
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and  exempting  the  whole  class.  In  that  case,  not  only  the 
individuals  intended,  but  every  other  individual  comprised 
under  the  same  definition,  would  be  entitled  to  the  exemp- 
tion. 

This  is  the  utmost  stretch  of  discretion  allowed  to  the 
legislature  itself,  and  it  can  delegate  no  greater  power  to 
the  district  attorneys  or  any  other  officers  or  agents.  Ad- 
mitting, without  deciding,  that  the  law  might  have  consti- 
tutionally provided  that,  under  certain  circumstances,  or 
upon  certain  conditions  or  terms,  district  attorneys  should 
be  authorized  to  remit  the  penalty  after  suit  brought  for  de- 
linquent taxes;  still  nothing  would  have  been  left  to  tbe 
discretion  of  the  district  attorneys.  Such  a  law  would 
have  been  held,  upon  a  familiar  principle,  not  merely  per- 
missive, but  mandatory;  and  every  delinquent,  coming 
within  the  defined  circumstances,  or  having  performed  tbe 
prescribed  terms  or  conditions,  would  have  been  held  enti- 
tled to  the  exemption  as  matter  of  right;  and  so  the  opera- 
tion of  the  law  would  have  been  uniform.  But  could  this 
be  said  of  a  law  which  left  it  to  the  mere  discretion  of  a 
dozen  district  attorneys  in  a  dozen  different  counties,  to  en- 
force the  penalty  against  one  individual  and  remit  it  in  favor 
of  another  individual  comprised  in  the  same  legal  classifica- 
tion ?  So  far  from  operating  with  uniformity,  such  a  law 
would  lead  to  the  most  odious  and  tyrannical  discriminations. 
In  one  county  the  penalty  might  be  enforced  against  all 
delinquents;  in  another  it  might  be  remitted  in  favor  of  all; 
in  still  others  it  might  be  enforced  against  the  enemies, 
political  or  personal,  of  the  district  attorney,  and  remitted 
in  favor  of  his  friends.  To  call  such  an  engine  of  oppres- 
sion a  law,  is  an  abuse  of  language.  No  such  enactment 
has  ever  been  held  to  be  law  in  this  court  or  any  eonrt 
under  a  constitution  like  ours.  The  decision  referred  to 
by  counsel  (State  ex  reL  Mason  v.  CommWs,  7  Nev.  392), 
sanctions  nothing  except  the  power  conferred  on  coani7 
commissioners  to  equalize  taxes.  This  being  a  judicial 
power,  and  its  exercise  not  subject  to  review,  except  when 
there  has  been  an  excess  of  jurisdiction,  it  is  certainly  capa- 
ble of  being  abused;  but  it  has  never  been  pretended  that 
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the  county  commissiouers  have  a  lawful  right  to  raise  one 
man's  assessment  and  lower  another's  under  the  same  cir- 
cumstances, or  to  discharge  the  assessment  of  A.  and  to 
refuse  to  discharge  the  assessment  of  B.  on  identical  facts. 
That  they  might,  through  ignorance  or  corruption,  do 
such  things,  is  no  argument.  The  question  is,  not  what  a 
court  of  last  resort  may  do  in  defiance  of  law,  but  what 
the  legislature  may  expressly  authorize  an  ofiScer  to  do, 
who  has  and  can  have  no  judicial  powers. 

But  even  if  we  were  to  admit,  which  we  are  far  from  doing, 
that  the  legislature  might  authorize  the  several  district  attor- 
neys of  the  state,  in  their  discretion,  to  remit  these  penalties 
whenever  they  deemed  it  of  public  advantage  to  do  so,  such 
a  law — odious  and  oppressive  and  demoralizing  as  it  would 
be  in  practice — would  still,  from  a  constitutional  point  of 
view,  possess  one  immeasurable  advantage  over  the  act 
under  discussion.  Being  prospective  in  its  operation,  every 
delinquent  tax-payer  in  the  state  could  avail  himself  of  its 
provisions,  to  the  extent,  at  least,  of  applying  for  relief ;  and 
every  district  attorney  in  the  state,  provided  he  thought  it 
for  the  public  advantage,  could  grant  the  remission  without 
disobeying  the  law  or  violating  his  duty.  Then,  as  it  is 
possible  to  suppose  that  every  district  attorney  would  en- 
tertain the  same  views  of  public  expediency,  the  law  could 
be  supposed  (though  in  a  most  improbable  contingency) 
capable  of  uniformity  of  operation;  and  upon  that  ground, 
if  upon  any,  its  constitutionality  might  be  upheld.  In  order 
to  do  so^  however,  it  would  be  ne^*essary  to  hold,  at  the 
same  time,  that  the  legislature  can  delegate  to  subordinate 
ministerial  officers  its  own  high  sovereign  attribute  of  judg- 
ing and  determining  questions  of  state  policy. 

But  it  is  needless  to  pursue  this  line  of  speculation,  for 
the  act  whose  constitutionality  we  are  now  to  determine  is 
purely  retrospective  in  its  operation,  and  is  thus  broadly 
discriminated  from  the  act  supposed,  by  the  consideration 
that  its  only  possible  effect  is  to  confer  an  exceptional  privi- 
lege on  a  few  individuals  who  have  been  arbitrarily  selected 
out  of  the  class  to  which  the  law  assigns  them. 

The  law  of  1873,  which  imposes  the  penalty  upon  delin- 
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quents  of  this  class,  is  still  in  force;  ifc  has  never,  since  its 
original  enactment,  been  repealed  or  suspended ;  the  legal 
presumption  is,  and  the  fact  is,  that  when  penalties  have 
accrued  under  its  provisions,  the  delinquents  have  been 
compelled  to  pay  them,  except  in  the  instances  brought  to 
our  notice  by  the  appeals  now  pending  in  this  court.  To 
hold  that  these  two  corporations  can,  by  the  means  resorted 
to,  be  excepted  from  the  operation  of  a  law  which  the  con- 
stitution requires  to  be  general  and  of  uniform  operation 
throughout  the  state,  would  be  to  disregard  all  precedent 
and  the  plainest  dictates  of  common  sense. 

We  shall  make  no  extended  reference  to  the  authorities 
which  are  cited  in  such  abundance  in  the  briefs  of  the  counsel 
for  the  state.  We  content  ourselves  with  two  short  quota- 
tions, which  contain  the  substance  of  a  great  many  decisions: 

*'It  is  manifestly  contrary  to  the  first  principles  of  civil 
liberty  and  natural  justice,  and  to  the  spirit  of  our  consti- 
tution and  laws,  that  any  one  citizen  should  enjoy  privileges 
and  advantages  which  are  denied  to  all  others  under  like 
circumstances,  or  that  any  one  should  be  subjected  to  losses, 
damages,  suits,  or  actions,  from  which  all  others,  under 
like  circumstances,  are  exempted."  {Holden  v.  James,  Adm'r, 
11  Mass.  404.) 

'*  We  ean  not  view  ifc  in  that  light,  for  it  onght  not  to  be 
presumed  that  the  legislature  intended  to  do  what  by  the 
constitution  they  have  no  authority  to  do,  and  we  think 
it  very  clear  that  they  have  no  authority  by  the  constitu- 
tion to  suspend  any  of  the  general  laws,  limiting  the  sus- 
pension to  an  individual  person,  and  leaving  the  law  still 
in  force  in  regard  to  every  one  else."  (Picqnet,  Appellant^ 
5  Pick.  68.)  This  last  quotation  is  directly  applicable;  and 
it  is  observed  that  neither  of  these  decisions  was  based 
upon  an  express  constitutional  provision,  like  that  above 
cited  from  our  own;  but  the  authority  of  the  legislature  to 
exempt  individuals  from  the  operation  of  laws  applicable 
to  others  in  the  same  situation,  is  denied  upon  the  ground 
that  its  existence  is  inconsistent  with  the  first  principles  of 
civil  liberty  and  natural  justice,  and  the  spirit  of  the  con- 
stitution and  laws. 
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In  opposition  to  all  this,  counsel  for  respondent  has  noth- 
ing to  urge  except  that  this  court  has  held  valid  the  law  for 
the  assessment  of  the  proceeds  of  the  mines  which  he  claims 
is  exactly  on  a  par  with  the  act  under  consideration. 

We  can  hardly  suppose  that  this  argument  is  seriously 
advanced.  The  distinction  between  the  two  acts  is  too  ob- 
vious to  have  been  overlooked.  The  first  applies  to  every 
individual  of  a  class  of  tax-payers,  a  class  recognized  and 
specially  provided  for  in  the  constitution  itself.  (Art.  X.) 
Under  its  provisions  the  proceeds  only  of  the  mines  can  be 
taxed.  The  yearly  product  of  a  mine  can  not  be  ascertained 
until  the  year  has  elapsed.  The  consequence  is,  that  the 
mining  proceeds  must  be  assessed  periodically,  or  their  as- 
sessment must  be  deferred  a  whole  year  after  the  assessment 
of  all  other  species  of  property  for  any  given  fiscal  year.  It 
is  the  constitution,  therefore,  not  the  law,  which  is  responsi- 
for  the  discrimination  referred  to;  the  latter  merely  recog- 
nizes and  does  the  best  it  dan  with  the  conditions  created 
by  the  former.  The  legislature  found  a  class  of  tax-payers 
set  apart  from  others  by  the  instrument  to  which  it  owes  its 
own  existence;  it  passed  a  law  applicable  to  all  members  of 
that  class,  and  yet  counsel  can  see  no  distinction  between 
that  law,  and  an  act  which  attempts  to  suspend  the  opera- 
tion of  a  general  revenue  law  for  the  benefit  of  two  or  three 
individuals.  TVe  think  that  we  can  not  only  see  a  dis- 
tinction, but  that  it  is  too  plain  for  serious  discussion. 

The  only  question  remaining  to  be  considered  is :  What 
order  is  to  be  made  concerning  the  judgment  appealed  from  ? 
The  district  attorney,  appearing  in  behalf  of  the  state,  claims 
that  we  should  order  it  modified  by  the  addition  of  the 
penalties.  But  we  think  it  very  clear  that  we  have  no  au- 
thority to  do  so.  The  defendant  is  entitled  to  an  oppor- 
tunity to  answer  and  defend  the  action,  if  it  has  a  defense, 
and  we  can  not  know  that  it  has  none. 

It  is  therefore  ordered  that  the  judgment  appealed  from 
be  reversed,  and  the  cause  remanded,  with  directions  to 
the  district  court  to  overrule  defendant's  demurrer  and 
allow  a  reasonable  time  for  answering. 
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Hawley,  J.,  dissenting: 

In  the  light  of  the  application  of  the  legal  principles  de- 
cided by  this  court,  in  Youvga  v.  Hall^  9  Nev.  212,  it  can 
not  consistently  be  said  that  the  "  Act  to  discontinue  litiga- 
tion touching  inequitable  claims  for  taxes  and  penalties" 
(Stat.  1879,  143)  is  a  special  law,  in  violation  of  sections  20 
and  21  of  Article  IV.  of  the  constitution. 

I  was,  and  still  am,  of  the  opinion  that  the  conclusion 
reached  by  the  court  iu  Youngs  v.  Hall^  was  erroneous.  But 
having  expressed  my  individual  views  (9  Nev.  225)  I  have 
ever  since  considered  it  to  be  my  duty  to  follow  it,  es- 
pecially in  sustaining  laws  of  the  same  character.  {Odd 
Fellows^  Savings  and  Commercial  Bank  v.  Quillen,  11  Nev. 
109.) 

In  accepting  that  decision  as  the  law  of  this  state,  the 
legislative  and  executive  departments  had  the  unquestioned 
right  to  believe  that  the  act  under  consideration  was  not 
repugnant  to  these  provisions  of  the  constitution. 

The  act,  within  the  reasoning  of  this  court  in  You7igs  v. 
Hall,  does  certainly  apply  to  all  persons  who  come  within 
the  relation  and  circumstances  specified  in  section  3.  It 
applies  to  all  persons  and  all  suits  similarly  situated.  To 
that  extent,  at  least,  it  is  general  and  uniform  in  its  opera- 
tion. No  individuals  are  distinguished  from  others  in  the 
same  category. 

Whether  there  are  four  cases  or  four  thousand  to  which 
the  provisions  of  section  3  apply,  is  wholly  immaterial. 

If  laws  of  this  character  are  general  and  uniform,  it  is 
"  not  because  they  operate  upon  every  person  in  the  state, 
for  they  do  not,  but  because  every  person  who  is  brought 
within  the  relations  and  circumstances  provided  for  is 
aflfected  by  the  law.  They  are  geqeral  and  uniform  in  their 
operation  upon  all  persons  in  the  like  situation,  and  tbe 
fact  of  their  being  uniform  is  not  affected  by  the  number  of 
persons  within  the  scope  of  their  operation."  (McAunickv. 
The  M.  &  M,  B.  B.  Co.  20  Iowa,  343.) 

My  attention  is  called  to  Uolden  v.  JameSj  11  Mass.  404, 
and  other  similar  cases,  which,  in  my  judgment,   are  not 
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tiDalogous  to  the  case  in  hand.  The  court,  in  Holden  v. 
JameSy  was  discussing  a  resolve,  passed  by  the  legislature 
of  that  state,  giving  to  Holden  the  right  to  collect  certain 
claims  from  the  administrator  of  an  estate,  notwithstanding 
the  fact  that  said  claims  were  barred  by  the  statute  of  limi- 
tations. No  other  person,  or  persons,  having  similar  claims 
could  collect  their  demands. 

It  was  a  law  in  favor  of  an  individual,  where  other  in- 
dividuals similarly  situated  could  not  avail  themselves  of 
its  provisions.  To  hold  such  laws  to  be  general  and  uni- 
form *'  would  be  to  disregard  all  precedent  and  the  plainest 
dictates  of  common  sense.'^ 

From  the  views  I  entertain  of  this  case,  it  is  unnecessary 
to  decide  the  que^^tion,  propounded  by  counsel,  whether  the 
legislature  could  delegate  the  power  to  the  district  attor- 
neys, or  other  officers,  to  remit  any  portion  of  the  tax  or 
penalty  in  cases  where,  in  their  discretion,  the  justice  of 
the  case  might  so  require.  The  legislature  of  this  state 
has  exercised  this  power,  to  a  certain  extent,  in  the  pass- 
age of  the  revenue  law.  Section  29  of  the  act  provides 
that  *'no  suit  for  the  collection  of  delinquent  taxes,  where 
the  amount  is  less  than  three  hundred  dollars,  shall  be  com- 
menced, except  by  the  direction"  of  the  board  of  county 
commissioners.    (2  Comp.  L.  3153.) 

Now  it  could  be  said  that  such  a  law  might  "lead  to  the 
most  odious  and  tyrannical  discriminations;"  that  in  one 
county  the  district  attorney  might  be  authorized  to  bring 
suit  against  every  delinquent,  while  in  others  he  might  be 
directed  not  to  bring  suit  against  any;  or  in  some  counties 
he  might  be  authorized  to  bring  suit  against  the  "enemies, 
political  or  personal,"  of  the  commissioners  and  not  to 
bring  suit  against  their  friends.  Such  ideas  are  possible 
to  the  imagination,  but  are  improbable  and  unreal  in  fact. 
No  such  result  has  followed  from  the  passage  of  the  law. 
If  such  laws  are  unconstitutional,  it  must  be  upon  other 
grounds. 

The  fact  that  power,  wherever  lodged,  may  be  abused,  is 

no  argument  against  its  exercise.    {State  ex  rel.  Ash  v.  Park- 

irmn,  5  Nev.  16;  State  ex  rel,  Clarke  v.  Irivin,  5  Id.  112; 
Vol.  XV— 17 
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Phillips  V.  JFelch,  12  Id.  179;  Aude  v.  Kinkead,  U  Id.  117.) 
The  remedy  lies  with  the  people,  nofc  with  the  courts. 

It  is,  unfortunately,  true  that  men  are  occasionally  found 
in  the  grand  army  of  office-holders  who  violate  their  solemn 
pledges  to  the  people  and  willfully  betray  their  trust.  But, 
in  my  judgment,  these  are  rare  exceptions.  As  a  rule,  the 
officers  are  governed,  as  they  all  ought  to  be,  by  higher  and 
nobler  motives;  they  faithfully,  honestly,  and  impartially 
discharge  their  respective  duties.  It  is,  at  least,  upon  this 
presumption,  that  the  government,  national  and  state,  con- 
tinually acts.  It  would  indeed  be  difficult,  if  not  impos- 
sible, for  the  people  to  live,  or  for  a  government  to  ex- 
ist, under  a  constitution  which  denied  the  exercise  of  any 
power,  upon  the  ground  that  it  might  possibly  be  abused. 

The  legislative,  executive,  and  judicial  departments  of 
this  state  are  separate  and  distinct.  Each  is  sovereign 
within  its  respective  sphere,  and  each  is  directly  responsi- 
ble to  the  people  for  its  official  acts. 

Where  the  power  which  is  exercised  is  legislative  in  its 
character,  the  courts  can  enforce  only  those  limitations 
which  the  constitution  imposes,  and  not  those  impliied  re- 
strictions which,  resting  in  theory  only,  the  people  have 
been  satisfied  to  leave  to  the  judgment,  patriotism,  and  sense 
of  justice  of  their  representatives.  (Cooley  on  Con.  Lim. 
129.) 

The  fact  is,  that  the  protection  which  the  people  enjoy 
against  unwise  and  improper  legislation  is  not  derived  sole- 
ly from  constitutional  restrictions.  It  is  derived,  to  a  great 
extent,  from  the  force  of  public  opinion  and  the  character 
of  our  representatives.  This  court  has  the  power  to  keep 
the  legislature  within  the  terms  and  plain  import  of  the 
constitution.  There  its  duty  ends.  "Whether  the  power 
of  the  legislature  was  reasonably  or  unreasonably  exercised; 
whether  it  was  wise  or  unwise,  expedient  or  inexpedient,  to 
enact  the  law,  are  questions  left  exclusively  to  other  depart- 
ments of  our  state  government  to  decide,  and  their  judg- 
ment must  necessarily  be  decisive  upon  these  questions." 
{Ex  parte  Spinney,  10  Nev.  337;  Gibson  v.  Mason,  5  Id. 
284;  State  v.  McClear,  11  Id.  39;  Daytoii  M.  Co.  v.  SeaiceU, 
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11  Id.  394;  Hess  v.  Pegg,  7  Id.  24;  Evans  v.  Job,  8  Id. 
322.) 

To  the  extent  above  expressed,  I  dissent  from  the  views 
enunciated  by  the  court  upon  the  constitutional  questions 
discussed  in  the  opinion  of  the  chief  justice. 

I  concur  in  the  conclusions  reached  upon  the  other  points. 


[Noa.  918,  919,  920.] 

THE  STATE  OP  NEVADA,  Appellant,  v.  THE  CALI- 
FOENIA  MINING  COMPANY  and  the  CALIFOR- 
NIA MINE,  Eespondent;  THE  STATE  OP  NEVADA, 
Appellant,  v.  THE  CONSOLIDATED  VIRGINIA 
MINING  COMPANY  AND  MINE,  Respondent;  THE 
STATE  OP  NEVADA,  Appellant,  v.  THE  CON- 
SOLIDATED VIRGINIA  MINING  COMPANY  AND 
MINE,  Respondent. 

A  Judgment  for  Delinquent  Taxes  must  include  the  penalty. 

Bi  the  Court,  Beatty,  C,  J. : 

The  cases  are,  in  all  material  respects,  like  the  case  of 
The  State  v.  Tlie  California  Mining  Co.  (No.  917),  and  on  the 
authority  of  that  case  the  judgments  are  reversed  and  the 
causes  remanded  with  like  directions  to  the  district  court. 


[No.  1011.] 

EDWARD  K  CHASE,  Appellant,  v.  HENRY  H.  CHASE, 

Respondent. 

IxjxntEES  TO  Growing  Crops — Land  must  be  Inclosed. — ^Under  the  statutes 
of  this  state,  no  action  can  be  sustained  for  injuries  done  to  real  estate, 
or  to  the  crops  growing  thereon,  by  horses  and  cattle  that  are  allowed 
to  run  at  large,  unless  the  land  is  inclosed  with  a  lawful  fence. 

Appeal  from  the  District  Court  of  the  Seventh  Judicial 
District,  Elko  County. 

The  facts  appear  in  the  opinion. 
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H.  C.  Street  and  E.  R.  Chase,  for  Appellant: 

I.  Plaintiff  was  in  possession ;  possession  alone  is  sufl5- 
cienl  to  maintain  trespass.  (AUhouse  v.  Bicey  4  E.  D.  Smith, 
347;  Smith  y.  Miles,  1  Term,  480;  2  E.  D.  Smith,  200.) 

II.  Thi3  right  of  the  owner  to  the  possession  of  bis  prop- 
perty  is  inalienable  and  exclusive.  (State  Const. ;  Jackson 
V.  R.  &  B.  R.  R.,  25  Vt.  150;  Walsh  v.  F.  d  T.  R.,  8  Nev.  114.) 

III.  The  entry  of  the  defendant  was  prima  facie  tortious, 
and  throws  upon  him  the  burden  of  showing  a  right  to  enter. 
The  defendant  can  only  justify  under  license  of  law  or  li- 
cense granted  by  plaintiff.  License,  if  relied  upon  as  a  de- 
fense, must  be  pleaded.    (15  Barb.  499.) 

IV.  Any  statute  giving  a  right  to  go  upon  the  lands  of 
another  with  cattle,  is  unconstitutional  and  void.  It  **  would 
impair  the  rights  of  private  property;"  it  would  **  interfere 
with  the  primary  disposal  of  the  soil."  (Organic  Act,  Nev. 
Ter.;  Vansiclde  v.  Haines,  7  Nev.  278,  279;  Schedule  SUite 
Const.,  sec.  2.)  The  remedy  by  distress  is  cumulative  to 
the  common  law.  A  man  may  relinquish  distress,  and  proceed 
at  common  law.  (CoIdeuY.  Eldred,  15  Johns.  220.)  Tres- 
pass consists  in  the  unwarrantable  entry  upon  the  lands  of 
another,  whether  inclosed  or  not,,  and  proof  of  the  trespass 
entitles  a  man  to  damages,  though  none  be  proven.  (Entick 
V.  Carrington,  2  Wils.  (Eng.)  275;  Parker  v.  Griswold,  17 
Conn.  288.) 

V.  This  is  not  a  case  where  the  parties  were  in  the  exer- 
cise of  their  equal  rights,  and  the  question  of  negligence 
can  only  be  fairly  discussed  under  these  inequalities. 
(  Woodruff  &  Grippen  v.  N.  Y.  C,  R.  R.,  40  N.  Y.  47;  Solen 
V.  r.  d  T.  R.,  13  Nev.  127.) 

YI.  The  entry  upon  plaintiff's  land  was  a  naked  trespass; 
it  can  not  be  justified  under  the  plea  that  plaintiff  left  Lis 
property  in  an  exposed  position.  (44  Pa.  St.  379;  29  N.Y. 
390;  Herm.  &  R.  on  Neg.,  sec.  31;  Soleii  v.  F.  (&  T,  B.,  13 
Nev.  124.) 

Rand,  Wines,  and  Dorsey,  for  Respondent: 

The  appellant  is  not  entitled  to  any  judgment  against  res- 
pondent, for  the  reason  that  he  had  failed  to  protect  his  crops 
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by  a  fence,  or  by  auy  kind  of  obstruction  likely  to  turn  ordi- 
nary stock.  (1  Comp.  L.  3992;  Smith  v.  IVUUams,  2  Mont. 
195;  Comerfordw.  Diipuy  et  al.,  17  Cal.  308;  Waters  v.  iloss, 
12  III.  535;  Logan  v.  Gedney,  et  aZ.,  38  Id.  579;  Kerwhacher  v. 
G,  a  d  a  R.  B.  Co.,  3  Oh.  St.  172;  14  Conn.  296;  5  Gill. 
130.)  Upon  the  question  of  this  character  of  negligence,  we 
refer  to  the  following  authorities .  (Flynn  v .  S,  F,  &  S,  J,  B. 
R.,  40  Cal.  14;  Manger  v.  Tonawanda  B.  B.  Co,,  4  Comst.  (N. 
T.)  349;  Corivin  v.  N.  Y.  &  E.  B.  B.  Co.,  3  Kern.  (N.  Y.) 
42.) 

By  the  Court,  Hawley,  J. : 

The  appeal  in  this  case  is  taken  from  the  judgment  of  the 
district  court,  sustaining  a  demurrer  to  plaintiff's  com- 
plaint. 

The  complaint  alleges  that  plaintiff  is  ''in  the  legal  and 
undisputed  possession  of  certain  uninclosed  lands  and 
tenements  situated  in  Clover  Valley,  Elko  county,  Nevada, 
tnown  as  the  Chase  brothers'  ranch,  and  that  on  the  third 
day  of  May,  A.  D.  1878,  the  defendant  did  wrongfully  per- 
mit his  horses  and  cattle  to  go,  and  that  they  did  go,  un- 
restrained, into  and  upon  the  fields  and  grounds  above 
mentioned,  and  remain  thereon,  at  their  will,  throughout 
the  season,  and  until  the  present  time;  that  they  did  break 
down,  destroy,  and  depasture  the  crops  growing  thereon, 
trample  upon  and  injure  the  soil,  break  down  and  impair 
the  Water  ditches,  and  cause  great  distress,  annoyance,  and 
labor  to  the  plaintiff,  to  his  damage   five  hundred  dollars." 

Does  this  complaint  state  facts  sufficient  to  constitute  a 
cause  of  action  against  the  defendant  ? 

Is  the  plaintiff,  under  the  law  of  this  state,  entitled  to 
recover  any  damages  to  his  uninclosed  lands  because  the 
defendant  allowed  his  horses  and  cattle  to  run  at  large  and 
they  wandered  upon  the  plaintiff's  land  and  damaged  it? 

The  rule  of  the  common  law,  which  requires  the  owner  of 
horses,  Cattle,  and  other  stock,  to  keep  them  confined 
within  his  own  close,  is  **  repugnant  to,"  and  **  inconsist- 
ent with,"  the  laws  of  this  state.  (See  an  act  concerning 
estrays,  Stat.  1861,  22;  an  act  to  prevent  the  driving  of  stock 
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from  their  ranges,  Stat.  1861,  32;  an  act  concerning  unlaw* 
ful  stock,  Stat.  1862,  9,  and  amendatory  act,  Stat.  1875, 
146;  an  act  to  prevent  the  trespassing  of  animals  upon  pri- 
vate property,  Stat.  1862,  13;  an  act  to  regulate  marks 
and  brands  of  stock,  Stat.  1873,  99;  an  act  to  punish  the 
willful  and  fraudulent  killing  of  stock  running  at  large, 
Stat.  1877,  76.) 

Some  of  these  statutes  prohibit  certain  named  stock  from 
running  at  large;  others  permit  certain  stock  to  do  so.  In 
this  respect  it  is  apparent  that  the  rule  of  the  common  law 
has  been  modified  to  such  an  extent  that  no  action  can  be 
sustained  for  injuries  done  to  real  estate  or  to  the  crops 
growing  thereon,  by  horses  and  cattle  that  are  allowed  to 
run  at  large,  unless  the  land  is  inclosed  with  a  lawful  fence. 
To  this  effect  are  the  decisions  of  the  supreme  court  of 
California.  ( Waters  v.  MosSy  12  Oal.  535;  Comerfordy,  Dupwjy 
17  Id.  308;  Logan  v.  Gednei/,  38  Id.  579.  Of  Montana, 
Smith  V.  Williams,  2  Mon.  195.  Of  Kansas,  U.  F.  B.  W. 
Co.  V.  Bollins,  5  Kan.  175;  Caulkina  v.  MathewSy  5  Id.  191; 
Larkin  v.  TayloVy  5  Id.  434;  Darling  v.  Bogers,  7  IJ.  692; 
Of  Ohio,  Kerwiiacker  v.  C.  C.  &  C.  B.  B.  Co.,  3  Ohio  St. 
177;  C.  H.  &  D.  B.  B.  Co.  v.  Watei'son,  4  Id.  432;  M.  & 
C.  B.  B.  Co.  V.  Stephenson,  24  Id.  56.  Of  Kentucky, 
Wills  V.  Walters,  5  Bush,  351.  Of  Illinois,  Seeley  v.  Peters, 
5  Gilm.  130;  Headen  v.  Bust,  39  111.  186;  Stonier  v.  Shugart, 
45  Id.  76.) 

Section  1  of  the  act  to  prevent  the  trespassing  of  animals 
upon  private  property  reads  as  follows:  **If  any  horse  * 
*  *  shall  break  into  any  grounds  inclosed  by  a  lawful 
fence,  the  owner  or  manager  of  such  animal  shall  be  liable 
to  the  owner  of  such  inclosed  premises,  for  all  damages  sus- 
tained by  such  trespass."    *    *    *     (2  Comp.  L.  3092.) 

The  supreme  court  of  Montana,  in  Smith  v  WiUiams, 
supra,  in  construing  a  statute  identical  in  its  terms  with 
the  statute  above  quoted  (Laws  of  Montana  1871-1872,  373), 
decided  that  the  plaintiff  could  not  recover  any  damages  to 
his  crops  of  growing  grain,  without  showing  that  his  land 
was  inclosed  by  a  lawful  fence. 

There  is  no  averment  in  the  complaint  under  considera- 
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iion,  that  the  injuries  to  plaintiff's  land  and  crops  were 
caused  by  any  stock  which,  under  the  statutes  of  this  state, 
are  prohibited  from  running  at  large.  There  is  no  aver- 
ment that  defendant  was  guilty  of  any  negligence,  unless 
it  was  negligence  upon  his  part  to  allow  his  horses  and 
cattle  to  run  at  large. 

The  principles  which  are  settled  by  the  decisions  we 
have  cited,  go  to  the  extent  that  the  owner  of  the  land 
trespassed  upon  does  not  use  reasonable  and  ordinary  care 
and  diligence  to  protect  his  property  from  the  intrusion  of 
roaming  stock  unless  he  incloses  it  with  a  lawful  fence. 

The  supreme  court  of  Kansas,  in  discussing  this  question, 
in  Larkin  v.  Taylor,  supra,  said:  "We  understand  the  law 
of  inclosures  in  this  state  to  be,  that  before  a  party  can 
recover  for  injuries  done  to  his  crop  he  must  protect  it  by 
a  lawful  fence.  Failing  to  have  such  a  fence,  he  is  deemed 
by  the  statute  to  be  so  negligent  of  his  property  that  he 
can  not  recover  damages  for  trespass  thereon  occasioned  by 
reason  of  the  defective  fence.  *  *  *  VVe  do  not  intend 
to  say  that  when  the  acts  of  the  party  are  of  such  a  char- 
acter as  to  show  a  willful  intent  to  commit  a  trespass,  a  re- 
covery may  not  be  had  against  him,  even  though  the  injured 
party  may  not  have  his  grounds  inclosed  by  a  lawful  fence. 
In  such  a  case  it  is  not  carelessness  or  negligence  that  is 
the  cause  of  the  injury.  It  may  include  both,  but  some- 
thing more  is  necessary  to  authorize  a  recovery.  The  object 
of  the  law  of  inclosure  is  to  permit  stock  to  run  at  large 
and  graze  on  the  prairie,  and  relieve  the  owners  thereof  from 
an  action  for  damages,  should  they  wander  upon  the  land 
of  another,  unprotected  by  a  lawful  fence."  Ranney,  J.,  in 
delivering  the  opinion  of  the  court  in  C.  H,  &  D,  J?,  ii.  Co. 
V.  Wateison,  supra,  said:  '*The  owner  of  domestic  animals, 
in  suffering  them  to  run  at  large,  under  the  limitations  ex- 
pressed in  the  statute,  is  in  no  fault,  and  there  is,  therefore, 
no  room  for  the  application  of  the  doctrine  which  deter- 
mines when  a  party  in  the  wrong  may,  nevertheless,  recover 
for  injuries  arising  from  the  negligence  of  another.  In 
other  words,  the  owner  has  a  perfect  right  to  suffer  his 
animals  to  go  at  large,  without  incurring  any  responsibility 
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to  tbe  owners  of  uninclosed  grounds,  upon  which  thej  may 
wander." 

The  object  of  the  statute,  in  requiring  a  fence,  is  to  pro- 
vide security  to  the  land  inclosed,  and  in  the  absence  of  any 
statute  defining  a  ''  lawful  fence,"  the  words  imply  that  the 
fence  must  be  high  enough  and  sufficient  in  other  respects 
to  prevent  ordinary  stock  from  breaking  into  tbe  in- 
closure. 

There  is  nothing  in  the  statute  which  gives,  or  pretends 
to  give,  any  right  to  any  person  to  enter  upon  another's 
land  and  to  commit  any  trespass  thereon,  whether  the  land 
is  fenced  or  not.  The  argument  of  appellant,  upon  this 
point,  is  wholly  untenable.  The  statute  does  not  **  impair 
the  rights  of  private  property."  It  does  not  in  any  manner 
**  interfere  with  the  primary  disposal  of  the  soil." 

Tbe  legislature  has  the  constitutional  power  to  regulate 
tbe  relative  rights  and  responsibilities  of  the  proprietors  of 
inclosed  land,  and  tbe  owners  of  stock  that  is  allowed  to  run 
at  large.     (Wills  y.  WaUerSy  supra.) 

It  was  evidently  the  intention  of  the  legislature,  in  passing 
the  statute,  to  provide  a  just  and  reasonable  protection  for 
tbe  rights  of  both  tbe  land  and  stock  owners,  and  to  limit 
the  right  of  redress  for  injuries  to  their  own  compliance 
with  the  law. 

The  entire  legislation  of  this  state  is,  to  quote  the  lan- 
guage of  the  supreme  court  of  Ohio,  in  Kenohacker  v.  C  C 
&  C.  R.  R.  Co.,  3  Ohio  St.  180,  ''wholly  inconsistent  with 
tbe  doctrine  that  it  is  unlawful  for  the  owner  of  animals  to 
allow  them  to  run  at  large,  and  that  he  is  liable  in  damages 
for  a  trespass  in  case  they  go  upon  the  uninclosed  grounds 
of  another.  Why  the  provision  to  restrain  breachy  and 
unruly  animals  from  running  at  large,  if  it  were  the  law  of 
tbe  state  that  tbe  owner  should  allow  none  of  his  stock  to 
be  at  large,  whether  breachy  or  not  ?  And  why  the  pro- 
vision for  the  assessment  of  damages  for  injury  by  tres- 
passing animals  made  to  depend  upon  tbe  contingency  of  a 
lawful  fence?  If  tbe  owner  of  trespassing  animals  were 
liable  in  damages,  whether  the  lands  of  tbe  injured  party 
were  inclosed  or  not,  the  provision  making  the  assessment 
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of  damages  to  depend  on  the  existence  of  a  lawful  fence 
would  seem  to  be  unnecessary,  if  not  wholly  absurd." 
The  judgment  of  the  district  court  is  affirmed. 


[No.  971.] 

E.  SADLEE,    Appellant,    v.   D.   B.  IMMEL,  Eespond- 

ENT. 

National  Bankrupt  Law  Suspends  State  Statute. — The  national  bank- 
rupt law  suspended  the  statute  of  this  state,  relating  to  insolvent 
debtors. 

Idem— Common  Law  Assignment. — The  mere  existence  of  the  bankrupt 
law  does  not,  ipso  facto,  render  a  common  law  assignment  void. 

Idem — Assignment  Valid. — An  assignment  fairly  made  for  the  benefit  of 
all  the  creditors,  is  valid,  if  no  proceedings  in  bankruptcy  were  insti- 
tuted within  six  months  from  the  date  of  the  assignment. 

Assignment — Consent  of  Creditors. — The  assent  of  creditors  representing 
debts  equal  to  the  value  of  the  property  assigned,  is  a  valid  consideration. 
If  their  debts  are  of  less  amount  than  the  property,  it  gives  the  assignees 
a  right  to  retain  property  to  the  amount  of  their  debts. 

Findings  of  Fact — When  will  be  Presumed. — Where  there  is  no  ex- 
press  finding  that  the  amount  of  the  debts  of  the  assenting  creditors: 
Held,  that  it  will  be  presumed  in  support  of  the  judgment,  in  the  absence 
of  any  finding  to  the  contrary,  that  creditors  having  debts  equal  to  the 
value  of  the  assigned  property  did  come  in  and  consent. 

Appeal  from  the  District  Court  of  the  Sixth  Judicial 
District,  Eureka  County. 

The  facts  are  stated  in  the  opinion. 

Geo.  W.  Balcer^  for  Appellant : 

I.  The  assignment  is  not  made  in  accordance  with  the 
provisions  of  the  statute  of  this  state,  regulating  assign- 
ments by  insolvent  debtors.     (1  Comp.  L.  426-464.) 

n.  The  state  insolvent  laws  are  in  force,  until  proceed- 
ings in  bankruptcy  are  actually  instituted  under  the  national 
bankrupt  law.  {Maltbie  v.  Uoiclikisa  et  al.,  38  Conn.  80;  Eeed 
V.  Taylor,  7  Am.  Rep.  180.  In  re  Ziegenfusa^  Case,  2 
Ired.  (L.)463.) 

A.  31.  Hillliouse,  for  Respondent: 

I.  The  bill  in  equity,  in  this  action,  can  not  be  sustained, 
7  Cal.  201. 
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II.  The  complaint  does  not  state  facts  sufficient  for  a 
cause  of  action.  It  does  not  show  that  Immel  is  insol- 
vent. If  a  person  is  not  insolvent,  he  can,  of  course,  do  as  he 
pleases  with  his  property,  and  no  one  can  complain.  (12 
Gal.  246.) 

III.  The  judgment  of  the  district  court  is  correct,  because 
at  the  time  of  the  assignment  complained  of,  the  bankrupt 
law  of  the  United  States  was  in  force,  which  superseded 
entirely  the  state  insolvency  law.  (Martin  v.  Berry,  37  Cal. 
208-220;  Slarges  v.  CrowninsJiield,  4  Wheat.  422;  In  re 
Reynolds^  8  R.  I.  485;  5  Am.  Rep.  615;  Griswold  v.  Pratl^ 
9  Mete.  16.) 

John  T.  BakeVy  for  Appellant,  in  reply: 

The  national  and  state  laws  must  actually  come  in  conflict, 
by  proceedings  in  court,  either  state  or  national.  {Com- 
monwealtJi  v.  O^Hara,  1  Bank.  Reg.  86;  6  Phil.  402;  6 
Am.  Law  Reg.  765;  In  re  Langley,  1  Bank.  Reg.  559;  1  L. 
T.  B.  34;  7  Am.  Law  Reg.  429;  Van  Nostrand  v.  Barr,  2 
Bank.  Reg.  485;  30  Md.  128;  Martin  v.  Bei-i-y,  2  Bank.  Reg. 
629;  37  Cal.  208;  2  L.  T.  B.  180;  Corner  v.  Miller  et  ol., 
IBank.  Reg.  4tQ^\ Shears  v.  Solhinger,  10  Abb.  Pr.  (N.  S.) 
287;  In  re  Reynolds,  9  Bank.  Reg.  50;  S.  C,  R.  I.  485; //i  re 
Lucius  Eames,  2  Story,  322;  Bishop  v.  Loewen,  2  Penn.  L. 
J.  364;  49  Mass.  16;  13  Bank.  Reg.  366;  54  N.  H.  190.) 

By  the  Court,  Leonard,  J. : 

Respondent,  Immel,  was  a  banker  in  Eureka.  Being  in- 
debted to  respondents,  Chamblin,  Bishop,  and  Bartlett, 
and  other  persons  in  Eureka  county,  he  assigned,  by  an  in- 
strument in  writing,  all  his  property,  real  and  personal,  to 
his  co-defendants,  in  trust,  to  be  converted  into  money,  and 
that  to  be  used  in  the  payment,  pro  rata,  of  all  such  credit- 
ors in  said  county  as  should  come  in,  and  by  writing  accept 
the  benefits  of  the  assignment.  The  trustees  named  accepted 
the  trust  and  took  possession  of  the  property.  Plaintiff 
was  notified  of  the  assignment  and  invited  to  accept  its 
benefits,  but  he  refused  to  do  so.  At  the  date  of  the  assign- 
ment plaintiff  was  a  creditor  at  large  of  Immel.  He  subse- 
quently obtained  judgment  for  the  amount  due  him.    An 
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execution  was  issued  and  returned  wholly  unsatisfied. 
Thereupon  this  suit  was  brought  to  obtain  a  decree  declar- 
ing null  and  void  the  said  assignment  as  to  plaintiff,  and 
permitting  him  to  sell  sufficient  of  the  assigned  property  to 
satisfy  his  judgment.  It  does  not  appear  that  Immel  was 
indebted  to  any  person  outside  of  Eureka  county. 

There  was  no  proof  of  any  actual  fraud,  and  the  court 
found  as  facts  that  the  assignment  was  made  in  good  faith 
by  Immel,  for  the  purpose  of  securing  all  creditors  residing 
in  Eureka  county  who  would  accept  under  the  trust;  that 
creditors  representing  over  sixty  thousand  dollars  indebted- 
ness accepted  under  the  trust,  and  consented  to  the  assign- 
ment; that  plaintiff  was  a  resident  of  Eureka  county;  that 
at  tbe  date  of  the  commencement  of  this  suit  the  trustees 
had  in  their  possession,  and  under  their  control,  money 
realized  from  the  assets  of  Immel,  assigned  to  them,  to  the 
amount  of  twenty  thousand  dollars,  and  that  the  amount  of 
tbe  assets  assigned  was  sufficient  to  pay  in  full  the  creditors 
who  accepted  under  the  trust.  The  court  found  as  a  con- 
clusion of  law  that  defendants  were  entitled  to  a  judgment 
for  their  costs.  This  appeal  is  from  the  judgment  so 
entered.  The  question  iuTolved  is,  whether  the  assignment 
is  sufficient  to  hold  the  assigned  pit)perty  against  a  judg- 
ment creditor  who  never  consented  to  the  assignment  or 
accepted  of  its  benefits. 

Counsel  for  appellant  claims  that  the  assignment  is  in- 
valid at  common  law,  because  it  contains  no  inventory  or 
schedule  of  the  assets,  and  no  list  of  the  creditors  of  Immel; 
that  it  is  invalid  because  appellant,  a  judgment  creditor, 
never  consented  to  it  or  accepted  under  it,  and  because  it 
was  not  made  under,  and  in  accordance  with,  the  statute  of 
this  state  regulating  assignments  by  insolvent  debtors.  (1 
Comp.  L.,  sec.  426,  eiseq.) 

Section  464  of  the  statute  referred  to  reads  as  follows : 
"No  assignment  of  any  insolvent  debtor,  otherwise  than 
is  provided  in  this  act,  shall  be  legal  or  binding  upon  credit- 
ors;" and  it  is  not  claimed  that  the  assignment  in  question 
was  made  as  provided  in  the  state  insolvent  law. 

At  the  date  of  the  assignment  the  national  bankrux)t  law 
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was  in  force,  and  it  is  urged  by  counsel  for  respondents, 
that  thereby,  the  state  insolvent  law  was  entirely  superseded. 
Ou  the  contrary,  it  is  claimed  by  counsel  for  appellant,  that 
the  bankrupt  law  did  not  supersede  the  state  law,  inasmuch 
as  the  jurisdiction  of  the  federal  court  was  not  called  into 
exercise;  and  that,  even  though  the  balance  of  the  state  law 
was  superseded  or  suspended,  the  last  section  (464)  re- 
mained in  full  force,  and  consequently  that  the  assignment 
in  question  was  void  because  not  made  in  accordance  with 
the  state  law. 

Upon  reason  and  authority,  we  are  of  opinion,  that  while 
the  national  law  was  in  force,  any  proceedings  commenced 
under  the  state  law  would  have  been  null  and  void.  (Mir- 
tm  V.  Berry,  37  Cal.  222;  Siutyea  v.  Crowninshield,  4  Wheat. 
122;  In  re  Reynolds,  5  Am.  R.  616;  Chambei-^lain  v.  Pei^Jcins, 
51  N.  H.  339;  Co(Jc  v.  Rogers,  31  Mich.  395.) 

It  necessarily  follows  that  the  whole  statute  was  suspended 
at  the  date  of  the  assignment,  unless  it  be  true  that  the  last 
section  continued  in  force.  We  think,  however,  that  that 
section  shared  the  fate  of  the  balance.  The  only  assign- 
ment of  an  insolvent  debtor  permitted  by  that  section  would 
have  been  useless,  because  the  law  that  provided  for  it, 
supported  it,  and  carried  it  into  effect,  was  suspended.  The 
legislature  did  not  intend  to  enact  the  last  section  except 
in  connection  with  the  other  parts  of  the  statute.  It  was 
not  intended  that  common  law  assignments,  fairly  made  by 
insolvent  debtors,  should  not  be  valid,  after  the  method 
then  provided  should  become  unavailable. 

Whether  the  assignment  in  question  would  have  been  an 
act  of  bankruptcy,  and  whether  it  would  have  been  declared 
void,  had  proceedings  been  instituted  within  six  months 
thereafter,  under  the  bankrupt  law,  need  not  be  decided, 
as  no  such  proceedings  were  commenced  at  any  time.  The 
assignment  is  now  unaffected  by  the  bankrupt  law. 

*'If  more  than  six  months  elapse  after  the  conveyance, 
and  before  the  filing  of  the  petition,  the  consequence,  by 
necessary  implication,  is  unaffected  by  the  bankrupt  act. 
If  originally  valid,  it  remains  valid  still.  From  this  pro- 
vision (Bankrupt  Act,  sec.  35,)  it  seems  manifest  that  con- 
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gress  intended  that  the  bankrupt  act  should  leave  all  Buch 
consequences  ad  it  found  them,  unless  proceedings  in  bank- 
ruptcy were  instituted  within  six  months."  {Malthie  v. 
Hotchkiss,  38  Conn.  84.) 

The  simple  existence  of  the  bankrupt  law  did  not,  ipso 
facto,  render  void  a  common  law  assignment.  (Cook  v. 
Sogers,  31  Mich.  392,  400;  see,  also,  Beck  v.  Parker,  65  Pa. 
St.  264.) 

The  state  insolvent  law,  having  been  suspended  at  the 
time  of  the  assignment,  by  the  bankrupt  law,  and  no  pro- 
ceedings in  bankruptcy  having  been  instituted  within  six 
months,  it  must  be  held  valid  under  the  common  law,  if  it 
was  fairly  made  for  the  benefit  of  all  the  creditors  of  Immel. 
(Burrell  on  Assignments,  22,  24,  59.) 

As  the  case  stands  before  us,  it  must  be  considered  that 
the  assignment  was  an  honest  conveyance  to  proper  per- 
sons, intended  to  secure  the  full  payment  of  all  crieditors  in 
Eureka  county,  if  the  property  should  prove  sufiicient,  and 
if  not,  then  to  be  distributed  pro  rata  among  such  creditors. 

It  is  urged  as  fatal  to  the  assignment  that  provision  was 
made  for  creditors  of  Eureka  county  alone.  But  the  instru- 
ment itself  only  recites  the  fact  that  Immel  was  indebted 
to  residents  of  that  counrty,  the  language  being:  *'  Whereas, 
*  *  *  I  am  indebted  to  sundry  and  divers  paiiies  in 
said  town  and  county  of  Eureka,  including  the  trustees 
herein  named,  in  large  sums  of  money,  aggregating  the  sum 
of  twenty-eight  thousand  dollars,  more  or  less;  and  whereas, 
it  is  my  desire  to  secure  all  of  my  said  creditors  in  said 
county  who  shall  come  in,  and  by  wilting  accej^t  the  bene- 
fits of  this  assignment:  Now,  therefore,  this  indenture  is 
made,"  etc.  The  assignment  is  made  part  of  the  complaint, 
and  there  is  no  allegation  therein,  no  proof  or  finding,  of 
indebtedness  outside  of  Eureka  county,  and  certainly  there 
is  no  legal  presumption  that  he  was  indebted  to  persons 
residing  elsewhere . 

So  far  as  the  record  shows,  then,  he  was  indebted  only 
to  the  persons  stated,  and  if  that  is  the  case,  equal  pro- 
vision was  made  for  all  creditors. 

There  is  no  force  in  the  objection  that  a  sufficient  sched- 
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ule  of  Immers  indebtedness  and  the  names  of  his  creditors 
was  not  embodied  in  or  appended  to  the  assignment.  (Bar- 
rell  on  Assignments,  165-167;  Forbes  v.  ScanneU,  13  Cal. 
243.) 

It  is  found  by  the  court  that  plaintiff  did  not  accept  un- 
der the  assignment,  and  that  he  did  not  consent  thereto. 
That  finding  shuts  out  the  presumption  of  assent  frequently 
indulged  in  by  coui*ts.  But  admitting  that  the  assent  of 
creditors  was  necessary  (a  question  we  do  not  decide),  it 
was  not  necessary,  in  order  to  make  the  assignment  valid 
and  operative,  that  all  should  assent,  if  the  amount  of  the 
debts  exceeded  the  value  of  the  property.  The  assent  of 
those  representing  debts  equal  to  the  value  of  the  property 
assigned,  is  a  valid  consideration,  and  gives  full  legal  effect 
to  an  assignment;  and  if  their  debts  are  of  less  amount  than 
the  property,  they  constitute  a  good  consideration  pro  ianto, 
and  give  the  assignees  a  right  to  retain  property  to  the 
amount  o{  such  debts.  (Burrill  on  Assignments,  392; 
Adams  v.  Blodgett,  2  Woodb.  and  Minot,  237;  Fall  River  Iron 
Works  V.  Croade,  15  Pick.  16;  EvereU  v.  Walcott,  Id.  97; 
May  V.  Wamnermojclier^  111  Mass.  202.) 

The  record  shows  that  witnesses  were  examined  by  both 
parties,  but  their  testimony  is  not  before  us.  The  court 
found  certain  facts,  and  among  others,  that  creditors 
representing  over  sixty  thousand  dollars  came  in  and  ac- 
cepted the  benefits  of  the  trust,  and  consented  to  the 
assignment;  and  that  the  amount  of  the  assets  assigned  was, 
and  is,  suflBicient  to  pay  in  full  the  creditors  who  accepted 
under  the  trust.  There  is  no  express  finding  that  the 
amount  of  the  debts  of  assenting  creditors  was  equal 
to  the  value  of  the  property  assigned;  but  there  is  no 
finding  irreconcilable  with  such  conclusion,  and  it  is  urged 
by  counsel  for  appellant,  in  his  brief,  that  Immel  was  in- 
solvent at  the  date  of  the  assignment,  and  it  is  alleged  in 
the  complaint  that  he  was  totally  insolvent  when  the  snit 
was  commenced.  But  if  the  evidence  and  admissions  of 
the  parties  did  not  show  that  the  debts  of  consenting  cred- 
itors were  equal  in  amount  to  the  value  of  the  assigned 
property,  plaintiff  should  have  requested  a  finding  to  that 
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effect;  and  conceding  it  to  be  true,  without  deciding  the 
qaestion,  that  a  voluntary  assignment  like  this  has  no  con- 
sideration to  sustain  it  beyond  the  amount  of  debts  repre- 
sented by  assenting  creditors,  and  that  any  property  in- 
cluded in  the  assignment,  exceeding  the  amount  of  such 
debts,  is  liable  to  be  subjected  to  the  claims  of  creditors  not 
assenting,  still  we  must  presume,  in  support  of  the  judg- 
ment, an  implied  finding,  that  creditors  having  debts  equal 
to  the  value  of  the  assigned  property  did  come  in  and  assent. 
{More  V.  LoU,  13  Nev.  380.)  We  deem  it  unnecessary  to 
consider  other  points  urged  by  counsel  for  respondent  in 
favor  of  the  judgment,  or  to  comment  upon  the  California 
decisions  cited  by  counsel  for  appellant,  from  which  it  is 
argued  that  section  464  of  our  insolvent  law  was  not  sus- 
pended, with  the  rest  of  the  statute,  during  the  time  the 
bankrupt  law  was  in  force. 
The  judgment  is  correct,  and  it  is  affirmed. 


[No.  954.] 

A.  MAU  &  CO.,  Eespondents,  v.  SAMUEL  LIDDLE 
ET  AL.,  COUNTY  COMMISSIONERS  OF  WHITE 
PINE  COUNTY,  Appellants. 

Hamilton  Debt  Fund — Redem1»tion  of  a  Portion  of  a  Wakrant. — In  con- 
struing the  statutes  of  this  state,  providing  for  the  payment  of  the 
indebtedness  of  the  town  of  Hamilton:  Held,  that  the  law  contemplates 
the  redemption  of  a  portion  of  an  outstanding  warrant. 

Idem — Mandajhus. — Where  the  law  specially  enjoins  a  duty  upon  the  county 
commissioners,  and  leaves  them  no  discretion,  mandamus  is  the  proper 
remedy  to  enforce  the  performance  of  the  law. 

A.  B.  Treece,  District  Attorney,  for  Appellant: 

I.  The  law  does  not  provide  for  the  redemption  of  any 
portion  of  a  warrant.  It  must  be  redeemed  in  full,  if  at  all. 
**  Purchased  and  redeemed,"  must  be  written  on  the  face 
of  it.     (Stat.  1877,  54.) 

II.  Mandamus  does  not  lie  in  this  case.  The  board  had 
already  acted  in  the  premises.  (  Treadway  v.  Wrigld,  4  Nev. 
119.)  Certiorari  would  correct  the  error,  but  mandamus 
XFOuld  be  fruitless.     {McGruire  v.  Waterman,  5  Nev.  323.) 
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George  W.  Baker,  for  Respondent. 

By  the  Court,  Leonabd,  J. : 

In  1875,  by  an  act  of  the  legislature  of  this  state  (Stat. 
1875,  154),  the  town  of  Hamilton,  in  Wliite  Pine  county, 
was  disincorporated,  and  provision  was  made  for  the  pay- 
ment of  its  indebtedness.  The  board  of  county  commis- 
sioners of  that  county  was  made  a  board  of  trustees,  with 
certain  specified  powers  and  duties.  In  1877,  a  supplemental 
act  was  passed  (Stat.  1877,  54),  providing,  among  other 
things,  that  whenever  five  hundred  dollars  or  more  shall  be 
in  the  **  Hamilton  Debt  Fund,"  the  board  of  county  com- 
missioners of  White  Pine  coiinty  "  shall  advertise  for  sealed 
proposals  for  the  surrender  of  county  indebtedness,  audited 
and  allowed  by  the  board  of  county  commissioners,  and 
payable  out  of  the  H!arailton  Debt  Fund;"  and  *' shall  accept 
the  lowest  bid  or  bids  for  the  surrender  of  legal  evidence  of 
county  indebtedness  against  said  Hamilton  Debt  Fond 
audited;  provided,  that  no  bid  for  more  than  its  par  value 
shall  be  accepted  by  them,  nor  any  bid,  unless  accompanied 
with  the  legal  evidence  of  indebtedness  proposed  to  be  sur- 
rendered." When  any  bids  are  accepted,  it  is  made  the  duty 
of  the  county  auditor  **  to  take  a  description  of  the  indebt- 
edness to  be  surrendered,  specifying  the  amount  to  be  paid 
for  each,  the  date,  number,  and  amount  thereof,  and  make 
a  record  thereof;  and  thereupon  the  board  of  county  com- 
missioners shall,  by  order,  direct  the  county  treasurer  to 
purchase  the  warrants  of  indebtedness  designated  in  tb© 
accepted  bid  or  bids,  and  pay  for  the  same  out  of  the  Ham- 
ilton Debt  Fund;  and  all  warrants  so  surrendered  shall  be 
canceled  by  the  county  treasurer,  by  writing  across  the  face 
thereof,  in  red  ink,  *  Purchased  and  redeemed,'  adding  there- 
to the  time  when,  and  the  amount  paid  therefor,  signing  the 
same  officially.  The  order  of  the  board  of  county  commis- 
sioners aforesaid,  together  with  the  record  made  by  the 
county  auditor,  as  herein  required,  shall  be  sufficient  vouch- 
ers for  the  county  treasurer  in  the  settlement  of  his  ac- 
counts." On  the  tenth  day  of  December,  1877,  the  sum  of 
seven  hundred  and  one  dollars  and  seventv-two  cents  was  in 
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said  fund,  and  plaintiffs  were  the  legal  owners  of  a  certain 
warrant  calling  for  two  thousand  two  hundred  and  eighteen 
dollars,  representing  a  portion  of  Hamilton  indebtedness, 
and  payable  out  of  said  fund.  A  number  of  bids  were  re- 
ceived on  the  day  last  mentioned,  according  to  previous 
notice  given,  among  which  was  the  bid  of  plaintiffs,  "to  sur- 
render their  said  warrant,  or  any  portion  thereof,  at  the 
rate  of  sixty-three  cents  on  the  dollar."  Bids  lower  than 
plaintiffs',  to  the  amount  of  eighty-one  dollars,  were  received 
and  accepted,  and  after  payment  of  that  sum,  there  was  re- 
maining in  the  fund  the  sum  of  six  hundred  and  nineteen 
dollars.  Plaintiffs'  bid  was  rejected  for  "lack  of  funds  to 
cancel  the  same."  It  is  admitted  that  the  bid  was  made 
according  to  law,  and  that  the  warrant  was  legal.  Plaintiffs 
thereupon  filed  their  petition,  praying  the  issuance  of  a  writ 
of  mandamus  compelling  the  defendants  herein,  constitut- 
ing the  board  of  county  commissioners  of  White  Pine 
county,  "  to  accept  petitioners'  said  bid,  and  enter  the  order 
necessary  to  enable  the  treasurer  of  said  county  to  pay  them 
the  money  applicable  thereto,  in  accordance  with  the  statute 
in  such  case  made  and  provided." 

An  alternative  writ  was  issued  and  served,  and,  upon 
hearing,  a  peremptory  writ  was  ordered,  issued,  and  served 
upon  the  defendants.  This  appeal  is  taken  from  the  order 
last  named,  and  a  reversal  is  asked  upon  two  grounds: 

First — Because  the  law  does  not  contemplate  the  redemp- 
tion of  a  portion  of  a  warrant.  A  warrant  must  be  redeemed 
in  full,  if  at  all,  and  taken  up  entirely.  There  was  not  suf- 
ficient in  the  fund  to  purchase  the  warrant  in  full  at  sixty- 
three  cents  on  a  dollar;  consequently  defendants'  official  duty 
was  to  reject  the  bid. 

Second — Because  mandamus  does  not  lie,  for  two  reasons : 

1.  The  board  has  already  acted  in  the  premises,  whether 
correctly  or  otherwise. 

2.  It  seems  to  be  claimed  by  plaintiffs  that  defendants  ex- 
ceeded their  jurisdiction  in  refusing  to  accept  the  bid;  there- 
fore certiorari  is  the  proper  remedy. 

There  can  be  but  one  opinion  as  to  the  object  of  the  leg- 
islature in  enacting  the  statute  of  1877,  above  referred  to. 

Vol.  XV— 18 
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It  was,  to  pay  the  largest  amount  of  indebtedness  possi- 
ble, with  the  money  in  the  fund,  as  often  as  it  should  con- 
tain five  hundred  dollars  or  more.  It  was  also  intended 
that  all  evidence  of  indebtedness  should  be  surrendered 
when  paid.  The  reason  for  requiring  paid  warrants  to  be 
canceled  in  the  manner  stated,  was  that  they  might  carry 
their  own  evidence  of  satisfaction.  The  statute  might  have 
required  them  to  be  burned  or  otherwise  destroyed,  and 
thereby  the  same  purpose  would  have  been  accomplished; 
because,  after  concellation  as  provided,  they  are  not  to  be 
used  for  any  purpose.  They  are  of  no  use  to  the  treasurer, 
because  the  only  vouchers  required  by  him  are  the  order  of 
the  board  directing  him  to  purchase,  and  the  record  made 
by  the  auditor.  A  canceled  warrant  is  no  longer  any  evi- 
dence of  indebtedness.  Its  cancellation  is  indisputable 
evidence  of  its  surrender  and  payment.  There  was,  then, 
no  other  object  in  requiring  the  cancellation  of  paid  war- 
rants than  to  preclude  the  possibility  of  a  second  presenta- 
tion and  payment;  and  there  was  no  object  in  requiring 
their  surrender,  except  that  they  might  be  canceled.  The 
whole  object  of  the  statute  requiring  surrender  and  cancel- 
lation is  accomplished,  in  case  of  partial  payment,  by  writ- 
ing across  the  face  the  words,  **  Purchased  and  redeemed  in 
part,"  and  stating  the  amount  or  portion  satisfied;  and  tbe 
owner  who  gives  up  a  warrant  to  the  treasurer  for  partial 
cancellation,  thereby  surrenders  it  and  all  evidence  of  in- 
debtedness to  the  extent  of  the  redemption  and  cancellatioD, 
and  thereafter  there  exists  no  legal  evidence  of  indebted- 
ness for  the  portion  paid.  True,  after  partial  surrender 
and  cancellation,  the  paper  itself  is  returned  to  the  owner, 
but  the  amount  of  the  warrant  so  returned  is  only  the  por- 
tion unpaid,  and  it  bears  upon  its  face  just  as  strong  proof 
of  a  partial  surrender  as  a  full  cancellation  does  of  an  en- 
tire surrender. 

Besides,  as  before  intimated,  the  statute  makes  no  pro- 
vision for  the  disposition  of  paid  warrants.  The  last  act 
required  is  their  cancellation  after  surrender.  There  is 
nothing  prohibiting  a  return  to  the  owner  of  the  evidence 
of  indebtedness  unpaid — nothing  requiring  any  officer  to 
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keep  in  bis  possession  evidence  of  indebtedness  paid,  and 
tbe  interests  of  the  county  are  in  no  manner  put  in  jeopardy 
by  returning  a  warrant  partially  surrendered  and  canceled. 
There  may  be  partial  payments  and  redemptions  without 
doing  violence  to  the  letter  of  the  statute  even,  and  in  so 
doing,  only,  can  its  spirit  and  intent  be  carried  out.  If  the 
defendants  and  their  counsel  are  correct  in  their  construc- 
tion of  its  requirements,  then,  there  being  five  hundred  dol- 
lars in  the  fund,  a  person  holding  a  warrant  for  that  amount 
may  get  par  value,  while  a  bid  by  plaintiffs  to  surrender 
their  warrant  for  twenty-five  cents  on  a  dollar  must  be  re- 
jected- In  fact,  if  they  are  correct,  plaintiffs  can  never  re- 
ceive more  than  five  hundred  dollars,  or  the  amount  in  the 
fund,  ialthough  small  warrants  have  par  value.  The  legis- 
lature did  not  mean  to  enact  a  law  which  would  result  in 
such  rank  injustice  to  holders  of  large  warrants,  and  which 
might  deprive  the  county  of  the  only  benefit  intended  to  be 
conferred  by  the  passage  of  the  act. 

We  think  the  defendants  should  have  accepted  plaintiffs' 
bid  and  made  the  uecessaiy  order  upon  the  treasurer. 
Those  acts  were  specially  enjoined  as  duties  resulting  from 
their  office.  The  law  was  fully  complied  with  by  plaintiffs, 
and  the  sole  duty  of  defendants  then,  was  to  accept  their 
bid  if  it  was  lowest;  and  otherwise  to  proceed  as  com- 
manded by  the  statute.  They  had  no  discretion  in  the  prem- 
ises, and  in  such  cases  mandamus  lies  to  enforce  a  perform- 
ance of  the  specific  act  required.  (Humboldt  County  v. 
Churchill  County ,  0  Nev.  30.) 

Counsel  for  plaintiffs  does  not  claim  that  defendants  ex- 
ceeded their  jurisdiction  in  refusing  to  comply  with  the 
statute.  They  only  rejected  a  bid  which  they  were  com- 
manded to  accept.  Compelling  the  performance  of  such 
duties  is  the  true  and  only  office  of  the  writ  of  mandamus. 

The  order  of  the  court  below  is  affirmed. 
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WELLS,   FAEGO  &  CO.,  Appellant,  v.  ADAJI  WEL- 
TER ET  al.,  Respondents. 

Agents  of  Wells,  Fargo  &  Co.,  STOcKBROKEiis—PtTRCHASER  of  Stock, 
Dealing  with  Stockbroker  as  Agent  of  W.,  F.  &  Co. — Promissory 
Note—Transaction  Construed  as  a  Contract,  not  a  Loan. — Rice  & 
Peters  were  stockbrokers,  R.  was  also  agent,  and  P.  cashier  of  the  ex- 
press and  banking  business  of  Wells,  Fargo  &  Co.,  in  Carson.  Welter 
called  at  the  banking  department  and  asked  R.  how  much  interest  W.,  F. 
&  Co.  would  charge  to  buy,  for  him,  fifty  shares  of  Ophir  stock.  The  in- 
terest was  agreed  upon,  and  R.  agreed  to  order  the  stock  that  day.  The 
stock  was  ordered  by  R.  &  P.,  through  their  brokers  in  San  Francisco. 
The  next  day,  W.,  at  R.'s  request,  executed  his  note  to  W.,  F.  &  Co,  for 
the  amount  of  money  it  took  to  purchase  the  stock.  R.  stated  that  any 
name  besides  W.  's  would  be  sufficient,  as  W.  and  the  stock  would  be 
ample  security  for  the  amount  due.  This  note,  and  another  executed  in 
its  place,  were  taken  up,  and  replaced  by  the  note  sued  upon.  W.  was 
credited  upon  the  books  of  R.  &  P.  with  the  stock  and  the  amount  of 
money  stated  in  the  note.  R.  &  P.  received  credit  with  W.,  F.  &  Co. 
for  the  same  amount  as  so  much  money  deposited.  W.  never  received 
any  money  or  stock.  R.  &.  P.  failed.  W.,  F.  &  Co.  brought  suit 
against  W.  upon  the  note.  The  question  was,  whether  the  transaction 
was  only  a  loan,  as  claimed  by  W,.  F.  &  Co.,  or  a  contract  to  procure  the 
stock,  as  claimed  by  W.  The  jury  found  a  general  verdict  in  favor  of 
W.,  and  there  were  forty-eight  special  findings.  Held,  upon  a  review 
of  the  testimony,  that  the  evidence  and  special  findings  sustained  the 
verdict. 

Idem — Instructions. — Held,  upon  a  review  of  the  instructions,  that  if,  from 
all  the  circumstances,  W.,  as  a  reasonable  man,  believed,  and  from  the 
conduct  of  R.,  as  agent  of  W.,  F.  &  Co.,  was  justified  in  believing, 
that  he  was  dealing  with  W.,  F.  &  Co.,  through  their  agent;  and  if  R. 
knew,  or  ought  to  have  known,  that  W.  so  believed;  and  that  as  a  rea- 
sonable man  he  was  justified  in  such  belief,  and  that  he  gave  the  note 
with  that  understanding;  then  if  R.  did  not  undeceive  him,  but  per- 
mitted him  to  execute  the  note  in  such  belief,  it  was  the  duty  of  the 
jury  to  find  a  verdict  in  favor  of  W. 

Appeal  from  the  District  Court  of  the  Second  Judicial 
District,  Ormsby  County. 

The  instructions  asked  by  plaintiflf,  and  refused  by  tbe 
court,  referred  to  in  the  opinion,  read  as  follows:  1.  **  The 
jury  are  instructed,  that  if  the  defendant  Welter,  or  Joha 
Wagner,  acting  as  the  lawful  agent,  in  the  transaction  for 
Welter,  had  notice,  before  the  giving  of  the  note  sued  on, 
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that  the  stock  mentioned  in  defendants'  answers  had  been 
purchased  by  Kice  &  Peters,  on  account  of  defendant  Wel- 
ter, and  that  the  note  in  .question  was  then  given,  after 
Laving  such  notice,  the  plaintiff  is  entitled  to  recover  in 
this  action  the  full  amount  of  the  note,  principal  and 
interest."  2.  *'The  jury  are  instructed,  that  if  the  pur- 
chase of  the  stock  was  made  one  day,  and  that  nothing  was 
said  concerning  any  note  between  the  parties,  and  that  the 
note  made  in  October,  1876,  was  made  on  another  and 
different  day,  and  that  nothing  was  then  said  about  the  stock, 
the  jury  are  instructed  that  the  two  contracts  are  separate 
and  independent,  and  Wells,  Fargo  &  Co.  are  entitled  to 
recover  in  this  action."  The  other  facts  sufficiently  appear 
in  the  opinion. 

A.  C.  EUiSy  for  Appellant: 

I.  The  testimony  and  findings  show,  that  the  defendant 
Welter  knew,  or  had  opportunity  to  know,  at  the  time  he 
signed  the  note  sued  on,  that  the  stock  had  been  purchased 
by  Rice  &  Peters,  for  his  account,  the  price  paid,  the  com- 
mission charged,  and  the  expenses,  and  that  Eice  &  Peters, 
with  whom  he  had  personally  dealt,  acted  solely  as  stock 
brokers  in  the  transaction. 

n.  It  was  Welter's  duty,  imposed  upon  him  by  the  law, 
to  inform  himself  of  the  scope  of  the  authority  of  Eice,  as 
the  agent  of  Wells,  Fargo  &  Co.,  which  he  failed  to  do; 
and  in  this  transaction,  if  Rice,  as  such  agent,  exceeded 
his  authority  and  made  the  contract  as  claimed  by  the  de- 
fendants, which  we  deny,  then  the  plaintiff  is  not  bound  by 
such  contract.  (Story  on  Agency,  sees.  115, 172,  436;  SilU- 
many.  Fredericksburg li,  B,,  27Gratt.  120;  Dosiery.  WilliamSy 
47  Miss.  647;  Bawson  v.  Curtiss,  19  111.  456;  Fisher  v.  Camp- 
lea,  9  Port.  (Ala.)  210;  Beitz  v.  Martin,  12  Ind.  306;  Berry 
V.  Anderson,  22  Id.  36;  Lee  v.  Monroe,  7  Cranch,  366;  State 
V.  Haskell,  20  Iowa,  276.) 

III.  The  findings  are  sufficient  to  support  plaintiff's  mo- 
tion for  judgment  on  the  findings. 

IV.  Tlie  judgment  must  be  reversed.     Inconsistent  find- 
ings will  not  support  a  judgment.     {Smith  v.  Gushing,  41 
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Cal.  97;  Hidden  v.  Jordan^  28  Id.  301;  Lucas  v.  San  Fran- 
cisco, 28  Id.  591;  Leese  v.  Clark,  20  Id.  387;  N.  P.  liailroad 
V.  Reynolds,  50  Id.  90;  Bosquetl  v.  Crane,  51  Id.  505.) 

The  plaintiflf  should  prevail  upon  the  findings  and  the 
pleadings,  because  its  case  is  clearly  made  out  when  it 
shows  its  written  contract,  the  note  ratified  as  often  as  the 
note  was  renewed.  And  the  most  favorable  view  of  respond- 
ents' version  of  the  alleged  contract  is  doubtful,  for  the 
jury  find  that  Kice  never  understood  that  the  plaintiff  was 
to  buy  the  stock,  and  that  defendant  Welter  did  so  under- 
stand. Of  this  the  defendants  have  the  affirmative,  and  iu 
a  doubtful  matter  the  negative  is  to  "  be  understood  rather 
than  the  affirmative."    (Bouvier's  Diet.,  *' Maxims,"  131.) 

B.  M.  Clarke,  for  Eespondents.     No  brief  on  file. 

By  the  Court,  Leonard,  J. : 

Plaintiff  is  a  corporation,  organized  for  the  purpose  of 
carrying  on  banking  and  express  business  in  this  and  other 
states,  and  this  action  is  upon  a  promissory  note,  executed 
and  delivered  to  it  by  the  defendants.  The  grounds  of  de- 
fense— ^an  entire  failure  of  consideration — are  stated  as  fol- 
lows in*  the  answer:  **  The  said  promissory  note  was  given 
in  consideration  of  fifty  shares  of  Ophir  mining  stock,  which 
the  said  plaintiff  agreed  to  purchase  for,  and  deliver  to,  the 
defendant,  Adam  Welter,  and  for  no  other  consideration 
whatever;  and  the  defendants  say,  that  the  plaintiff  did  not 
purchase  said  mining  stock  or  any  part  thereof  for  said  de- 
fendant, Adam  Welter,  nor  did  the  said  plaintiff  deliver 
said  stock  or  any  part  thereof  to  the  said  Adam  Welter,  but 
refused  and  still  refuses  to  do  so."  Under  the  court's  di- 
rection, the  jury  found  upon  forty-five  special  issues  or  ques- 
tions of  fact,  and  the  general  verdict  was  for  the  defendants. 

Upon  the  coming  in  of  the  general  verdict  and  special 
findings,  plaintiff  moved  the  court  for  judgment  upon  the 
pleadings  and  the  special  findings,  notwithstanding  the  gen- 
eral verdict,  upon  the  grounds  that  the  special  findings,  iu 
conjunction  with  the  pleadings,  warranted  and  required 
judgment  for  the  plaintiff  for  the  full  amount  claimed  in  the 
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complaint.  The  motion  was  denied  and  the  defendants  Lad 
jadgment  for  their  costs.  Plaintiff  appeals  from  the  court's 
order  denying  a  new  trial,  and  from  the  judgment. 

The  record  shows  that  H.  F.  Kice,  at  the  date  of  the 
transaction  (October  11  and  12,  1876),  as  for  a  long  time 
before,  and  some  months  thereafter,  was  plaintiff's  general 
agent  at  Carson,  where  the^  contract  was  entered  into.  He 
had  control  of  both  departments  of  plaintiff's  business  at 
that  place-  H.  J.  Peters  was  plaintiff's  cashier.  Before, 
and  during  the  month  of  October,  1876,  and  as  claimed, 
until  April,  1877,  Rice  &  Peters  were  partners  in  the 
business  of  stockbrokers  in  Carson,  their  office  having  been 
in  a  different  building,  and  some  distance  from  plaintiff's. 
They  had  a  clerk  who  bought  and  sold  stocks  for  customers, 
but  the  business  was  conducted  according  to  their  instruc- 
tions. In  October,  1876,  and  before  and  after,  plaintiff 
loaned  money  and  did  a  general  banking  business  in  its 
banking  department  at  Carson,  and  purchased  stocks  upon 
commission,  through  its  express  department,  for  customers, 
when  ordered  to  do  so.  When  stocks  or  other  things  were 
so  purchased,  its  custom  was  to  require  a  deposit  for  cost 
and  charges.  Stocks  were  purchased  through  brokers. 
There  was  nothing  to  prevent  ordering  through  brokers  in 
Carson  instead  of  those  residing  in  San  Francisco,  except 
that  in  so  doing  two  commissions  had  to  be  paid  instead  of 
one.  Mr.  Tickner,  plaintiff's  agent  at  the  time  of  the  trial, 
testified,  that  **  Wells,  Fargo  &  Co.  would  not  execute  an 
express  commission  to  purchase  mining  stocks  without  the 
money  being  paid  in  advance;  that  their  rules  would  not 
allow  them  to  do  so."  But  he  also  stated,  that  "the  express 
department  was  allowed  to  purchase  anything,  the  cost  price 
being  advanced,  and  the  charges,  unless  a  man  was  known 
to  be  good;"  that  *'  if  IVelter  had  taken  the  exact  price  of 
fifty  shares  of  Ophir  stock  to  Eice,  through  the  express  de- 
partment, and  requested  him  to  buy  it,  there  would  have 
been  nothing  wrong  in  his  business." 

It  is  plain  from  all  the  evidence,  that  plaintiff  was  willing 
and  anxious  to  furnish  the  money,  either  as  a  loan  proper 
to  Welter,  to  be  used  by  him  in  the  purchase  of  the  desired 
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stocks,  or  by  plaintiflf,  in  procuring  it.  The  only  real  con- 
test, upon  the  facts,  was  as  to  the  contract.  Plaintiff  claimed 
that  the  transaction  was  a  mere  loan,  while  the  defend- 
ants insisted  that  it  was  in  no  sense  a  loan,  but  an  arrange- 
ment whereby  plaintiff  agreed  to  procure  the  stock,  which 
was  never  done,  and  that  Welter  did  not  in  any  manner  re- 
ceive any  portion  of  the  money  mentioned  in  the  note- 
That  Eice,  as  plaintiff's  agent,  had  power  to  loan  or  fur- 
nish the  money  upon  such  terms  as  were  satisfactory,  was 
not  disputed;  that  he  could  have  ordered  the  stock  through 
brokers,  had  the  cost  price  been  advanced,  is  admitted;  and 
that  he  might  have  ordered  it  without  an  advance,  if  the 
party  was  **good,"  seems  to  be  true.  Such  being  the  case, 
he  undoubtedly  had  power  to  do  all  that  the  defendants 
assert  that  he  did  do.  He  was  the  general  agent  of  both 
departments,  and  had  control  of  all  the  plaintiff's  business 
at  Carson.  He  had  the  ability  to  call  both  departments  to 
his  aid.  If  he  had  power  to  loan  the  money,  hand  it 
over  to  Welter,  and  immediately  thereafter  receive  it  back 
again,  in  the  express  department,  as  an  advance  upon  a 
commission  to  purchase,  he  certainly  could  make  a  contract 
to  procure  the  stock,  without  the  useless  ceremony  of  pay- 
ing over  the  money  and  receiving  it  back  again — ^a  contract 
which,  within  its  scope,  combined  a  legitimate  use  of  both 
departments.  We  shall,  therefore,  dismiss  the  question  of 
Eice's  power  to  enter  into  the  contract  set  up  by  the  defend- 
ants. 

The  important  issue  for  the  jury's  consideration  was, 
whether  the  transaction  was  only  a  loan,  as  claimed  by 
plaintiff,  or  a  contract  to  procure  the  stock  as  alleged  by  the 
defendants.  It  was  a  qujBstion  of  much  consequence,  also, 
whether  the  giving  of  the  note  by  Welter,  after  receiving 
notice  of  the  purchase  of  the  stock  by  Eice  &  Peters,  stock- 
brokers, fixed  his  liability  upon  the  note,  notwithstanding 
the  contract  was  as  claimed  by  him. 

That  plaintiff  advanced  to  Eice  &  Peters  the  money  for 
which  the  note  was  given,  admits  of  no  doubt,  and  that 
Welter  never  received  the  stock  or  the  money,  or  any  part 
of  either,  is  equally  true.     The  jury  must  have  based  their 
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general  verdict  upon  the  conclusions  that  the  contract  was  as 
alleged  by  defendants;  that  an  agreement  to  procure  the 
stock  was  the  consideration  of  the  note  first  executed;  that 
the  note  set  out  in  the  complaint  was  simply  a  renewal  of 
the  first,  and  that  plaintiff  had  wholly  failed  to  perform  the 
contract,  which  alone  induced  its  execution.  It  becomes 
necessary  to  ascertain  whether  the  verdict  and  the  material 
special  findings  are  sustained  by  the  evidence,  and  whether 
the  latter  are  consistent  with  the  former.  We  can  not  doubt 
that  the  verdict  would  have  been  sustained  by  the  evidence, 
had  there  been  no  special  findings.  Wagner  and  defendant 
Welter  both  testified  that  they  went  to  plaintiff's  office  to 
see  Rice,  to.  get  plaintiff  to  purchase  for  Welter  fifty  shares 
of  Ophir  mining  stock,  and  to  ascertain  what  rate  of  interest 
plaintiff  would  charge  for  the  purchase;  that  they  did  not 
borrow  the  money,  but  that  they  asked  Eice  how  much  inter- 
est Wells,  Fargo  &  Co.  would  charge  Welter  for  buying  the 
stock  mentioned,  and  that  one  and  one  half  per  cent,  was 
agreed  upon;  that  they  did  not  contract  for  money;  that 
Welter  was  to  receive  no  money,  but  was  to  get  fifty  shares 
of  Ophir  stock.  Rice  agreed  to  order  the  stock  that  day, 
and  it  was  accordingly  purchased,  as  hereinafter  stated,  by 
Eice  &  Peters,  stockbrokers.  On  the  following  morning 
(October  12)  Wagner  went  again  to  plaintiff's  office,  and 
Kice  there  handed  him  a  promissory  note,  payable  to  plaint- 
iflf,  for  two  thousand  two  hundred  and  twenty-three  dollars 
and  fifty  cents,  with  interest  at  one  and  one  half  per  cent, 
per  month,  and  asked  him  to  go  to  Empire,  a  few  miles 
from  Carson,  and  get  Welter  to  sign  it.  Wagner  asked 
Rice  if  he  (Wagner)  should  sign  it  also.  Rice  told  him  he 
need  not  do  so;  that  any  name  besides  Welter's  would  be 
sufficient,  as  Welter  and  the  stock  would  be  ample  security 
for  the  amount  due. 

Wagner  took  the  note  to  Welter,  together  with  the  follow- 
ing memorandum  of  purchase: 

"Rice  &  Peters,  stockbrokers,  Carson  City,  12  Oct.,  1876. 
Parchased  for  account  of  Mr.  A.  Welter,  50  Ophir,  44, 
12,200;  com.  and  tel.,  $23.50;  $2,223.50." 

Welter  could  not  read  English,  and  did  not  then,  nor  un- 
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til  six  or  eight  months  thereafter,  know  the  names  of  Bice 
&  Peters  were  on  the  memorandum  or  notice.  Wagner 
told  Welter  what  the  stock  cost,  the  amount  of  the  commis- 
sion and  telegraphing,  and  also  that  Bice  said  he  need  not  get 
any  security  upon  the  note;  that  Welter  and  the  stock  were 
sufficient.  Welter  then  signed  the  note>  and  Wagner  took 
it  back  to  plaintiff's  office  and  gave  it  to  Bica  Wagner  whs 
acting  for  both  parties.  The  note  first  given  was  due  in 
ninety  days.  At  its  maturity  another  was  executed  in  its 
place,  and  when  that  became  due  it  was  replaced  by  the  one 
in  suit,  with  the  name  of  defendant  Klein  added  as  addi- 
tional security,  for  the  reason,  as  stated  by  Welter,  that  the 
stock  at  that  time  had  greatly  depreciated  in  value.  The 
stock  was  never  in  the  hands  of  either  Bice  &  Peters, 
plaintiff,  or  Welter.  It  was  ordered  by  the  agent  of  Bice 
&  Peters,  for  them  and  in  their  firm  name,  through  Cope, 
TJhler  &  Co.,  brokers  in  San  Francisco,  who  telegraphed 
Bice  &  Peters  of  its  purchase  for  them .  Thereupon  Bice 
&  Peters  credited  Welter  upon  their  books  with  the  stock 
and  the  amount  of  money  stated  in  the  note,  and  received 
credit  with  plaintiff,  for  the  same  amount,  as  so  much  money 
deposited. 

It  did  not  appear  from  plaintiff's  books  that  the  stock 
wos  held  as  collateral  to  secure  the  note  or  otherwise. 

Conceding  that  Welter  received  notice,  before  executing 
the  note,  that  Bice  &  Peters  had  purchased  the  stock,  as 
stated  in  the  paper  before  set  out,  still  there  is  no  proof 
that  he  knew,  or  ought  to  have  known,  that  they  did  not  re- 
ceive the  certificate  and  deliver  it  to  plaintiff  as  collateral. 
On  the  contrary.  Welter  testified  that  he  always  supposed 
plaintiff  had  the  stock  until  some  time  after  the  failure  of 
Bice.&  Peters,  when  he  offered  the  amount  of  the  note  to 
plaintiff  and  demanded  the  stock. 

That  Bice,  as  plaintiff's  agent,  agreed  to  purchase  the 
stock  for  Welter,  and  that  its  delivery,  or  the  contract  to 
deliver,  was  the  consideration  that  induced  the  execution  of 
the  note,  admits  of  no  doubt,  if  Wagner  and  Welter  testified 
to  the  truth.  And,  besides  the  testimony  of  witnesses,  tbe 
conclusion  that  Bice  was  acting  for  plaintiff,  and  that  Wei- 
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ter  bad  good  reason  so  to  believe,  is  greatly  supported  by 
several  facts.  He  was  certainly  acting  for  plaintiff  in  agree- 
ing to  advance  the  money,  and  in  arranging  the  rate  of 
interest;  and  in  the  same  connection,  at  the  same  time  and 
place,  in  plaintiff's  office,  with  Bice  behind  the  counter  and 
Wagner  and  Welter  in  front,  the  agreement  to  purchase  the 
stock  was  made.  Not  until  the  stock  had  been  ordered 
was  the  note  presented  to  Welter  for  his  signature,  and 
with  the  note  was  sent  the  evidence  of  its  purchase.  It  was 
never  intended  that  plaintiff  should  pass  any  money  to 
Welter;  still.  Bice  sent  for  and  received  his  note,  and  at 
the  same  time  informed  him  that  the  stock  would  be  held 
as  security.  In  so  doing  he  must  have  been  acting  for 
plaintiff,  and  it  would  have  been  strange,  under  the  circum- 
stances, if  the  jury  had  found  that,  in  agreeing  to  furnish 
the  money,  in  fixing  the  rate  of  interest,  in  getting  the  note 
and  informing  Welter  that  the  stock  would  be  held, as  col- 
lateral, he  was  acting  for  plaintiff,  but  that  in  stipulating 
to  purchase  the  stock  he  was  acting  for  Bice  &  Peters.  If 
the  procuration  of  the  stock  for  Welter  was  the  considera- 
tion of  the  note,  and  if  it  was  to  be  held  as  collateral,  it 
was  plaintiff's  duty  to  obtain  a  certificate  and  hold  it,  or 
get  Welter's  consent  to  let  it  remain  as  it  was;  and  if 
plaintiff  did  not  do  so,  the  subsequent  solvency  of  Bice  & 
Peters,  and  their  ability  to  produce  the  stock  when  wanted, 
was  a  subject  for  plaintiff's  consideration  only.  After  re- 
ceiving the  notice  that  the  stock  would  be  held  as  security, 
Welter  had  no  right  to  think  it  was  subject  to  his  order  at 
£ice  &  Peters',  nor  does  it  appear  that  it  was  so,  except 
upon  payment  of  the  note  to  plaintiff,  and  then  it  would 
have  been  plaintiff's  duty  to  deliver  the  stock  so  held. 
Welter  testified  that  he  never  thought  Bice  &  Peters  were 
solvent,  and  therefore  never  left  stock  with  them.  Plaintiff 
or  its  agent  had  no  right  to  mislead  Welter  and  then  ask 
him  to  bear  the  burden  resulting  from  its  own  laches. 

We  are  not  required  to  decide  what  the  rights  of  the 
respective  parties  would  have  been  if  Welter  had  not 
been  informed  that  the  stock  would  be  held  as  before 
stated.     Under    such   circumstances,   it  is   possible  that. 


284  Wells,  Fargo  &  Co.  v.  Welter.       [Sup.  Ot. 

Opinion  of  the  Court — Leonard,  J. 

after  receiving  notice  of  its  purchase  by  Rice  &  Peters, 
Welter's  duty  would  have  been  to  demand  it  of  them;  or  at 
least  of  plaintiff,  and  that,  had  they  failed  before  he  did  so, 
the  loss  would  have  been  his.  It  may  be  in  that  case  the 
law  would  have  said  that  Welter  was  in  fault,  and  that 
plaintiff  had  done  its  whole  duty  under  the  contract.  But 
whether  that  be  so  or  not,  Welter  can  not  now  be  held  in 
fault  because  he  did  not  demand  the  stock,  so  long  as 
plaintiff  gave  him  time  for  payment.  It  is  true,  the  proof 
showSj  and  the  jury  find,  that  plaintiff  did  not  have  the 
stock  as  collateral,  but  the  failure  to  do  so  was  its  own 
fault,  and  Welter  was  deceived.  Plaintiff  could  have  pro- 
tected itself,  and  ought  to  have  done  so.  The  general  ver- 
dict is  sustained  by  the  evidence. 

Does  it  also  sustain  the  material  special  findings,  and  are 
they  consistent  with  the  verdict,  or  did  the  court  err  in 
denying  plaintiff's  motion  for  judgment  thereon,  notwith- 
standing the  verdict  for  defendants  ? 

We  shall  not  undertake  to  examine  the  many  special  find- 
ings in  detail,  but  those  most  favorable  to  plaintiff's  claim 
of  inconsistency  with  the  general  verdict  will  be  considered. 
And  as  affecting  this  question,  it  is  proper  to  state  that,  we 
regard  the  agreement  at  the  bank,  on  the  eleventh;  sending 
the  note  to  Welter  for  his  signature  with  the  information 
that  the  stock  had  been  purchased  by  Rice  &  Peters,  and 
that  it  would  be  held  by  plaintiff  as  security  for  the  pay- 
ment of  the  note,  on  the  twelfth;  the  execution  of  the  note 
by  Welter  and  its  return  to  plaintiff's  bank  on  the  same 
day,  as  different  parts  of  one  transaction. 

The  jury  found,  (14)  that  Welter  understood  from  the 
transaction,  that  plaintiff  was  to  buy  or  procure  for  him  fifty 
shares  of  Ophir  mining  stock,  and  that  he  made  the  note  of 
October  12,  upon  the  faith  of  that  understanding. 

They  also  found,  (15)  that  plaintiff  or  its  agents  under- 
stood that  Wells,  Fargo  &  Co.  was  to  buy  or  procure  the 
stock  for  Welter;  that  it  made  the  loan  and  accepted  the 
note  upon  such  understanding;  also,  (16)  that  Welter  did 
not  understand  that  Rice  &  Peters,  stock  brokers,  were  to 
buy  and  become  responsible  to  him  for  the  stock;  and  that 
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(17)  Eice,  as  member  of  the  firm  of  Rice  &  Peters,  did  un- 
derstand that  Kice  &  Peters,  stock  brokers,  were  to  buy 
and  become  responsible  to  Welter  for  the  stock.  A  com- 
parison of  the  fifteenth  and  seventeenth  findings  shows  that, 
the  jury  considered  the  understanding  of  Bice  both  as  agent 
of  plaintiff  and  as  a  member  of  the  firm  of  Bice  &  Peters. 

The  seventeenth  special  issue  was  outside  of  tbe  case, 
because  it  was  a  matter  of  no  consequence  what  Bice  under- 
stood *'as  a  member  of  the  firm  of  Eice  &  Peters."  The  vital 
question  was  what  he  understood,  or  ought  to  have  under- 
stood, as  agent  of  plaintiff.  If  he  made  the  contract  for 
plaintiff,  as  its  agent,  it  was  neither  necessary  nor  proper  to 
inquire  what  his  understanding  was  as  one  of  the  firm  of 
Bice  &  Peters;  and  if  he  did  not  so  make  it,  plaintiff  was 
not  bound  by  it,  regardless  of  his  understanding  as  a  mem- 
ber of  the  firm.  It  was  the  agreement  of  minds  between 
Eice,  as  plaintiff's  agent,  and  Welter,  that  fixed  the  liabil- 
ity of  the  parties  to  this  action.  But  since  that  question 
was  asked  and  answered,  we  shall  accord  to  the  answer  its 
proper  consequences.* 

The  jury  could  not  have  intended  to  find  that  Bice,  as 
plaintiff's  agent,  understood  that  plaintiff  agreed  to  buy  or 
procure  the  stock,  and  that  the  note  was  given  and  accepted 
upon  that  understanding,  and  also  that  Bice,  as  member  of 
the  firm  of  Bice  &  Peters,  understood  the  contract  in  a  dif- 
ferent way.  The  same  person,  the  one  who  made  the  con- 
tract, could  not  have  understood  it  one  way  as  plaintiff's 
agent,  and  in  another  as  a  member  of  the  firm  of  Bice  & 
Peters.  What,  then,  is  a  reasonable  construction  of  the 
two  findings  ? 

As  plaintiff's  agent,  if  Welter  did  not  complain.  Bice 
bad  the  right  to  procure  the  stock  through  Bice  &  Peters, 
or  any  other  stock  brokers.  He  probably  understood  that 
be  might  purchase  it  through  his  own  firm;  at  any  rate 
there  was  nothing  to  prohibit  him  from  doing  so.  As  a 
member  of  the  firm  of  Bice  &  Peters,  it  is  fair  to  presume 
that  he  intended  to  transact  the  business  as  it  was  done; 
that  is  to  say,  order  the  stock  through  stock  brokers  in  San 
Francisco,  in  the  name  of  Bice  &  Peters,  without  getting 
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any  certificate,  take  credit  for  tbe  cost  with  plaintiff,  and 
credit  Welter  with  both  the  stock  and  money  upon  the  firm's 
books.  In  that  sense,  as  one  of  the  firm  of  Bice  &  Peters, 
he  understood  that  they  were  to  buy  the  stock,  just  as  the 
cashier  of  the  Carson  Savings  Bank  would  have  understood 
that  that  bank  was  to  buy  it,  if  Rice  had  ordered  it  there, 
instead  of  through  Bice  &  Peters.  Bice  knew  also,  that  if 
Bice  &  Peters  should  purchase  it  in  the  manner  stated,  and 
credit  Welter  with  it  upon  their  books,  they  would  be  re- 
sponsible for  it;  and  had  they  not  failed,  they  would  have 
been  so.  Plaintiff  might  have  paid  the  note,  and  then  com- 
pelled Bice  &  Peters  to  deliver  it,  or  respond  in  damages 
for  its  value.  But  the  facts  above  mentioned  do  not  relieve 
plaintiff  from  liability,  if  the  contract  was  as  claimed  by  de- 
fendants and  as  found  by  the  jury..  The  jury  did  not  find, 
and  from  their  findings  and  verdict  they  could  not  have  be- 
lieved, that  Bice  understood,  from  the  transaction,  that 
Welter  was  dealing  with  him  as  one  of  the  firm  of  Bice  & 
Peters,  when  the  agreement  to  procure  the  stock  was  made. 

The  jury  found  that  Welter  executed  the  note,  after  re- 
ceiving the  notice  or  memorandum,  before  set  out,  of  the 
purchase  of  the  stock  by  Bice  &  Peters,  and  from  that  find- 
ing it  is  argued  that,  the  making  of  the  note  after  the 
notice,  was  an  affirmance  of  the  purchase  by  Bice  &  Peters, 
and  that  the  note  was  executed  in  payment  for  the  stock  so 
purchased. 

But  the  whole  transaction  must  be  considered;  that  is  to 
say,  the  agreement  entered  into  on  the  eleventh;  the  subse- 
quent purchase;  the  execution  of  the  note  on  the  twelfth 
by  Welter,  after  being  informed  by  Wagner  upon  the  au- 
thority of  Bice,  that  the  stock  would  be  held  as  collateral 
to  secure  plaintiff's  note. 

It  was  a  matter  of  no  consequence  to  Welter  whether 
Bice  &  Peters,  or  some  other  brokers,  bought  the  stock.  It 
was  enough  for  him  to  know  that  it  had  been  bought,  tbe 
price,  and  that  plaintiff  was  to  take  and  hold  it  as  security. 
From  the  notice  given  by  Wagner,  Welter  had  good  reason 
to  suppose  that  Bice  &  Peters  had  obtained  a  certificate, 
and  that  plaintiff  had  it,  or  would  get  and  hold  it,  as  col- 


April,  1880.]  Wells,  Fargo  &  Co.  v.  Welter.  287 

Opiniou  of  the  Court — Leonard,  J. 

lateral;  As  before  stated,  be  testified  that  he  always  sup- 
posed plaintiff  had  it,  and  that  he  did  not  know  the  stock 
was  placed  in  his  account  on  Bice  &  Peters'  books. 

It  was  also  found  by  the  jury,  that  Welter  did  not  intend 
to  intrust  Wells,  Fargo  &  Co.  with  a  commission,  through 
their  express  department,  to  purchase  the  stock  in  ques- 
tion, and  that  Wells,  Fargo  &  Co.  did  not  agree  to  execute 
such  commission  through  its  express  department.  The  jury 
meant  to  say  that,  by  the  contract,  plaintiff  was  not  limited 
to  any  one  department,  or  to  any  particular  way,  in  getting 
the  stock;  that  Welter  did  not  order  the  stock  at  all,  or  in- 
irust  plaintiff  with  any  commission  through  any  depart- 
ment; but  that  plaintiff  agreed  to  purchase  or  procure  it  as 
it  deemed  best,  and  that  such  agreement,  accompanied  with 
the  further  understanding,  that  it  would  be  held  by  plain- 
tiff as  collateral  security,  was  the  consideration  that  induced 
Welter  to  execute  the  first  note.  Counsel  for  plaintiff  says: 
"The  most  favorable  view  of  defendant's  version  of  the  al- 
leged contract  is  doubtful,  for  the  juiy  find  that  Eice  never 
understood  that  plaintiff  was  to  buy  the  stock,  and  that  de- 
fendant. Welter,  did  so  understand."  Counsel  is  in  error. 
We  have  already  adverted  to  the  fifteenth,  sixteenth,  and 
seventeenth  findings.  By  the  forty-second  they  found  that 
Eice,  by  affirmative  language  used  by  him  on  the  eleventh 
of  October,  agreed  with  Welter  that  Wells,  Fargo  &  Co. 
would  purchase  fifty  shares  of  Ophir  mining  stock  for  and 
on  account  of  Welter.  They  found  (42)  that  Eice  did  not, 
by  any  affirmative  language,  agree  o?i  that  day,  that  plaintiff 
would  hold  the  stock  as  collateral;  but  they  also  found  (35, 
36,  37,  43,  and  44),  that  Wagner  told  Welter  that  plaintiff 
was  to  take  and  hold  the  stock  as  collateral,  to  secure  the 
note,  and  that  Wagner  was  authorized  by  Eice,  as  agent  of 
plaintiff,  to  so  state  to  Welter;  and  all  the  evidence  shows 
that  the  entire  understanding  in  relation  to  the  collateral 
security  was  had  on  the  twelfth,  before  the  note  was  exe- 
cuted. The  forty-second  question  and  answer  were  limited 
to  the  understanding  arrived  at  on  the  eleventh,  while  the 
thirty-fifth,    thirty-sixth,    thirty-seventh,   forty-third,   and 
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forty-fourth  refer  to  the  understanding  of  the  following 
day,  before  the  execution  of  the  note. 

Complaint  is  made  that  the  court  erred  in  refusing  the 
plaintiff  permission  to  prove  that  Eice,  as  agent,  had  no 
authority  to  purchase  mining  stocks,  or  to  agree  to  do  so. 
The  record  fails  to  show  such  refusal.  The  court  did  refuse 
to  submit  special  issues  upon  that  subject,  and  we  think 
correctly,  for  the  reasons  before  stated.  There  was  no  ev- 
idence justifying  such  submission. 

It  is  urged,  also,  that  plaintiff  should  have  been  permit- 
ted to  prove  that  Rice  &  Peters  were  solvent  at  the  time  o^ 
the  transaction,  and  that  this  special  issue  should  have 
been  submitted  to  the  jury  as  requested,  to  wit:  '* Could 
the  defendant  Welter,  at  any  time  after  the  purchase  of 
said  stock  by  Kice  &  Peters  upon  his  account,  and  after  tie 
same  had  been  paid  for  by  Wells,  Fargo  &  Co.,  have  de- 
manded and  received  the  same  from  Rice  &  Peters,  with- 
out further  cost  or  charge  to  him,  and  were  said  Rice  & 
Peters  in  condition  to  deliver  the  same  up  to  the  first  of 
April,  1877?" 

The  record  shows  no  refusal  to  permit  the  proof  men- 
tioned, nor  did  plaintiff  make,  or  endeavor  to  make,  such 
proof,  except  to  the  extent  found  by  the  jury,  that  Rice  & 
Peters  ordered  the  stock  as  before  stated,  credited  Welter 
with  the  same,  and  so  held  it,  subject  to  his  order. 

The  special  issue  should  not  have  been  submitted  to  tbe 
jury.  If  they  could  have  found  that,  Welter  might  have 
demanded  and  received  the  stock  from  Rice  &  Peters,  at 
any  time  after  its  purchase  (although  the  only  proof  of  that 
fact  was,  that  it  was  purchased  in  San  Francisco  and 
credited  to  Welter  upon  the  books  of  Rice  &  Peters  in 
Carson),  still  they  could  not  have^  found  that  Welter  could 
have  received  it  upon  demand,  without  paying  the  amount 
of  the  note,  because  there  Was  no  evidence  of  that  fact.  Nor 
was  there  any  evidence  of  the  financial  condition  of  Rice  & 
Peters  at  any  time  after  the  stock  was  purchased.  Besides, 
the  ability  of  Rice  &  Peters  to  deliver  it,  upon  demand,  was 
immaterial  and  irrelevant,  if  the  contract  and  the  con- 
sideration of  the  note  were  as  stated  by  Wagner  and  Wei- 
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ter,  aud  as  the  jury  found,  especially  in  view  of  the  further 
fact,  that  the  stock  was  to  be  held  by  plaintiff  as  collateral 
security  for  the  payment  of  the  note. 

It  is  said  that  the  court  erred  in  allowing  Wagner  to  tes- 
tify to  the  conversation  had  between  himself  and  Welter 
concerning  the  transaction,  before  entering  the  bank,  since 
plaintiffs  agent  was  not  present;  but  no  objection  was  made 
to  the  giving  of  that  testimony  at  any  time. 

It  is  claimed  that  the  four  instructions  given  for  the 
defendants  were  erroneous,  and  that  the  two  offered  by 
plaintiff,  but  refused,  should  have  been  given.  Defendant's 
first  was  given  upon  plaintiff's  theory  of  the  contract,  and 
is  to  the  effect  that  if  Welter  borrowed  froni  plaintiff  the 
mouey  for  which  the  note  in  question  was  given,  and  if  that 
money  was  not  paid  or  credited  to  him,  and  if  Welter  never 
drew  it  from  the  bank,  then  the  jury  must  find  for  the  de- 
fendants, unless  Welter  gave  a  written  or  verbal  order  to 
Eice  &  Peters  for  the  money,  or  authorized  Bice  or 
Peters  to  draw  it  from  Wells,  Fargo  &  Co.,  to  pay 
it  to  Bice  &  Peters  in  payment  for  stock.  Upon  the 
facts  we  see  no  error  in  the  instruction,  but  under  the  cir- 
cumstances it  was  certainly  harmless,  for  two  reasons : 

1.  It  is  evident  from  the  verdict  and  findings  that  tbe 
jury  did  not  believe  the  transaction  between  plaintiff  and 
Welter  Ayas  a  loan  simply.  They  were  of  the  opinion  that 
tbe  consideration  of  the  note  was  the  stock  or  an  agreement 
to  procure  it. 

2.  By  finding  thirty-first,  they  found  that  it  was  Welter's 
understanding  that  the  money  should  be  used  for  the  pay- 
ment of  the  purchase  price  of  tbe  stock;  consequently,  had 
tliey  concluded  that  the  money  was  borrowed,  as  claimed, 
they  must  have  found  that  Bice  was  authorized  to  draw  it 
out  or  use  it  in  the  purchase.  The  second  instruction  for 
defendants  is  plainly  correct.  The  third  is  to  the  effect, 
that  if  Welter  understood,  from  all  the  circumstances,  that 
lie  was  negotiating  with  plaintiff  and  with  Bice  as  its 
agent,  for  the  purchase  of  the  stock,  and  if  Bice  did  not 
undeceive  him,  but  permitted  him  to  make  the  note  of 
October  12,  in  the  belief  that  plaintiff  was  to  make  the  pur- 
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chase;  and  if  Welter  gave  the  uote  with  such  understand- 
ing, then  the  jury  mast  find  for  the  defendants,  unless  thej 
found  that  plaintiff  did  purchase  and  deliver  the  stock  to 
Welter.  Counsel  does  not  suggest  the  point  of  error  in 
that  or  any  other  instruction  given  or  refused.  It  may  be 
said,  however,  that  the  one  under  consideration  is  not  as 
full  and  definite  as  it  should  have  been,  especially  if  special 
findings  had  not  been  asked. 

If,  from  all  the  circumstances,  Welter,  as  a  reasonable 
man,  believed,  and  from  the  conduct  of  Bice,  as  plaintiff's 
agent,  was  justified  in  believing  that  he  was  dealing  with 
plaintiff  through  its  agent;  and  if  Eice  knew,  or  ought  to 
have  known,  that  Welter  so  believed;  that  as  a  reasonable 
man  he  was  justified  in  such  belief,  and  that  he  gave  the 
note  with  that  understanding,  then  if  Bice  did  not  undeceive 
him,  but  permitted  him  to  execute  the  note  in  such  belief, 
the  jury  should  have  found  for  the  defendants.  We  deem 
it  unnecessary,  however,  to  decide  whether  this  instruction 
contains,  in  fact,  all  the  limitations  just  stated,  because  if 
it  does  not,  the  special  findings  supply  every  possible 
defect. 

Welter  testified,  and  the  jury  found,  that  he  understood 
he  was  negotiating  with  plaintiff  for  the  purchase  of  the 
stock;  that  he  made  the  note  with  such  understanding,  and 
that  plaintiff  had  the  same  understanding.  They  found 
that  Welter  asked  Bice,  agent  of  plaintiff,  how  much  inter- 
est plaintiff  would  charge  for  buying  the  stock,  but  did  not 
ask  him  how  much  interest  plaintiff  would  charge  for  the 
money  to  buy  it.  If  those  findings  were  correct,  and  there 
was  the  positive  testimony  of  two  witnesses  to  support  them, 
then  Bice  knew,  or  ought  to  have  known,  that  Welter,  -vvitb 
good  reason,  believed  that  he  was  dealing  with  p'aintiff 
through  its  duly  authorized  agent;  and  instead  of  undeceiv- 
ing him,  if  such  was  not  the  fact,  he  not  only  permitted 
him  to  sign  the  note  in  that  belief,  but  strengthened  the 
grounds  of  his  belief  before  its  execution,  by  authorizing 
Wagner  to  inform  him  that  plaintiff  would  hold  the  stock 
as  security.  In  view  of  the  special  findings,  our  opinion  is 
that  plaintiff  has   no  ground    of   complaint    against    the 
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instruction  in  question.  As  to  defendant's  fourth  instruc- 
tion, nothing  need  be  added  to  our  comments  and  conclu- 
sion upon  the  first. 

A  review  of  the  two  instructions  asked  by  plaintiff  and 
refused  by  the  court,  would  necessarily  require  a  repetition 
of  much  that  has  been  said  in  considering  other  assign- 
ments of  error.  The  first  was  erroneouSj  especially  in  view 
of  the  fact  that  in  connection  with  the  notice  that  Bice  & 
Peters  had  purchased  the  stock,  Welter  was  also  informed 
by  Wagner,  acting  upon  the  authority  of  Bice,  that  plaint- 
iff would  hold  the  stock  as  collateral  security.  The  second 
was  erroneous,  because  the  execution  of  the  note  was  not  a 
separate  and  independent  transaction,  but  was  only  one  act 
in  a  series,  as  before  stated. 

We  find  no  error  in  the  record,  and  the  judgment  and 
order  appealed  from  are  affirmed. 

Beatty,  C.  J.,  concurring: 

I  concur  in  the  conclusions. and  judgment  of  the  court, 
but  wish  to  add  that,  in  my  opinion,  all  the  exceptions  to 
the  rulings  of  the  district  judge,  touching  the  question  of 
Bice's  authority,  are  most  effectually  disposed  of  by  saying, 
not  that  any  possible  error  therein  was  cured  by  the  special 
findings  of  fact,  but  that  the  rulings  were  correct.  * 

When  it  is  once  settled  that  Welter  never  received  a  dol- 
lar of  plaintiff's  money,  or  any  other  consideration  for  his 
note,  except  Bice's  promise  that  plaintiff  would  purchase 
stocks  to  the  amount  thereof,  and  hold  them  as  security  for 
the  payment  of  the  same,  the  only  material  question,  is 
whether  that  promise  was  kept.  If  it  was  not,  Welter  is 
not  bound,  and  that  is  the  end  of  the  case.  Whether  Bice 
had  or  had  not  authority  to  bind  plaintiff  by  such  an  agree- 
ment, is  of  no  sort  of  consequence,  unless  it  should  be  held 
that  the  principal  may  repudiate  the  unauthorized  promise 
of  his  agent,  and  yet  compel  the  performance  of  a  contract, 
the  only  consideration  of  which  was  the  promise  so  repu- 
diated. 

The  extent  of  Bice's  authority  may  have  had  some  rele- 
vancy as  an  item  of  evidence  bearing  upon  the  question  as 
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to  what  the  agreement  with  Welter  actually  was,  but  if  so, 
that  was  the  whole  extent  to  which  it  was  entitled  to  con- 
sideration, and  the  district  court  therefore  properly  refused 
to  submit  it  as  an  issue  to  the  jury,  either  by  instructions  or 
otherwise. 

If  Eice  had  no  authority  from  plaintiff  to  buy  stocks  and 
hold  them  for  its  customers,  it  is  also  true  (as  found  by  the 
jury)  that  he  had  no  authority  from  Welter  to  intrust  any 
money  of  his  to  Kice  &  Peters. 

What  he  requested  was,  that  plaintiff  should  buy  and  hold 
the  stocks.  That  it  was  not  doing  that  sort  of  business  is 
a  good  excuse  for  declining  the  request,  but  it  is  no  ground 
for  holding  defendant  accountable  for  the  loss  of  money  by 
irresponsible  third  parties,  to  whom  he  had  never  requested 
it  to  be  paid,  and  who  were  not  his  agents  for  any  purpose. 
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EOBEKT  N.  BASSETT,  Appellant,  v.  THE  MONTE 
CHBISTO  G.  &  S.  M.  CO.  OP  NEVADA,  Eespond- 
ENT,  AND  J.  E.  MABCHAND,  Appellant. 

Corporation  —  Dibectors  mat  Perform  Acts  outside  of  State. — The 
directors  of  a  corporation,  unless  forbidden  by  its  charter  or  the  laws  of 
the  state  from  which  it  deriv^es  its  existence,  may  confer  power  to  issue 
bonds  and  mortgage  the  real  property  of  the  corporation  outside,  as  well 
as  within,  the  limits  of  such  state. 

Duplicate  Mortgage — Ratification  Unnecessary. — Tthe  origindil  deed  of 
trust  was  lost  by  transmission  in  the  mail,  and  a  duplicate  afterwards 
executed:  Heldf  that  no  ratification  was  necessary;  that  the  original 
resolution  authorized  the  execution  of  the  duplicate  deed. 

Findings  not  Objected  to — Testimony  will  not  be  Considered. — Where 
there  is  no  motion  for  a  new  trial,  nor  other  objection  to  the  findings  of 
the  court,  the  testimony  in  opposition  thereto  will  not  be  considered. 

Director  of  Corporation — May  Execute  a  Trust  Deed  to  Himself. — 
The  fact  that  the  trust  deed  was  made  in  favor  of  one  of  the  directors, 
who  joined  in  its  execution,  is  no  objection  to  the  validity  of  the  deed. 

Foreclosure  of  Mortgage — Bonds — Statute  of  Limitations. — Suit  to 
foreclose  mortgage  was  commenced  more  than  four  years  after  the  date 
of  the  mortgage,  or  trust  deed,  but  less  than  four  years  after  the  bonds 
secured  thereby  became  due:  Held,  that  the  action  was  not  barred  by 
the  statute  of  limitations. 

Idem — Record  of  Mortgage — ^Notice. — When  a  mortgage  is  duly  recorded, 
it  secures  the  mortgagee  against  third  persons  to  the  same  extent  that 
he  is  secured  against  the  mortgagor. 
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Objections  not  made  in  Court  below  will  not  be  Considered. — The 
objection  that  the  trust  deed  was  void  for  want  of  the  requisite  stamps, 
not  having  been  made  in  the  court  below,  will  not  be  considered. 

Bonds  Issued  to  Directors  of  a  Corporation  not  Void — Who  c.\n  Com- 
plain.—Where  bonds  are  issued  and  a  mortgage  given  to  a  third  party, 
though  for  the  benefit  of  the  agent  or  trustee,  they  are  not  void,  but 
merely  voidable  at  the  election  of  the  cestui  que  trust,  A  third  party, 
who  can  not  pretend  to  have  been  injured  thereby,  will  not  be  heard  to 
complain  of  it. 

Appeal  from  the  District  Court  of  the  Sixth  Judicial 
District,  White  Pine  County. 

The  facts  appear  in  the  opinion. 

HiUhouse  &  Davenport,  for  Appellant  Bassett: 

I.  That  part  of  the  judgment  which  excludes  from  the 
decree  the  amount  of  indebtedness  found  due  to  the  indi- 
viduals constituting  the  board  of  directors  of  the  corpora- 
tion, is  erroneous.  (Ang.  &  Ames  on  Corp.,  sec.  297;  Twin 
Lick  Co.  V,  Marbury,  91  U.  S.  587.) 

II.  The  corporation  was  especially  authorized  to  act  any- 
Avhere  in  the  United  States.  The  board  of  directors  being 
only  agents,  can  act  as  such  at  any  place.  (Green's  Brice's 
Ultra  Vires,  c.  4,  appendix,  676,  677,  et  seq.y  and  authori- 
ties there  cited;  Abbott's  Dig.  of  Corp.  280,  sec.  33.) 

D,  E.  Baily,  for  Appellant  Marchand : 

I.  The  president  of  the  Monte  Christo  G.  &  S.  M.  Co. 
had  no  authority  to  make  and  execute  the  bonds  and  mort- 
gage sued  upon.  The  acts  of  the  directors  authorizing  the 
issuance  of  bonds  and  the  execution  of  the  mortgage  were 
performed  outside  of  the  state  where  the  company  was  in- 
corporated. (Ormsby  v.  Vermont  C.  M.  Co,,  56  N.  T.  625; 
Corey  V.  Curtis,  9  Nev.  325;  Miller  v.  Ewer,  27  Maine,  517; 
1  Bl.  (U.  S.)  286;  20  Ind.  492;  1  Bl.  C.  C.  628;  11  Allen, 
65.) 

II.  The  law  will  not  permit  one  who  acts  in  a  fiduciary 
capacity  to  deal  with  himself  in  his  individual  capacity. 
{San  Diego  v.  San  Diego  &  L.  A.  It.  R.,  44  Cal .  106;  Wilbur 
V.  Lynde,  49  Cal.  290.)     The  relation  between  directors  and 


July,  1880.]  Bassett  v,  Monte  Christo  M.  Cp.  295 

Opinion  of  the  Court — ^Beatty,  C.  J. 

stock  holders  of  a  corporation  is  that  of  trustee  and  cestui 
que  trust.  (Butts  v.  Woods,  38  Barb.  181;  1  Edw.  Ch.  84; 
York  Railway  Co.  v.  Hudson,  17  Eng.  L.  &  Eq.  361.) 

III.  The  plaintiif  can  not  recover,  because  more  than 
four  years  have  elapsed  since  the  mortgage  was  executed 
prior  to  the  commencement  of  this  action.  The  statutes  of 
limitatioDs  can  apply  to  a  mortgage  separate  from  the  bond 
or  note  which  it  is  intended  to  secure.  (Henry  v.  Confi- 
dence O.  &  S.  M.  Co.,  1  Nev.  621;  Mackie  v.  Lansing,  2  Id. 
302;  Wood  v.  Goodfelhw,  43  Cal.  185.) 

A.  M,  Hillhouse,  for  Appellant  Bassett,  in  reply: 

Upon  the  point  that  the  acts  of  directors,  outside  of 
the  state,  were  valid.  (Merrick  v.  Van  Santvoord,  34  N.  Y. 
213;  12  Gray,  489;  McCall  v.  Byram,  6  Conn.  428.) 

By  the  Court,  Beatty,  C.  J. : 

It  appears,  from  the  statement  and  record  of  this  case, 
tbat  the  defendant,  the  Monte  Christo  Gold  and  Silver  Min- 
ing Company,  of  Nevada,  is  a  corporation  chartered  by 
special  act  of  the  legislature  of  Pennsylvania  and  authorized 
tbereby  to  hold  meetings  and  transact  business  at  any  place 
in  the  United  States;  that  in  February,  1869,  the  manage- 
ment of  its  affairs  was  vested  in  a  board  of  thirteen  direc- 
tors, seven  of  whom  met  in  the  city  of  New  York  on  the 
third  of  that  month  and  passed  a  resolution  authorizing  the 
issuance  of  bonds  of  the  company  not  exceeding  fifty  thou- 
sand dollars  in  amount  and  the  conveyance  of  its  real  prop- 
erty, situated  in  White  Pine  county,  in  this  state,  in  trust 
to  secure  the  payment  of  the  same . 

In  pursuance  of  this  resolution  said  property  was  con- 
veyed to  plaintiff  as  trustee  and  the  bonds  issued  and  dis- 
posed of.  The  first  deed  of  trust  having  been  lost  in  course 
of  transmission  to  this  state,  a  duplicate  was  executed  June 
29,  1869,  and  duly  recorded  in  White  Pine  county.  In  the 
interval  between  the  execution  of  these  two  deeds,  a  meeting 
of  the  stockholders  of  the  company  was  held  at  its  oflSce,  in 
the  city  of  New  York,  at  which  a  resolution  was  adopted 
reducing  the  number  of  its  directors  from  thirteen  to  five. 
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At  a  subsequent  meeting  of  four  directors  of  the  company, 
at  New  Haven,  Connecticut,  the  action  of  the  president 
and  secretary,  in  executing  the  duplicate  deed  of  trust,  was 
reported  and  ratified. 

The  object  for  which  the  bonds  of  the  company  were 
issued  was  to  take  up  its  floating  indebtedness,  much  the 
larger  portion  of  which  was  due  to  the  plaintiflF  and  three 
other  persons  who  were,  at  the  time  of  the  transaction, 
directors  of  the  company,  and  constituted  a  majority  of  the 
members  present  at  the  meeting  in  February,  when  the 
bonds  and  mortgage  were  authorized,  and  at  the  subsequent 
meeting,  at  which  the  action  of  the  president  and  secretary 
was  ratified.  Out  of  the  fifty  thousand  dollars  of  bonds 
issued  and  made  payable  to  the  plaintiflf  or  bearer,  nearly 
four-fifths  were  retained  by  him  and  his  fellow-directors  in 
satisfaction  of  their  claims  against  the  company,  and  the 
balance  (ten  thousand  two  hundred  dollars)  delivered  to  its 
other  creditors. 

None  of  said  bonds  having  been  paid,  this  action  of  fore- 
closure was  instituted  by  the  plaintiff  as  trustee  in  behalf  of 
the  bondholders. 

The  defendant,  Marchand,  holds  a  judgment  lien  on  the 
mortgaged  premises,  subsequent  in  point  of  time  to  the 
record  of  the  trust  deed;  but  he  claims  priority  thereto  on 
the  grounds  that  it  was  unauthorized,  fraudulent,  and  with- 
out consideration,  and  that  this  action  is  barred  by  the 
statute  of  limitations. 

The  corporation  defendant  makes  default. 

The  conclusion  of  the  district  court  upon  the  facts  stated 
was,  that  the  mortgage  was  valid  as  a  security  for  the  bonds 
issued  to  the  outside  creditors  of  the  company,  but  void  as 
to  the  plaintiff  and  his  fellow-directors,  by  whose  votes  it 
was  authorized. 

The  decree  is  for  a  sale  of  so  much  of  the  mortgaged 
premises  as  may  be  necessary,  and  the  application  of  the 
proceeds  to  the  payment.  1.  Of  costs,  etc.  2.  Of  the 
claims  of  said  outside  bondholders.  3.  Of  the  claims  of 
the  defendant,  Marchand. 
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From  this  judgment  the  plaintiff  and  Marchand  both 
appeal. 

The  first  point  nrged  in  support  of  Marchaud's  appeal 
is,  that  the  president  and  secretary  of  the  company  could 
derive  no  authority  to  make  the  trust  deed  and  issue  bonds 
from  the  resolution  of  the  meeting  of  the  directors  held  in 
the  city  of  New  York,  and  outside  of  the  territorial  limits 
of  the  state  of  Pennsylvania,  where  alone  the  corporation 
had  a  legal  existence. 

Wo  think,  however,  that  without  regard  to  the  fact  found  by 
the  district  court,  that  this  corporation  was  empowered  by 
its  charter  to  meet  and  act  at  any  place  in  the  United  States, 
the  resolution  in  question  was  not  invalid  by  reason  of  the 
place  of  the  meeting  at  which  i(;  was  adopted. 

It  seems  to  be  settled  by  the  weight  of  authority,  and  es- 
pecially by  the  more  recent  decisions  in  the  courts  of  the 
United  States,  that  the  directors  of  a  corporation,  unless 
forbidden  by  its  charter,  or  the  general  laws  of  the  state 
from  which  it  derives  its  existence,  may  perform  all  except 
strictly  corporate  acts  outside  of  the  limits  of  such  state,  as 
within  them;  and  it  is  not  pretended  that  the  conferring  of 
power  to  issue  bonds  and  mortgage  the  real  property  of  a 
corporation  is  a  corporate  act  in  the  strict  sense  of  that  ex- 
pression. (See  a  full  discussion  of  this  question  and  au- 
thorities cited  in  c.  4.  appendix,  Green's  Brice's  Ultra  Vires, 
676,  €t  seq,) 

There  is  no  proof  and  no  presumption  that  the  laws  of  Penn- 
sylvania forbid  directors  of  its  corporations  from  meeting 
and  acting  outside  of  the  state;  and  the  charter  of  this  cor- 
poration, which  is  itself  a  statute  of  Pennsylvania,  so  far 
from  forbidding  such  meetings,  expressly  authorizes  them. 

As  to  the  right  of  the  stockholders  to  meet  in  New  York, 
and  reduce  the  number  of  directors,  we  are  not  called  upon 
to  express  an  opinion.  That  question  cuts  no  figure  in  the 
case,  unless  we  should  hold  that  the  vote  of  ratification, 
passed  by  four  directors  at  the  meeting  in  New  Haven,  was 
essential  to  the  validity  of  the  duplicate  deed  of  trust  exe- 
cuted by  the  president  and  secretary,  on  hearing  of  the  loss 
of  the  original.     But  we  do  not  consider  that  any  ratifica- 
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tion  was  necessary;  the  execation  of  the  duplicate  deed  was 
fully  authorized  by  the  original  resolution  of  the  February 
meeting  in  New  York. 

Counsel  for  Marchand,  it  is  true,  makes  the  additional 
point  that  the  vote  of  ratification  was  essential,  for  the  rea- 
son that  some  of  the  bonds  were  disposed  of  at  a  heavier 
discount  than  was  warranted  by  the  resolution  of  the  seven 
directors  at  the  February  meeting. 

If  there  was  anything  in  the  statement  to  sustain  this  alle- 
gation, we  can  not  see  how  the  fact,  that  a  portion  of  the 
bonds  were  negotiated  at  too  low  a  rate,  could  affect  the 
validity  of  the  trust  deed  or  of  the  other  bonds.  The  deed 
was  executed  in  the  first  place,  and  on  the  faith  of  that  se- 
curity, several  creditors  of  the  company  accepted  its  bonds 
in  satisfaction  of  their  respective  claims.  If  some  of  the 
creditors  received  more  bonds  than  they  were  entitled  to, 
certainly  that  circumstance  should  not  be  held  to  invaUdate 
the  bonds  issued  to  the  others,  or  to  impair  their  security. 
At  the  very  most,  it  would  be  a  ground  of  defense  as  to  that 
portion  of  the  bonds  .improperly  issued.  But  in  this  case 
there  is  nothing  to  call  for  the  slightest  modification  of  the 
decree  on  that  ground.  It  does  not  in  any  way  appear  that 
any  of  the  claims,  which  are  allowed  priority  to  Marchand's 
judgment,  are  founded  upon  bonds  improperly  issued.  The 
findings  of  the  court,  indeed,  are  to  the  effect  that  all  the 
bonds  were  issued  in  pursuance  of  the  authority  conferred 
on  the  president  and  secretary,  and  as  there  was  no  motion 
for  a  new  trial,  nor  other  objection  to  the  findings  of  the 
district  court,  the  testimony  in  opposition  thereto  can  not 
be  considered. 

For  the  purposes  of  this  appeal,  it  must  be  assumed,  in 
accordance  with  the  findings,  that  all  the  bonds  were  issned 
in  pursuance  of  the  original  resolution  of  the  board. 

The  next  objection  to  the  validity  of  the  trust  deed  is 
founded  on  the  fact  that  Bassett — the  trustee  to  whom  the 
legal  title  was  conveyed — was  himself  one  of  the  director 
of  the  corporation.  It  is  contended  that  his  position  as 
trustee  for  the  stockholders  disqualified  him  from  accepting 
the  pajition  of  trustee  for  the  creditors  of  the  corporation. 
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No  case  in  point  is  cited  in  support  of  this  proposition, 
and  the  general  principle  relied  on — that  no  man  can  serve 
two  masters  at  the  same  time — does  not  seem  to  be  applica- 
ble. The  trustee  under  a  deed  of  this  character  is  always 
agent  for  both  debtor  and  creditor;  but  even  where  he  is 
invested  with  full  power  to  dispose  of  the  property  and 
apply  the  proceeds  in  payment  of  the  debt,  it  is  not  con- 
sidered that  his  duty  to  one  is  inconsistent  with  his  duty  to 
tbe  other. 

Under  this  deed,  Bassett  had  no  power,  except  to  hold  the 
legal  title  to  the  property  as  security  for  those  who  should 
accept  the  bonds  of  the  company.  That  he  had  interasts 
identical  with  the  corporation,  made  him  none  the  less  trust- 
worthy an  agent  for  it  and  its  stockholders,  and  if  the  cred- 
itors of  the  company  were  willing  to  accept  the  security 
offered,  with  Bassett  as  trustee,  it  certainly  does  not  lie  in 
the  mouth  of  the  corporation,  or  those  claiming  under  it,  to 
assert  his  incapacity  against  those  who  were  willing  to  trust 
him,  notwithstanding  his  interests  were  to  some  extent  op- 
posed to  their  own. 

The  point  that  the  deed  was  without  consideration  is  not 
presented  on  this  appeal,  and  it  is  not  contended  that  there 
was  any  actual  fraud  on  the  part  of  the  directors  who 
ordered  it  made.  The  only  remaining  ground  upon  which 
its  validity  is  impeached,  is  that  upon  which  the  district 
court  proceeded  in  holding  that  there  could  be  no  recovery 
on  tbe  bonds  issued  to  the  directors  of  the  company  who 
participated  in  the  meeting  at  which  they  were  authorized. 
This  point  will  be  discussed  when  we  come  to  consider  the 
plaintiff 's  appeal. 

It  is  next  contended,  in  behalf  of  Marchand,  that  this  ac- 
tion was  barred  by  the  statute  of  limitations.  It  was  com- 
menced more  than  four  years  after  the  date  of  the  mortgage 
or  trust  deed,  but  less  than  four  years  after  the  bond  se- 
cured thereby  became  due.  It  is  admitted  that  the  right 
to  sue  on  the  bonds  was  not  barred,  but  it  is  claimed  by 
Marchand  that  the  mortgage  can  not  bind  the  estate  against 
his  judgment  lien  during  any  longer  period  than  the  notice 
imparted  by  the  record  of  the  trust  deed  showed  it  would 
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he  bound.  The  deed  was  dated  June  29,  1869,  and  was  in 
form  an  absolute  conveyance  to  Bassett,  subject  to  the  fol- 
lowing conditions:  ' 

**The  condition  of  this  deed  is  such,  that  if  the  party  of 
the  first  part  shall  well  and  truly  pay  their  bonds  that  are 
or  may  be  issued,  to  an  amount  not  exceeding  fifty  thousand 
dollars  in  the  whole,  dated  March  1,  1869,  and  payable  to 
the  said  Eobert  N.  Bassett,  trustee,  or  bearer,  together 
with  the  semi-annual  interest  thereon,  at  the  rate  of  seven 
per  cent,  per  annum,  according  to  the  tenor  of  the  coupons 
attached  to  said  bonds,  then  these  presents  to  be  void,"  etc. 

Marchand,  it  is  said,  had  no  notice  of  the  tenor  of  the 
bonds  except  this  reference  to  them  in  the  trust  deed.  It 
is  claimed  he  had  a  right  to  presume  they  were  due  at  the 
time  the  trust  deed  was  executed,  and  that  the  statute  be- 
gan to  run  on  the  day  it  was  dated,  and  consequently,  that 
as  to  him,  it  did  begin  to  run  on  that  day. 

We  have  not  been  referred  to  any  decided  case,  and  we 
are  not  aware  of  any  in  which  the  statutes  of  limitations  or 
the  registration  laws  have  been  construed  in  accordance 
with  these  views.  By  the  former  an  action  is  only  barred 
by  the  lapse  after  the  cause  of  action  has  accrued,  and  it  is 
admitted  that  in  this  case  such  period  had  not  elapsed  be- 
fore the  action  was  commenced.  Kecord  or  actual  notice 
is  essential  to  the  validity  of  a  mortgage  as  against  subse- 
quent incumbrancers,  but  when  a  mortgage  is  duly  recorded 
it  secures  the  mortgagee  against  third  persons  to  the  same 
extent  that  he  is  secured  against  the  mortgagor. 

It  has  been  frequently  decided  in  California  (see  Wood  v. 
Goodfellow,  and  cases  cited,  43  Cal.  185),  that  as  against 
subsequent  incumbrancers  the  mortgagor  can  not  extend  the 
time  of  payment,  or  otherwise  increase  the  burdens  on  the 
mortgaged  premises,  and  the  correctness  of  those  decisions 
is  not  questioned.  They  are  not,  however,  applicable  to 
this  case.  No  attempt  was  made  by  the  Monte  Christo 
Company,  or  its  agents,  to  increase  the  burdens  upon  their 
estate  after  the  lien  of  Marchand  accrued.  He  knew  when 
he  became  a  creditor  that  the  estate  was  charged  with  the 
payment  of  fifty  thousand  dollars  of  bonds,  with  semi-annual 
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interest  coupons  attached.  This,  we  think,  was  sufficient 
notice  to  him,  if  any  such  notice  was  needed,  that  the  bonds 
were  not  then  due,  and  sufficient  to  put  him  upon  inquiry 
as  to  when  they  would  become  due,  if  his  action  was  at  all 
contingent  upon  the  state  of  the  case  in  that  particular. 

The  last  point  made  in  behalf  of  Marchand  is,  that  the 
trust  deed  was  void  for  want  of  the  requisite  stamp. 

This  objection,  so  far  as  appears  from  the  statement  and 
assignment  of  errors,  is  taken  for  the  first  time  in  this  court. 
It  can  not,  therefore,  be  considered. 

Upon  the  whole,  we  are  of  the  opinion  that  the  district 
court  committed  no  error  of  which  the  appellant  Marchand 
can  complain.  The  appeal  of  the  plaintiff  Bassett  involves 
but  one  question.  Did  the  district  court  err  in  deciding 
that  he  could  not  recover  on  the  bonds  issued  to  himself 
and  his  fellow-directors  ? 

We  think  this  conclusion  was  erroneous.  It  is  true  that 
a  majority  of  the  directors  who  authorized  the  issuance  of 
the  bonds,  and  the  execution  of  the  trust  deed,  were  to 
be  directly  benefited  thereby;  but  this  does  not  appear 
from  the  face  of  the  bonds  or  the  deed,  and  there  is  no 
ground,  therefore,  for  holding  them  void  ab  initio.  On 
their  face  they  are  regular  and  prima  facie  valid.  That  they 
were  voidable  at  the  election  of  the  corporation,  or  its 
stockholders,  would  seem  to  be  clear;  but  neither  the  cor- 
poration nor  the  stockholders  have  complained,  and  a 
stranger,  like  Marchand,  can  not.  There  may  be  authority 
for  holding,  that  a  deed  which  purports  to  have  been  exe- 
cuted by  the  grantee  as  agent  for  the  grantor,  is  absolutely 
void  as  to  all  the  world;  but  where,  as  in  this  case,  bonds 
are  issued  and  a  mortgage  given  to  a  third  party,  though 
for  the  benefit  of  the  agent  or  trustee,  they  are  not  void, 
but  merely  voidable  at  the  election  of  the  cestui  que  trust. 
If  he  repudiates  the  transaction  within  a  reasonable  time, 
it  will  be  set  aside  by  a  court  of  equity,  upon  the  ground 
that  he  has  been  defrauded,  and  this,  as  a  matter  of  course, 
without  inquiring  whether  he  has  been  actually  injured  or 
not.  But  if  he  chooses  to  acquiesce  in  the  transaction,  a 
third  party,  who  can  not  pretend  to  have  been  injured  there- 
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by,  will  not  be  heard  to  complaia  of  it.     (See  authorities 
cited  iu  notes  to  sees.  210,  211;  Story  on  Agency,  8fh  ed.) 

The  cases  cited  by  counsel  for  Marchand  (49  Cal.  290;  44 
Id.  112)  are  not  in  conflict  with  this  view.  In  both  instan- 
ces it  was  the  cestui  que  trust  who  raised  the  objection  of 
fraud,  and  whatever  expressions  occur  in  the  opinions  in 
those  cases  must  be  understood  as  having  been  used  with 
reference  to  that  fact. 

Our  conclusion  is,  that  the  decree  of  the  district  conrt 
should  be  so  modified  as  to  order  the  sale  of  so  much  of 
the  mortgaged  premises  as  may  be  necessary,  and  the  ap- 
plication of  the  proceeds,  after  the  payment  of  the  cosis 
and  expenses  of  the  litigation  and  sale,  first,  to  the  pay- 
ment of  the  whole  fifty  thousand  dollars  of  bonds,  and  in- 
terest due  to  the  bondholders  of  the  company;  and,  second, 
to  the  payment  of  the  claim  of  Marchand.  It  is  therefore 
ordered  that  the  district  court  modify  its  decree  accordingly. 


[No.  1029.]  

CEDAE  HILL  CONSOLIDATED  G,  &  S.  M.  &  M.  CO., 
Appellant,  v.  JACOB  LITTLE  G.  &  S.  M.  CO., 
Kespondent. 

Jtjdgment  of  Dismissal,  when  no  Sxtmmons  has  been  Served,  should 
SB  WITHOUT  Prejudice. — ^When  a  case  is  not  at  issue,  the  merits  can 
not  be  considered. 

Appeal  from  the  District  Court  of  the  First  Judicial 
District,  Storey  County. 

This  action  was  commenced  to  determine  the  right  of 
possession  as  between  plaintiff  and  defendant  to  certain 
mining  ground,  claimed  by  plaintiff  to  be  in  conflict  with  a 
mining  claim  for  which  respondent  had  applied  to  the 
United  States  for  a  patent  under  c.  6,  title  XXXII,  Revised 
Statutes  of  the  United  States .  Appellant  protested  against 
respondent's  application  for  a  patent,  and  a  stay  being 
granted  by  the  proper  oflScers,  this  action  was  commenced 
within  the  time  allowed  bylaw  for  the  purposes  above  named. 
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The  complaint  was  filed  September  29,  1877,  and  no  steps 
having  been  taken  by  appellant  to  prosecute  its  action 
further,  the  district  court  dismissed  the  case  for  want  of 
prosecution  on  the  thirty-first  day  of  January,  1880,  and 
entered  the  following  judgment: 

The  defendant  in  the  above-entitled  action  having  given 
dae  notice  of  its  motion  to  dismiss  the  above-entitled  cause 
for  want  of  a  prosecution  of  the  same  with  reasonable  dili- 
gence by  plaintiff,  at  this,  the  January  term,  A.  d.  1880,  of 
the  said  court,  and  said  motion  coming  on  to  be  heard  at  the 
said  term  of  the  said  court,  to  wit,  on  the  thirty-first  day  of 
Jauuaiy,  1880,  and  said  plaintiff  and  defendant  appearing 
in  court,  by  their  respective  counsel,  and  announcing  them- 
selves ready  for  hearing,  and  said  defendant  offering  and 
introducing  all  its  evidence  and  testimony  in  support  of  said 
motion,  and  said  plaintiff  offering  its  testimony  in  opposition 
thereto,  and  the  matter  being  argued  to  the  court  by  said 
counsel  respectively,  and  the  court  having  fully  considered 
the  same,  finds  that  no  summons  in  said  cause  was  ever 
served  upon  said  defendant,  and  said  defendant  has  never 
appeared  in  said  cause  except  to  make  this  motion,  and 
that  said  plaintiff  has  not  prosecuted  this  cause  with  any 
diligence  whatever,  the  court  ordered  that  the  said  cause 
be  dismissed  for  want  of  prosecution  thereof  on  the  part  of 
plaintiff,  with  reasonable  diligence. 

Wherefore,  it  is  ordered  and  adjudged  that  plaintiff  take 
nothing  by  this  action,  and  said  cause  be  and  the  same  is 
hereby  dismissed,  and  that  defendant  have  judgment  against 
said  plaintiff  for  its  costs,  taxed  at  $ ,   TJ,  S.  gold  coin. 

E.  2?.  SionehUl,  Kirkpatrick  &  Stephens,  and  Lindsay  & 
Dickson,  for  Appellant: 

It  appears  from  the  face  of  the  decree  in  this  case  that 
the  dismissal  of  the  cause  was  for  want  of  prosecution  with 
reasonable  diligence;  that  the  merits  were  in  noway  con- 
sidered. Such  being  the  case,  the  dismissal  should  have 
been  without  prejudice.  The  omission  of  this  qualification 
is  error.  (Freeman  on  Judgments,  sec.  270;  Durant  v. 
Essex  Co.,  7  Wall.  107.) 
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Leivis  dt  Deal,  for  Bespondeni: 

I.  The  judgment  was  proper.  This  court  will  not  review 
the  action  of  the  lower  court  in  dismissing  this  case.  (Car- 
pentier  v.  MlnlurUy  39  Cal.  450;  Grigsby  v.  Napa  Co.,  36  Id. 
588.) 

II.  A  judgment  of  dismissal  is  a  final  judgment  upon  the 
merits,  when  the  time  is  limited  within  which  the  action  is 
required  to  be  brought,  and  that  time  has  expired.  (Free- 
man on  Judgments,  sees.  12,  16,  30,  36;  Dowling  v.  Polack, 
18  Cal.  625;  Leese  v.  SJierwood,  21  Id.  151.) 

By  the  Court,  Hawley,  J.  : 

As  no  summons  had  ever  been  served  upon  the  defend- 
ant, and  the  defendant  only  appeared  for  the  purpose  of 
moving  a  dismissal,  we  think  the  court  should  have  dis- 
missed the  case  without  prejudice,  instead  of  entering 
judgment  on  the  merits.  The  case  was  not  at  issue,  and 
the  merits  could  not  be  considered. 

The  district  court  is  directed  to  modify  its  judgment  to  a 
dismissal  of  the  case  without  prejudice. 


[No.  1025.] 

THE  STATE  OF  NEVADA  ex  rel.  JAMES  FARIS,  Be- 
lator,  v.  a.  J.  HATCH,  StTrveyor-General  and  ex 
OFFICIO  State  Land  Eegister,  Eespokdent. 

liAifD  Laws  Construed — When  Patent  will  not  be  Issued. — In  constra- 
ing  the  land  laws  of  this  state:  Held,  that  no  patent  can  be  issued  in 
the  name  of  any  person  who  has  already  purchased  from  the  state  three 
hundred  and  twenty  acres  of  land. 

Application  for  mandamus.     The  facts  appecir  in  the 
opinion. 

A.  C.  EUiSy  for  Bpolator. 

M.  A.  Murphy^  Attorney-General,  for  Bespondent. 

By  the  Court,  Leonard,  J. : 

On  the  thirteenth  day  of  September,  1873,  Joseph  T. 
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Mier  entered  into  a  contract  in  due  form  under  the  statute 
of  this  state,  entitled,  **  An  act  to  provide  for  the  selection 
and  sale  of  lauds  that  have  been,  or  may  hereafter  be, 
granted  by  the  United  States  to  the  state  of  Nevada" 
(Statutes  of  1873,  120),  for  the  purchase  of  three  hundred 
and  twenty  acres  of  land,  the  same  being  the  north  half  of 
section  eight,  in  township  thirty-two  north,  of  range  forty- 
six  east.  Mount  Diablo  meridian,  in  this  state.  The  pur- 
chase price  was  two  dollars  and  fifty  cents  per  acre,  one 
fifth  of  which  was  paid  by  Mier  to  the  state  at  the  date  of  the 
contract,  and  the  residue  of  the  purchase  price  with  interest 
thereon  has  since  been  fully  paid,  and  was  paid  prior  to,  and 
at  the  time  of  the  filing  of  the  petition  herein.  On  the  twenty- 
second  day  of  October,  1873,  Mier,  for  a  valuable  considera- 
tion, and  by  an  instrument  in  writing  duly  signed,  sealed, 
and  acknowledged,  assigned  and  transferred  the  contract  to 
the  petitioner  and  George  "VV.  Crum,  and  authorized  his 
said  assignees  to  receive  a  patent  from  the  state  for  said 
land.  After  full  payment,  the  petitioner,  for  himself  and 
Cram,  presented  a  receipt  in  full  from  the  state  treasurer 
to  respondent  as  state  land  register,  and  demanded  that  a 
patent  of  the  state  be  issued  and  delivered  to  him  and  said 
Crum  in  tlieir  names,  upon  the  ground  that  they  were  bona 
fide  assignees  of  said  Mier  and  entitled  to  receive  such 
patent. 

Kespondent  refused,  and  still  refuses,  to  issue  the  patent 
in  their  names,  upon  the  ground  that  the  petitioner  and 
Crum,  prior  to  the  demand  for  a  patent,  had  each  purchased 
from  the  state  three  hundred  and  twenty  acres  of  land  under 
the  act  in  question,  and  that  it  had  been  the  custom  of  the 
state  land  register  not  to  issue  or  deliver  patents  of  the 
state  in  the  names  of  persons  who  had  previously  purchased 
from  the  state  three  hundred  and  twenty  acres  of  land. 
This  is  an  application  for  a  writ  of  mandamus  to  compel 
the  issuance  of  a  patent  in  the  names  of  the  assignees. 

The  act  of  congress,  whereby  these  lands  were  granted  to 
the  state,  provides  ''  that  said  state  shall  select  said  lands 
in  her  own  name  and  right,  in  tracts  of  not  less  than  forty 
acres,  and  dispose  of  the  same  in  tracts  not  exceeding  three 
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hundred  and  twenty  acres,  only  to  actual  settlers  and  bona 
^(fe  occupants."  (See  sec.  6  of  "an  act  concerning  cer- 
taiu  lands  granted  to  the  state  of  Nevada,  approved  July  4, 
186G;"  Zabriskie's  Land  Laws,  677.) 

In  1867,  our  legislature  passed  "an  act  in  relation  to,  and 
accepting,  the  lands  granted  to  the  state  of  Nevada  by  the 
government  of  the  United  States,"  the  third  section  of 
which  reads  as  follows : 

"  Section  3.  The  state  of  Nevada  hereby  accepts  all 
grants  of  public  lands  heretofore  made  by  the  government 
of  the  United  States  to  this  state,  upon  the  terms  and  con- 
ditions so  granted,  as  modified  in  the  act  of  July  4,  1866, 
above  in  this  act  referred  to."  (Stat.  1867,  57.)  In  the 
same  year  an  act  was  passed,  entitled  "  an  act  to  provide 
for  the  selection  and  sale  of  lands  granted  by  the  United 
States  to  the  state  of  Nevada,"  wherein  it  was  provided 
that,  "  the  title  of  the  state  to  the  lands  so  sold  shall  be 
conveyed  to  the  purchaser,  or  to  his  heirs  or  assigns,  by 
patents,"  but  it  contained  no  prohibition  against  the  sale  of 
more  than  three  hundred  and  twenty  acres,  under  that  act. 
(Id.  168.)  In  1871,  however,  another  law  was  passed,  hav- 
ing the  same  title,  wherein  it  was  enacted  that,  *'  no  person 
shall  be  allowed  to  purchase  more  than  three  hundred  and 
twenty  acres  of  land  from  the  state,  under  the  provisions  of 
this  act."  (Stat.  1871,  138,  sec.  13.)  Section  15  of  the 
same  statute  provided  that,  "  the  title  of  the  state  to  any 
lands  sold  under  the  provisions  of  this  act,  shall  be  con- 
veyed to  the  purchaser,  or  to  his  or  her  heirs  or  assigns, 
by  patents."  In  1873,  the  statute  now  in  force  was  passed, 
and  therein  the  sections  just  quoted  were  re-enacted. 

Sectipns  13  and  15  must  be  construed  together.  They 
were  both  in  force  at  the  time  of  the  assignment  of  the 
contract  of  the  purchase  by  Mier,  and  the  assignees  must 
be  presumed  to  have  had  knowledge  of  their  existence. 

We  have  little  doubt,  if  any,  that  by  the  statutes  of  1871 
and  1873,  the  legislature  intended  to  carry  out  what  was  re- 
garded the  spirit  and  intent  of  the  proviso  stated  in  the 
act  of  congress  of  1866,  above  quoted,  and  with  which  the 
legislature  of  1867,  by  their  act  of  acceptance,  agreed  to 
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comply,  and  we  think  the  legislative  construction  of  the 
proviso  is  expressed  in  section  13  of  the  statute  of  1873. 

Bat,  be  that  as  it  may,  it  is  certain  that  the  legislature 
declared  and  intended  to  declare,  that  no  person  should  be 
allowed  to  purchase  more  than  three  hundred  and  twenty 
acres  under  the  statute  of  .1873.  If  a  person  may  receive 
the  state's  patent  for  more  than  three  hundred  and  twenty 
acres,  then  surely  it  was  folly  to  confine  his  purchase  to 
that  number.  Under  section  13  alone,  it  must  be  admitted 
that  the  petitioner  could  not  have  purchased  fhe  land  in 
question  from  the  stata  It  follows  that  the  state  could 
not  have  sold  to  him,  and,  consequently,  could  not  have  is- 
sued the  patent  to  him.  In  any  case,  where  the  state  can 
sell,  it  can  issue  a  patent;  and  when  it  can  not  sell,  it  can 
issue  no  patent. 

But  the  petitioner  bases  his  claim  upon  section  15,  which 
provides,  as  before  stated,  that  **the  title  of  the  state 
*  *  *  shall  be  conveyed  to  the  purchaser,  or  to  his  or 
her  heirs  or  assigns,  by  patents  free  of  charge.'* 

We  see  no  conflict  between  that  and  section  13. 

If  the  latter  had  an  additional  clause,  providing  that  only 
citizens  of  the  United  States,  or  those  who  have  declared 
their  intention  to  become  such,  may  purchase  any  lands,  or 
receive  patents  therefor,  from  the  state,  it  would  not  be 
claimed  that  an  assignee,  who  is  a  Chinaman,  could  demand 
and  receive  a  patent.  If  that  was  the  law,  it  would  be  ad- 
mitted that  only  such  assignees  as  were  citizens,  etc.,  could 
claim  a  patent  under  section  15.  In  other  words,  although 
that  section  declares  that  the  title  of  the  state  shall  be  con- 
veyed to  the  assignee  of  the  purchaser,  it  would  not  then 
follow  that  every  assignee  could  have  a  patent,  or  that  any 
would  be  entitled  to  receive  it  without  showing  himself  to 
be  one  of  the  persons  who  may  demand  it. 

So  it  is  as  the  statute  now  reads.  Construing  section 
15  with  section  13,  the  meaning  of  the  latter  is,  that  the  title 
of  the  state  *  *  *  shall  be  conveyed  to  the  assignee  of 
the  purchaser,  when  he  or  she  is  a  person  who  may  become 
a  purchaser,  and  only  then.  In  this  case,  neither  petition- 
er nor  Crum  could  have  purchased  the  land  in  question  at 
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the  time  the  patent  was  demanded,  because  each  had  pre- 
viously bought  the  maximum  amount,  thereby  deriving  all 
the  benefits  intended  by  the  statute  to  be  conferred  upon 
them. 
The  writ  is  denied. 


[No.  922.] 

THE  STATE  OF  NEVADA,  Appellant,  v.  THE  CAM- 
FOENIA  MINING  COMPANY  AND  THE  CALL 
FOBlJlA  MINE,  Eespondent. 

District  Attorney  has  no  Authority  to  Extend  Time  for  Payment  op 
Penalties  Due  in  a  Suit  for  Delinquent  Taxes. — The  district  attor- 
ney, and  other  counsel  for  the  state,  entered  into  a  stipulation  that,  in 
consideration  of  the  payment  of  the  tax  and  costs,  if  a  judgment  ap- 
pealed from  in  this  case  should  be  affirmed  as  to  the  penalty,  or  any 
part  thereof,  then  a  stay  of  execution  should  be  granted  until  April  1, 
1879.  The  court  granted  the  stay  pursuant  to  the  stipulation:  Held, 
error;  that  neither  the  district  attorney,  nor  his  associates,  had  any 
power  to  enter  into  the  stipulation. 

Appeal  from  the  District  Court  of  the  First  Judicial 
District,  Storey  County. 

Th6  facts  are  stated  in  the  opinion. 

M.  A.  Murphjiy  Attorney-General. 

F.  V.  Drake,  District  Attorney  of  Storey  County,  and  JJ. 
M.  Clarke,  for  Appellant.     No  brief  on  file. 

G,  J,  Hillyer,  for  Bespondent: 

The  staying  of  an  execution  is  within  the  general  authority 
of  an  attorney-at-law.  (IVillard  v.  Goodrich,  31  Vt.  600; 
20  Me.  183;  7  Cow.  739;  3  Watts  &  Serg.  426.) 

By  the  Court,  Leonabd,  J. : 

The  state  recovered  judgment  against  respondent,  the 
California  Mining  Company  and  its  mine,  for  the  sum  of 
seventy-two  thousand  eight  hundred  and  fifty-two  dollars 
and  three  cents,  on  account  of  delinquent  taxes  due  and 
payable  upon  the  proceeds  of  said  mine,  and  in  addition, 
penalties  aggregating  thirty-five  per  cent,  of  the  original 
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tax,  for  non-payment,  as  required  by  law.  From  that  judg- 
ment defendants  appealed  to  this  court,  and  the  cause  was 
remanded,  with  instructions  to  the  court  below,  to  modify 
the  judgment  as  stated  in  the  opinion.  (13  Nev.  223.)  We 
held  that  the  court  erred  in  giving  judgment  for  the  ten 
per  cent,  penalty,  but  that  the  state  was  entitled  to  recover 
the  tax,  the  twenty-five  per  cent,  penalty,  and  costs.  On 
the  fifth  of  May,  1877,  after  that  appeal  to  this  court  had 
been  perfected,  the  following  stipulation  was  entered  into 
by  the  counsel  therein  named: 

**  State  of  Nevada  v.  The  Calif orma  Mining  Company. 
Stipulation  of  counsel.  This  case  coming  on*  regularly  to 
be  heard  at  this  day,  by  consent  of  parties,  by  their  re- 
spective attorneys,  F.  V.  Drake,  district  attorney,  and 
Messrs.  Lewis  &  Deal,  for  plaintiff,  and  B.  S.  and  W.  S. 
Mesick,  for  defendants;  now  said  parties  expressly  agree 
and  stipxdate  in  open  court,  as  follows,  to  wit:  'In  consid- 
eration of  the  payment  of  the  tax,  and  costs  amounting  to 
% •,  included  in  the  judgment  entered  in  tlje  above-en- 
titled action,  and  now  pending  on  appeal  in  the  supreme 
court  of  the  state  of  Nevada,  it  is  hereby  stipulated  and 
agreed  by  the  plaintiff  in  said  action,  that  if  the  judgment 
so  appealed  from  be  afiirmed  as  to  the  percentage  or  pen- 
alty, or  any  part  thereof  included  in  said  judgment,  then, 
on  the  return  of  the  remittitur  to  the  district  court,  the  de- 
fendants shall  be  entitled  to  an  order  of  said  district  court, 
and  the  court  shall  enter  such  order,  staying  execution  for 
the  same  until  the  first  day  of  April,  1879.'"  On  the  twen- 
ty-seventh day  of  April,  1878,  upon  the  receipt  of  the  re- 
mittitur from  this  court,  the  district  court  modified  the 
judgment  as  instructed.  Counsel  for  defendants  then  moved 
for  a  stay  of  execution  according  to  the.  stipulation  before 
made.  The  district  attorney  objected  to  the  motion.  His 
objection  was  overruled  by  the  court,  and  an  order  was 
made,  staying  execution  to,  and  including  the  first  day  of 
April,  1879.  The  district  attorney  excepted  to  the  order  of 
the  court.  This  appeal  is  taken  by  the  state  from  that  order, 
and  the  question  to  be  decided,  is  whether  or  not  the  dis- 
trict attorney  had  the  power  to  enter  into  the  stipulation; 
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for  if  he  did  not,  bis  associates  certainly  did  not,  and  the 
order  entered  thereon  can  not  be  sustained. 

We  think  the  principles  enunciated  in  our  recent  decision, 
in  the  case  of  The  State  v.  The  Cal.  M.  Co.  (No.  917), 
are  decisive  of  the  only  question  here  presented.  The  tax 
and  the  penalty  constituted  but  one  cause  of  action.  (13 
Nev.  295). 

The  agreement  was,  that  a  portion  of  an  entire  sum  then 
due  should  be  paid  before  payment  could  be  enforced,  in 
consideration  that  payment  of  the  balance  should  be  post- 
poned long  after  it  could  have  been  enforced,  and  long  after 
the  state  had  a  right  to  demand  the  whole.  It  was  not  such 
a  compromise  of  the  state's  demand  as  to  be  a  bar  to  a  sub- 
sequent collection;  but  it  was  yielding  part  of  the  state's 
rights  in  order  that  the  balance  might  be  enjoyed.  The 
state  had  a  lien  upon  the  mine  for  the  amount  of  the  pen- 
alty, and  if  the  mine  was  worked  during  the  stay  of  the  ex- 
ecution, the  effect  of  the  agreement  was  to  diminish  the  yalue 
of  the  lien.  Jn  this  case,  it  may  be  admitted  that  the  state's 
security  was  ample,  after,  as  well  as  before  the  stay,  but  in 
many  instances  it  might  happen  that  under  the  same  stipu- 
lation it  would  be  destroyed  before  an  enforcement  could 
be  attempted.  Whether  an  attorney  of  record,  for  a  private 
person,  would  be  authorized  by  his  retainer  to  stipulate  for 
his  client  as  the  district  attorney  agreed  in  this  case;  or 
whether,  in  the  absence  of  proof  to  the  contrary,  such 
authority  would  be  presumed,  need  not  be  decided.  The 
powers  of  a  district  attorney  are  not  gauged  by  those  of  an 
attorney-at-law,  but  they  are  such  only  as  are  given  him  by 
the  statute.  His  powers  are  not  more  general  than  are 
those  of  the  assessor  and  treasurer,  in  matters  appertaining 
to  the  collection  of  taxes.  It  is  the  assessor's  duty  to 
assess  all  the  property  in  his  county  subject  to. taxation. 
Under  section  3149,  of  the  Compiled  Laws,  it  is  his  duty, 
when  he  assesses  the  property  of  any  person  who  does  not 
own  real  estate,  to  collect  the  taxes,  immediately,  upon  the 
personal  property  assessed.  It  is  his  duty  to  assess  all 
property  at  its  cash  value.  Now,  suppose  a  person  owns  a 
large  amount  of  personal  property,  but  no  real  estate.    His 
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property  is  assessed;  but  be  thinks  the  assessment  is  too 
Ligh,  and  refuses  to  pay  the  taxes.  Instead  of  seizing  and 
selling  sufficient  property  to  satisfy  the  taxes  and  expenses 
incurred,  the  assessor  agrees  to  postpone  payment  of  one 
balf  of  the  amount  due  for  three  months,  in  consideration 
of  the  payment  of  the  other  half.  That  agreement  is  void, 
because  the  assessor  had  no  discretion  in  the  premises. 
His  duty  was  plain,  even  though  he  honestly  believed  it 
would  be  better  to  do  as  he  did  do;  and  when  he  passed 
beyond  the  boundary  line  of  his  duty,  he  was  powerless  to 
act,  and  his  agreement  was  not  binding  upon  the  state.  We 
think  the  district  attorney  was  equally  powerless  to  enter 
into  the  stipulation  in  question.  His  only  duty,  on  receiv- 
ing the  delinquent  list  from  the  auditor,  was  immediately  to 
commence  an  action  against  the  defendants  for  the  collec- 
tion of  the  tax,  penalty,  and  costs.  (Comp .  L.  3231.)  No  delay 
iu  the  commencement  of  the  action  is  allowed,  and  none  be- 
yond what  is  incident  to  the  practice  of  courts,  was  intended 
in  relation  to  any  of  the  subsequent  proceedings,  including 
the  sale  of  properly  in  satisfaction  of  the  judgment.  There 
could  have  been  but  one  object  in  requiring  suits  to  be 
commenced  by  the  district  attorney,  "  immediately  on  re- 
ceiving the  delinquent  list  from  the  auditor,''  and  that  was, 
to  enable  the  state  to  receive  all  its  dues  as  early  as  possible. 

The  law  has,  in  terms,  limited  the  time  for  paynxent  mth- 
out  penalty,  and  the  time  for  putting  in  operation  the 
coercive  machinery  of  the  state,  in  case  of  refusal  to  pay 
according  to  law;  and  the  district  attorney  can  find  no  war- 
rant in  the  statute  for  an  agreement  on  his  part,  to  delay 
the  payment  of  a  portion  due  to  the  state,  upon  payment  of 
the  balance.  Such  an  agreement  is  opposed  by  the  words 
and  the  policy  of  the  law. 

If  he  can  agree  to  postpone  payment  of  the  penalty,  upon 
the  receipt  of  the  tax,  he  may  delay  payment  of  both  tax 
and  penalty,  upon  an  agreement  to  pay  the  whole  at  some 
time  in  the  future  without  a  contest  in  the  courts.  If  he 
has  power  to  postpone  payment  for  a  year,  he  may  extend 
the  time  to  five  years  or  more,  thus  practically  defeating  the 
object  of  the  law,  and  giving  privileges  to  one  delinquent 
that  are  not  granted  to  others. 
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The  state  demands  nothiog  but  its  own;  it  wants  no  more, 
and  it  has  empowered  no  person,  in  his  discretion,  to  re- 
ceive less.  If  a  tax  is  not  legal,  no  part  can  be  collected, 
and  the  district  attorney's  duties  are  performed  when  those 
facts  are  ascertained  and  declared  bj  competent  authority. 
If  it  is  legal,  it  is  the  district  attorney's  duty  to  collect  the 
whole,  tax  and  penalty,  as  soon  as  possible;  and  he  has  no 
more  right  or  power,  by  agreement,  to  deprive  the  state  of 
its  lawful  revenues  for  a  year  than  he  has  to  accept  a  part 
in  satisfaction  of  the  whole.  He  may  neglect  his  duty;  he 
may  delay  collection  when  proceedings  for  its  enforcement 
should  be  instituted  and  vigorously  prosecuted;  but  that 
is  no  argument  in  favor  of  the  validity  of  an  agreement, 
the  whole  object  and  effect  of  which  is  to  bind  him  not  to 
do  what  the  statute  has  commanded  him  to  do. 

Neither  the  district  attorney  nor  his  associates  had  power 
to  enter  into  the  stipulation  upon  which  the  order  appealed 
from  was  made,  and  the  court  erred  in  staying  execution 
thereon. 

The  order  appealed  from  is  reversed. 

Hawley,  J.,  concurring:  I  concur  in  the  judgment. 


[No.  923.] 

THE  STATE  OF  NEVADA,  Appellant,  v.  THE  CON- 
SOLIDATED   VIRGINIA    MINING    COMPANY, 

Eespondent. 

[The  State  v.  The  California  Mining  Company  ante^  affirmed.] 

Appeal  from  the  District  Court  of  the  First  Judicial 
District,  Storey  County. 

M,  A.  Murphy,  Attorney-General,  for  Appellant. 
C.  J.  Hillyer,  for  Bespoudent. 

By  the  Court,  Leonabd,  J. : 

The  only  question  involved  in  this  case  is  the  same  as 
that  decided  in  the  Case  of  The  State  v,  I7ie  California  M. 
Co,  and  the  California  Mine  (No.  922),  and  upon  the  authority 
of  that  case  the  order  appealed  from  herein  is  reversed. 
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Statement  of  Facts. 
[No.  1020.] 

WILLIAM  SOLEN  et  al.,  Appellants,  v.  VIEGINIA 
AND    TEUCKEE   EAILEOAD    COMPANY,     Ee- 

SPONDENT. 

Interest  to  be  Recovered  must  be  Inserted  in  the  Judgment.— If  a 
party  claims,  and  is  entitled  to,  any  interest,  it  should  be  inserted  in 
the  judgment.     (Hawley,  J.) 

Interest  Allowed  in  Actions  ex  delicto. — Interest  is  allowable  upon  the 
amount  of  a  judgment  recovered  in  an  action  ex  delicto,  (Beatty,  C.  J., 
and  Leonard,  J. ) 

Action  upon  Judgment — Necessity  for. —  An  action  upon  a  domestic 
judgment  can  be  maintained  in  this  state  when  there  is  no  necessity  for 
bringing  the  suit,  except  such  as  has  been  occasioned  by  the  fault  of  the 
judgment  creditor,  and  in  such  an  action  interest  can  be  recovered, 
although  no  interest  is  specified  in  this  judgment.  (Dissenting  opinion 
of  Beatty,  C.  J.) 

Idem. — Neither  the  common  law  nor  the  practice  gives  to  a  judgment  cred- 
itor an  absolute  right  of  action  on  a  domestic  judgment,  unless  such 
action  is  necessary,  in  order  to  enable  plaintiff  to  have  the  full  benefit  of 
his  judgment;  he  can  not  by  his  own  neglect  cause  the  necessity,  and 
*  then  invoke  that  condition  in  justification  of  the  smt.  (Concurring 
opinion  of  Leonard,  J.) 

Appeal  from  the  District  Court  of  the  First  ^Judical 
District,  Storey  County. 

The  conclusions  of  law  drawn  by  the  district  court,  and 
referred  to  in  the  opinions,  are  as  follows : 

1.  Such  judgment  of  William  Solen  against  defendant 
drew  no  interest,  for  that  the  same  was  not  specified  there- 
in, and  for  that  the  attorneys  of  said  Solen  waived  the  same 
by  the  form  of  judgment  by  them  prepared. 

2.  The  payment  by  defendant  into  court,  on  the  twenty- 
ninth  day  of  June,  of  the  sum  of  fifteen  thousand  two  hun- 
dred and   forty-four  dollars  and  sixty-five  cents,  satisfied, 

,paid,  and  discharged  the  judgment  of  record  and  docket 
against  defendant,  and  in  favor  of  William  Solen  and  his 
assignees. 

3.  That  the  plaintiffs  have  no  cause  of  action  against  de- 
fendant, and  it  is  entitled  to  recover  costs  herein  against 
them. 
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Argument  for  Respondent. 


C.  H,  Belknap  and  Kirkpatnck  &  Stephens,  for  Appellants: 

I.  Under  the  statute  of  Nevada,  *' concerning  money  of 
account  and  interest"  (1  Comp.  L.  4),  the  judgment  sued 
upon  in  this  cause  bears  interest  from  the  date  of  its  entry 
at  the  rate  of  ten  per  cent,  per  annum.  All  money  judg- 
ments bear  interest  under  this  statute,  whether  founded  in 
contract  or  tort — whether  for  debt  or  damages. 

II.  It  is  wholly  immaterial  that  the  judgment  is  silent  as 
to  interest.  The  interest  is  prescribed  and  affixed  to  the 
judgment  by  the  statute.  The  judgment  bears  the  legal 
rate  of  interest  prescribed  by  the  statute  in  force  at  the 
date  of  its  rendition.  When  the  rate  claimed  is  the  legal 
rate  of  ten  per  cent,  per  annum,  it  is  not  necessary  to 
specify  it  in  the  judgment. 

III.  Interest  is  recoverable  by  an  action  on  the  judgment. 
And  the  action  is  maintainable,  even  though  the  interest 
could  have  been  collected  by  execution  on  the  judgment. 
These  are  concurrent  remedies.  (Freeman  on  Judgments, 
sec.  432;  1  Am.  L.  Gases,  621,  622;  KUkIc  v.  Robinson,  22 
Wend.  157.) 

B.  C.  Whitman,  for  Eespondent: 

I.  The  suit  of  appellants  should  never  have  been  enter- 
tained by  the  district  court;  they  had,  or  had  not,  a  right  to 
execution  upon  the  judgment  of  William  Solen  v.  Virginia  <k 
Tinichee  Railroad  (which  sounded  in  damages  for  injury  io 
his  person).  If  they  had  such  right,  then  no  suit  could  be 
maintained.  If  such  a  rule  ever  existed,  the  minute  pro- 
visions of  the  practice  act  of  this  state  has  destroyed  its 
reason.  (Pitzer  v.  Russel,  4  Or.  124;  Strong  v.  Barnharfj  5 
Id.  499.  See,  also,  Wells  v.  Dexter,  1  Eoot,  Conn.  253. 
Dissenting  opinion  in  Williams  v.  Dennison,  16  Conn.  28; 
White  V.  Hadnot,  1  Port.  (Ala.)  419;  Lee  v.  Giles,  1  Bailey,  * 
S.  C.  449.)  If  appellants  had  no  right  to  an  execution,  then 
certainly  they  had  no  cause  of  action.  If  it  has  been  decided 
that  they  had  no  right  to  execution,  how  can  the  sequitur  be 
avoided?     (Solen  v.  V.  <&  T.  R.  R,,  14  Nev.  405). 

II.  Appellants,  Kirkpatrick,  Stephens  &  Belknap,  had  no 
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cause  of  action  against  respondent.  They  each  and  all  claim 
as  assignees  of  Solen  the  original  judgment  creditor.  (Free- 
man on  Judgments,  sec.  424;  Love  v.  Fairfield^  13  Mo. 
300;  Getcliell  v.  Maiiey,  69  Me.  442.) 

III.  No  interest  can  follow  or  flow  from  any  judgment, 
except  a  judgment  for  money.  That  appellants  are  wrong 
in  their  idea,  that  a  written  contract  absolutely  silent  on 
the  subject  of  interest,  would  bear  any  after  due,  is  evident 
from  the  readiug  of  the  statute,  that  refers  to  the  rate  of 
interest;  so  if  a  contract  in  writing  calls  for  interest,  failing 
to  specify  the  rate  or  time  of  commencement,  ten  per  cent, 
follows  after  due;  but  interest  must  in  any  event  be  called 
for. 

C  H,  Bdlmap,  and  KirkpatricJci&StepIiem,  for  AppellantSr 
in  reply: 

I.  Kirkpatrick,  Stephens  &  Belknap  are  proper  parties. 
(Moak's  Van  Santvord's  PI.  68;  Grain  v.  Aldrich,  38  Cal. 
Sii;  CooJc  V.  Genessee  Ins.  Co.,  8  How  Pr.  514.) 

n.  Plaintiffs  could  not  have  accepted  the  money  paid  on 
the  twenty-ninth  of  June,  without  acquiescing  in  the  con- 
dition on  which  it  was  paid,  and  abandoning  all  claim  to 
interest  on  the  judgment.  Defendant  might  as  well  have 
kept  the  money  in  its  own  coffers;  for,  by  the  conditions  it 
annexed,  plaintiffs  were  precluded  from  accepting,  or  touch- 
ing it.  Plaintiffs  refused  to  accept  it,  and,  therefore,  it 
could  not  operate  as  payment  to  them,  in  whole  or  in  part. 
(7  Wait's  Actions  and  Defenses,  390,  391,  405;  HaU  v. 
Holden,  116  Mass.  172;  Cole  v.  Champlain  T,  Co.,  26  Vt.  87; 
Toolce  V.  Bonds,  29  Texas,  419.) 

By  the  Court,  Hawley,  J. : 

On  the  thirteenth  day  of  December,  1876,  William  Solen, 
in  an  action  for  damages  for  personal  injuries,  recovered 
judgDQent  agaiust  the  Virginia  and  Truckee  Bailroad  Com- 
pany for  fifteen  thousand  dollars.  The  judgment,  as  en- 
tered, was  prepared  by  the  attorneys  for  Solen,  and  did  not 
call  |or  any  interest. 

On  the  twenty-fifth  day  of  Pebruary,  1878,  Solen  assigned 
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to  C.  H.  Belknap,  M.  Kirkpatrick,  and  James  A.  Stephens 
(his  attorneys),  one  half  of  said  judgment. 

An  appeal  was  taken  by  the  Virginia  and  Truckee  Rail- 
road Company  io  the  supreme  court,  and  the  judgment  was 
affirmed.  (13  Nev.  lOG.)  The  remittitur  from  the  supreme 
court  was  issued  June  22,  1878. 

On  the  twenty-ninth  day  of  June,  1878,  the  defendant 
paid  to  the  clerk  of  the  district  court,  ''  as  and  for  the  use 
of  plaintiffs,  the  sum  of  fifteen  thousand  two  hundred  and 
forty-four  dollars  and  sixty-five  cents,  in  gold  coin  of  the 
United  States,"  which  payment  was  intended  as  full  satis- 
faction of  said  judgment  and  costs,  and  was  the  full  amount 
of  said  judgment  and  costs,  exclusive  of  interest.  The 
plaintiffs  claimed  interest  on  the  judgment,  and  refused  to 
accept  the  amount  paid  in  by  defendant  in  satisfaction 
thereof. 

This  suit  was  instituted  July  1,  1878,  upon  the  judgment 
to  recover  the  full  amount  therein  named,  with  interest 
thereon,  from  the  date  of  its  rendition.  The  cause  was 
tried  before  the  court,  without  a  jury,  and,  upon  the  facts 
presented,  the  court  rendered  judgment  for  defendant. 

It  was  decided  in  Solen  v.  F.  (k  T.  B,  B.  Co,^  14  Nev.  405, 
following  the  rule  announced  in  Hastings  v.  Johnson,  1  Nev. 
617,  "that  when  the  judgment  of  the  court  is  silent  as 
regards  the  collection  of  interest,  it  does  not  authorize  the 
issuance  of  an  execution  calling  for  interest."  Under  this 
rule,  if  a  party  claims  and  is  entitled  to  any  interest,  it 
should  be  inserted  in  the  judgment.  In  this  case  the  judg- 
ment, as  drawn  by  plaintiffs'  counsel^  did  not  include  in- 
terest. 

No  motion  was  thereafter  made  to  amend  the  judgment 
in  this  respect. 

This  suit  was  not  commenced  until  after  the  defendant 
had  paid  into  court  the  full  amount  of  the  judgment  and 
costs. 

The  conclusions  of  law,  as  found  by  the  district  court, 
are,  in  my  opinion,  correct. 

The  plaintiffs  were  bound  by  the  judgment  as  entered. 
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The  defendant,  upon  the  payment  of  the  amount  called  for  in 
the  judgment,  had  the  right  to  have  the  judgment  satisfied. 

This  result,  in  my  opinion,  follows,  regardless  of  the 
question  whether  the  statute  authorizes  interest  to  be  in- 
cluded in  judgments  founded  in  tort,  or  not. 

The  judgment  of  the  district  court  is  affirmed. 

Beatty,  C.  J.,  dissenting: 

In  December,  1876,  the  plaintiff,  Solen,  in  an  action  for 
damages  for  injuries  to  his  person,  obtained  a  verdict 
against  the  defendant  for  fifteen  thousand  dollars. 

Thereupon  the  clerk  of  the  court  entered  and  recorded  a 
judgment  in  his  favor,  in  precise  accordance  with  the  form 
of  a  judgment  which  had  been  prepared  and  furnished  by 
one  of  his  attorneys.  The  judgment  so  entered  was  for 
fifteen  thousand  dollars,  and  the  costs  of  the  action  taxed 
at  one  hundred  and  eighty-one  dollars.  As  to  interest  it 
was  silent. 

The  defendant  having  appealed  from  that  judgment,  it 
was  finally  affirmed  by  this  court  (13  Nev.  106),  and  the 
remittitur  filed  in  the  district  court  June  22,  1878.  On  the 
twenty-ninth  ot  June,  and  before  the  bringing  of  the  pres- 
ent suit,  the  defendant  paid  to  the  clerk  of  the  district 
court,  for  the  use  of  plaintiffs,  the  full  amount  of  the  origi- 
nal judgment,  with  the  accruing  costs.  This  was  tendered 
as  full  payment  and  satisfaction  of  the  judgment,  but  the 
plaintiffs,  claiming  that  they  were  entitled  to  interest,  de« 
clined  the  tender,  and  thereupon  commenced  this  action  to 
recover  the  amount  of  the  original  judgment,  together  with 
legal  interest  thereon  from  the  date  of  its  rendition.  The 
co-plaintiffs  of  Solen  are  assignees  of  a  portion  of  the  judg- 
ment upon  which  the  suit  is  founded. 

The  cause  was  tried  in  the  district  court,  without  a  jury, 
and  judgment  rendered  in  favor  of  the  defendant,  upon  the 
ground  that  the  original  judgment  in  favor  of  Solen,  fail- 
ing to  specify  interest,  was  not  entitled  to  draw  interest, 
and  was  fully  paid,  satisfied,  and  disckarged,  by  the  pay- 
ment to  the  clerk,  on  the  twenty-ninth  of  June,  1878. 
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From  this  judgment,  and  from  an  order  overruling  their 
motion  for  a  new  trial,  the  plaintiffs  appeal. 

The  questions  which  have  been  principally  discussed  by 
counsel,  and  which  are  of  vital  importance  to  the  decisions 
of  the  cause,  are  the  following: 

1.  Is  interest  allowable  upon  the  amount  of  the  judgment 
recovered  in  an  action  ex  delicto  ? 

2.  Can  an  action  upon  a  domestic  judgment  be  main- 
tained in  this  state,  when  there  is  no  necessity  for  bringing 
the  suit,  except  such  as  has  been  occasioned  by  the  fault  of 
the  judgment  creditor? 

The  first  of  these  questions  is  determined  by  the  proper 
construction  of  sections  32  and  33  of  the  Compiled  Laws, 
which  read  as  follows: 

Sec.  32.  '*  When  there  is  no  express  contract  in  writing 
fixing  a  different  rate  of  interest,  interest  shall  be  allowed 
at  the  rate  of  two  per  cent,  per  annum,  for  all  moneys  after 
they  become  due  on  any  bond,  bill,  or  promissory  note,  or 
other  instrument  of  writing,  on  any  judgment  recovered 
before  any  court  of  this  territory,  for  money  lent,  for 
money  due  on  the  settlement  of  accounts  from  the  day  on 
which  the  balance  is  ascertained,  and  for  money  received 
to  the  use  of  another." 

Sec.  33.  **  Parties  may  agree  in  writing  for  the  payment 
of  any  rate  of  interest  whatever,  on  money  due,  or  to  be- 
come due,  on  any  contract.  Any  judgment  rendered  on 
such  contract,  shall  conform  thereto,  and  shall  bear  the 
interest  agreed  upon  by  the  parties,  and  which  shall  be 
specified  in  the  judgment;  provided,  only  the  amount  of  the 
original  claim  or  demand  shall  draw  interest  after  judg- 
ment." 

Counsel  for  respondent  contends  that  the  words,  "  on  any 
judgment  recorded  in  any  court  in  this  territory"  (sec.  32), 
are  qualified  and  restrained  by  the  language  which  follows, 
and  that,  with  the  exception  of  the  cases  provided  for  in 
section  33,  no  judgment  will  bear  interest,  unless  it  is  re- 
covered **  for  money  lent,  money  due  on  the  settlement  of 
accounts,"  or  "for  monev  received  for  the  use  of  anotUer." 
He  claims  this  construction  not  only  upon  the  ground  that 
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such  is  tbo  natural  import  of  the  language  of  the  statute, 
but  because  it  bad  been  so  construed  by  the  supreme 
court  of  California  long  before  its  adoption  in  this  state. 

The  California  case,  which  is  relied  upon  in  support  of 
the  latter  proposition,  is  Osborn  v.  HendncJcsonf  8  Cal.  31. 
But,  as  was  pointed  out  in  the  later  case  of  Burke  v.  Get- 
ruiliers  31  Id.  471,  the  bead  note  to  Osborn  v.  Hendriclcson 
is  not  a  correct  syllabus  of  the  decision.  It  was  not  de- 
cided that  the  judgment  therein  bore  no  interest  after  ren- 
dition, but  merely  that  the  demand  in  suit  bore  no  in- 
terest before  judgment.  The  question  bere  involved,  does 
not  seem  to  have  arisen  in  California  before  our  adop- 
tion of  her  statute;  but  since  that  time  it  has  frequently 
been  decided  by  the  supreme  court  of  that  state,  that  all 
judgments — in  actions  ex  delicto  as  well  as  in  actions  ex  con- 
tractu— draw  legal  interest,  unless  a  different  rate  is  therein 
specified.  (See  31  Cal.  466;  34  Id.  246;  38  Id.  548;  44  Id. 
366;  45  Id.  193;  46  Id.  204,  320.) 

According  to  these  decisions,  the  words  '*  on  any  judg- 
ment," etc.,  are  to  be  read  in  connection  with  the  language 
which  precedes  them — ^making  this  the  sense  of  that  portion 
of  the  section: 

"Interest  shall  be  allowed  at  the  rate  of  ten  percent, 
per  annum  for  all  moneys  after  they  become  due  on  any 
bond,"  etc.  (for  all  moneys  after  they  become  due),  "  on  any 
judgment,"  etc. 

Independent  of  all  considerations  of  policy,  justice,  and 
consistency,  this  reading  is,  we  think,  quite  as  natural  as 
that  contended  for  by  respondent.  But  it  is  strongly  con- 
firmed by  such  considerations.  There  is  no  sort  of  reason 
why  a  judgment — which  in  every  instance  is  regarded  as  a 
contract  of  the  very  highest  character,  imposing  an  obliga- 
tion, and  importing  a  promise  to  pay  a  liquidated  sum — 
should  not  draw  interest  at  the  rate  allowed  upon  other 
liquidated  demands.  If,  therefore,  we  were  without  prece- 
dent to  guide  us,  we  should  be  inclined  to  construe  this 
statute  as  it  has  been  construed  in  California,  and  conse- 
quently, we  can  have  no  hesitation  in  following  the  repeated 
decisions  of  the  supreme  court  of  that  state. 
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HaviDg  thus  reached  the  conclusion  that  Solen  was  enti- 
tled to  have  a  judgment  bearing  interest  at  the  legal  rate 
entered  in  the  former  action,  the  next  question  is :  What 
consequences  follow  from  the  act  of  his  attorney  in  having 
a  judgment  entered  which  was  silent  as  to  interest  ? 

One  consequence,  undoubtedly,  was,  that  he  could  not 
issue  execution  for  interest.  Such  was  the  decision  of  this 
court  in  Hastings  v.  Johnson,  1  Nev.  613,  and  that  decision, 
settling  a  question  of  practice,  we  have  felt  constrained  to 
follow,  without  reference  to  its  correctness  as  an  original 
proposition.     (14  Nev.  405.) 

It  must  be  regarded,  therefore,  as  the  settled  doctrine  of 
this  court,  that  no  execution  can  issue  for  interest  upon  a 
judgment  which  fails  to  specify  upon  what  poiiion  thereof 
and  at  what  rate  interest  is  coUectible. 

This  doctrine,  however,  and  the  ground  upon  which  it 
rests — the  old  familiar  maxim,  that  the  execution  must  fol- 
low the  judgment — are  entirely  insufBijient  to  sustain  the 
inference  that  judgments  of  the  character  described  do  not 
bear  interest. 

The  right  to  collect  interest  by  execution  is  of  recent 
statutory  origin.  Before  the  enactment  of  statutes  expressly 
conferring  the  right,  it  was  always  held  that  interest  could 
not  be  levied  by  execution,  because,  and  only  because,  the 
execution  must  follow  the  judgment.  At  the  same  time  the 
recovery  of  interest  in  actions  upon  judgments  was  almost 
universally  allowed,  and,  indeed,  the  recovery  of  interest 
seems  to  have  been  one  of  the  principal  reasons  for  bring- 
ing suits  upon  judgments,  in  cases  where  the  time  for  issu- 
ing execution  had  not  passed. 

If,  therefore,  it  be  true,  as  counsel  for  appellants  con- 
tends, that  a  judgment  creditor  has  an  absolute  right  to 
sue  his  judgment  over  again  at  his  own  pleasure,  there  is 
no  warrant  for  the  conclusion  of  the  district  court,  that  the 
original  judgment  in  favor  of  **  Solen  against  the  defendant 
drew  no  interest,  for  that  the  same  was  not  specified  therein, 
and  for  that  the  attorneys  of  said  Solen  waived  the  same  by 
the  form  of  judgment  by  them  prepared.'' 

There  is  no  pretense  that  there  was  any  actual  intention 
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upon  the  part  of  Solen  or  his  attorneys  to  waive  the  right 
to  collect  interest  on  the  amount  of  his  original  judgment. 
Tbe  conclusion  that  there  was  a  waiver  rests  solely  upon  the 
argument  that  every  man  is  presumed  to  intend  the  neces- 
sary consequences  of  his  voluntary  acts,  and  that  the 
necessary  consequence  of  entering  judgment  without  si>eci- 
fyiog  interest  therein,  is  to  deprive  the  judgment  creditor 
of  the  only  means  of  collecting  it — L  e,,  by  execution  on  the 
judgment.  If  these  premises  were  admitted,  the  conclu- 
sion would  undoubtedly  follow,  that  Solen  waived  his  right 
to  collect  intei*est.  But  they  are  not  admitted.  On  the 
contrary,  the  appellants  insist  that  the  right  to  sue  on  a 
judgment  is  a  remedy  always  concurrent  with  the  right  to 
issue  execution  thereon,  and  that  it  may  be  resorted  to  at 
the  mere  pleasure  of  the  judgment  creditor,  as  often  as  he 
chooses,  and  without  the  allegation  or  proof  of  any  circum- 
stance tending  to  show  that  an  execution  would  be  ineflfect- 
ive.  In  opposition  to  this  view,  and  in  support  of  the 
conclusions  of  the  district  court,  counsel  for  respondent 
contends  that  the  right  to  sue  upon  a  judgment,  if  it  exists 
at  all  under  our  code  of  practice,  is  confined  to  those  cases 
in  which  a  necessity  therefor  has  arisen  without  the  fault  of 
the  judgment  creditor. 

It  is  assumed,  in  support  of  this  proposition,  that  at 
common  law  the  right  to  sue  upon  a  judgment  was  a  quali- 
fied right,  not  exercisable  at  the  option  of  the  creditor,  but 
only  in  those  cases  in  which  ordinary  process  for  the  en- 
forcement of  the  judgment  had  ceased  to  be  available  or 
was  insufficient  to  give  it  full  effect.  And  it  is  argued  that, 
although  a  suit  was  formerly  maintainable  upon  a  judgment 
for  the  purpose  of  collecting  interest,  though  the  time  for 
issuing  execution  had  not  expired,  the  statute  of  this  state, 
in  giving  the  power  to  collect  interest  by  execution,  has 
done  away  with  the  necessity,  and  consequently  with  the 
right,  of  suing  for  that  purpose;  and  that  the  design  of  the 
statute,  to  supersede  the  remedy  by  suit,  can  not  be  frus- 
trated by  the  act  of  the  party  in  entering  his  judgment  so 
defectively    that  an  execution  for  interest   can  not   issue 

thereon. 

Vol.  XV— 21 
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Whatever  force  there  may  be  in  this  argament,  manifestly 
depends  upon  the  correctness  of  the  assumption  upon 
which  it  is  founded. 

If  it  is  not  correct,  and  if,  on  the  contrary,  an  action  on 
a  judgment  was  maintainable  at  common  law  as  a  matter  of 
course,  then  there  would  seem  to  be  no  reason  why  these 
plaintiffs  should  not  recover  according  to  the  prayer  of  their 
complaint. 

This,  then,  is  the  question  to  be  decided:  Did  an  action 
on  a  judgment  lie  as  a  matter  of  course  at  common  law? 

There  is  some  conflict  in  the  decisions  of  the  courts  of 
the  United  States  on  this  point,  but  the  decided  weight  of 
judicial  opinion  is  in  the  affirmative. 

Mr.  Freeman,  in  his  work  on  judgments  (sec.  432),  has 
referred  to  most  of  the  cases  in  which  it  has  been  directly 
adjudicated,  and  they  unquestionably  sustain  his  statement, 
that  "at  common  law  a  party  has  a  right  of  action  upon 
his  judginent  as  soon  as  it  is  recovered.  This  right  is  not 
barred  nor  suspended  by  the  issuing  of  an  execution;  nor 
because,  from  having  the  right  to  take  out  execution,  the 
plaintiffs'  action  seems  to  be  unnecessary." 

In  addition  to  the  cases  cited  by  Mr.  Freeman,  I  call 
attention  to  the  following: 

In  Heodley  v.  Robey,  6  Ohio,  524,  the  court  say :  "  It  is  one 
ot  the  first  principles  we  learn  in  relation  to  the  action  of 
debt,  that  it  may  be  sustained  on  a  record  of  judgment,  and 
when  the  judgment  is  obtained,  and  the  record  made  up, 
the  right  of  action  is  complete.  *  *  *  The  right  to 
issue  execution  on  a  judgment  is  a  remedy  cumulatory  only; 
and  I  know  of  no  law  which  would  deny  to  the  party  arigbt 
of  action  on  the  judgment,  if  he  chose  that  remedy,  because 
he  could  issue  execution."  To  the  same  effect  are  David- 
son v.  Nehaher,  21  Ind.  334,  and  Oreathouse  v.  Smithy  3 
Scam.  541.  (See  also  Scofield  v.  White^  29  Vermont,  330; 
Tarbell  v.  Downer,  Id.  339;  Clark  v.  Ooodwin,  14  Mass.  237; 
Thomson  v.  Lee  County,  22  Iowa,  210;  Klock  v.  Robinson^  22 
Wend.  157;  O'Neal  v.  Kittredge,  3  Allen,  470;  Linton  v. 
Barley,  114  Mass.  76;  Wilson  v.  Hatfield,  121  Id.  551.) 
In  Connecticut,  the  point  had  been  decided  both  ways  iu 
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the  superior  court,  and  when,  in  1822,  it  came  before  the 
supreme  court  of  that  state,  it  umierwent  a  very  thorough 
discussion.  The  whole  court  agreed  that  at  common  law 
an  unqualified  right  to  sue  on  a  judgment  followed  neces- 
sarily from  the  implied  promise  of  the  debtor  to  pay  it,  and 
it  was  held  that  the  common  law  rule  was  in  force  in  that 
state.  On  the  latter  point,  one  justice  dissented,  but  this 
circumstance  only  gives  additional  weight  to  the  unanimous 
opinion  of  the  court  on  the  principal  question.  (See 
Denison  v.  Williams,  4  Conn.  402.) 

In  opposition  to  this  strong  current  of  authority,  I  find  a 
dictum  of  the  supreme  court  of  Alabama  ( WJiite  v.  Hadnoty 
1  Porter,  419),  which  was  in  eflfect  repudiated  by  the  de- 
cision in  a  later  case  (Kingsland  v.  Forrest,  18  Ala.  619),  a 
decision  of  the  supreme  court  of  South  Carolina  (Lee  v. 
Giles,  1  Bailey,  449),  in  which  an  attempt  was  made  to  show 
that,  at  common  law,  suit  upon  a  judgment  was  only  allowed 
after  the  expiration  of  the  year  and  a  day  within  which 
execution  could  be  issued,  and  a  decision  of  the  supreme 
court  of  Oregon  (Pitzer  v.  Russell,  4  Oregon,  124),  in  which 
an  opinion,  mistakenly  attributed  to  Baron  Comyn,  is  made 
the  ground  of  au  inference,  that  the  action  at  common  law 
was  allowed  only  as  a  means  of  collecting  interest.  A  re- 
ference to  the  English  cases,  and  text-writers  cited  in  these 
opinions,  will,  I  think,  show  v^ry  clearly  that  they  give  no 
countenance  to  the  doctrine,  that  the  riglit  to  sue  on  a  judg- 
ment was  subject  to  any  sort  of  condition  or  qualification. 
The  right  to  sue,  and  the  necessity  for  suing,  are  two  very 
distinct  things,  and  the  absence  of  the  latter  by  no  means 
implies  the  absence  of  the  former.  In  respect  to  judg- 
ments, the  theory  of  the  law  was,  that  they  implied  a 
promise,  on  the  part  of  the  debtor,  to  pay,  and  from  that 
theory  the  right  of  action  necessarily  followed.  But  the 
right  was  not  often  exercised,  except  when  other  means 
proved  ineffective. 

By  reference  to  the  cases  above  cited,  however,  it  will  ap- 
pear that  in  this  country  actions  have  been  frequently 
brought  on  judgments  where  there  was  no  necessity  for 
bringing  them,  and  undoubtedly  the  same  thing  must  have 
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happened  frequently  in  England.  Still,  no  English  case  has 
been  found  in  which  the  right  to  maintain  the  action  was 
denied  on  any  such  ground,  and  the  English  text-writers 
(Selwyn,  Tidd,  Chitty)  all  say  without  qualification  that  the 
action  of  debt  lies  upon  a  judgment.  To  this  it  might  be 
answered,  that  in  England  the  necessity  always  existed  in 
order  to  collect  interest  on  the  judgment ;  and  the  answer 
would  be  suJBScient  if  it  were  not  for  the  fact  that  actions  on 
judgments  were  frequently  maintained  in  England  in  cases 
in  which  no  interest  was  recoverable.  (See  cases  cited  by 
Judge  Cowen  in  Kloch  v.  Bohinson,  22  Wend.  162.) 

Upon  the  great  weight  of  authority,  I  think,  it  must  be 
held  that  the  right  to  sue  upon  a  judgment  was  absolute  at 
commori  law;  and  that  the  common  law  rule  prevails  in  this 
state  I  do  not  understand  counsel  to  make  any  serious  ques- 
tion. The  proposition  is  conceded  in  Piizer  v.  Russel,  supra, 
that  the  creation  of  a  new  remedy  for  a  private  grievance 
(as  the  right  to  issue  execution  for  interest)  does  not  by 
implication  abolish  an  existing  right  of  action  (p.  126),  and 
it  is  not  pretended  that  the  common  law  right,  whatever  it 
was,  has  been  expressly  legislated  upon  in  this  state. 

That  the  right  to  sue,  instead  of  issuing  execution  on  a 
judgment,  is  capable  of  being  abused  for  purposes  of  op- 
pression, is  certainly  true,  and  so  is  it  true  of  other  kinds  of 
actions,  and  notably  so  of  attachments,  but  the  remedy  for 
such  abuses  lies  with  the  legislature,  and  not  with  tbe 
courts. 

For  these  reasons,  I  think  the  judgment  and  order  appealed 
from  should  be  reversed,  and  the  cause  remanded. 

Leonard,  J.,  concurring: 

I  fully  agree  with  the  reasoning  and  conclusion  of  Chief 
Justice  Beatty  upon  the  first  question  discussed  in  his  opin- 
ion, that  is  to  say,  Solen  was  entitled  to  have  judgment 
entered  in  his  favor  in  the  first  action,  specifying  that  the 
amount  of  damages  recovered  should  bear  interest  until 
paid,  at  the  rate  of  ten  per  cent,  per  annum.  And  although, 
in  my  opinion,  the  decision  in  Hastings  v.  Johnson,  1  Nev. 
613,  was  wrong,  still  it  must  be  regarded  as  the  settled  law 
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of  this  state,  and  it  follows  therefore,  that  interest  can 
not  be  collected  by  execution  upon  the  original  judgment. 
I  also  agree  that  the  only  consequence  of  Solon's  failure  to 
iusert  a  direction  for  interest  in  the  judgment  in  the  first 
action  is,  that  he  was  thereby  deprived  of  the  right  to  collect 
it  by  execution;  and  further,  that  thereby  he  deprived  him- 
self of  the  right  to  claim  that  this  action  is  necessary  in 
order  that  he  may  receive  interest.  If  it  is  true,  under  the 
law  and  the  facts  disclosed,  that  he  could  have  maintained 
an  action  upon  the  original  judgment,  and  recovered  judg- 
ment thereon  with  interest,  if  a  direction  for  interest  had 
been  inserted,  then  he  can  do  so  now,  although  the  original 
judgment  is  silent  as  to  interest. 

There  is  also  no  room  for  doubt  that,  at  common  law, 
when  interest  was  recoverable  only  by  an  action  upon  the 
jadgment,  a  party  had  a  right  to  an  action  upon  his  judg- 
ment, although  he  could  have  had  execution  for  the  collection 
of  the  principal  sum.  And  I  think,  from  the  weight  and  num- 
ber of  authorities,  that  he  had  such  right  within,  as  well  as 
aftery  a  year  and  a  day  from  the  date  of  his  judgment,  dur- 
ing which  period  execution  for  the  collection  of  the  judg- 
ment, without  interest,  could  have  been  issued  and  enforced . 

I  am  aware,  too,  that  in  many  states  it  has  been,  and  is 
held,  that  the  common  law  right  of  action  upon  judgments 
continues,  notwithstanding  no  necessity  exists  therefor,  and 
although  the  judgment  creditor  acquires  no  rights  or  bene- 
fits thereby  which  he  can  not  have  and  enforce  by  the  issu- 
ance of  an  execution.  I  can  not  subscribe  to  that  doctrine 
unless  the  law  compels  me  to  do  so.  I  think,  under  our 
statute,  that  all  actions  upon  judgments,  except  for  good 
cause,  are  vexatious,  oppressive,  and  useless.  They  should 
not  therefore,  be  entertained  by  courts,  unless  the  law  is 
plainly  written  that  they  may  be. 

It  is  true,  that  at  common  law,  actions  upon  judgments 
in  personal  actions  were  maintainable,  as  a  matter  of  course, 
but  it  is  just  as  true  that  a  good  reason  always  existed  there- 
for. A  judgment  creditor  was  always  entitled  to  claim 
interest  in  an  action  upon  a  domestic  judgment  at  least, 
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and  it  was  competent  to  the  jury  to  allow  it  as  damages  to 
the  amount  due. 

The  reason  mentioned  for  permitting  the  action  at  com- 
mon law  has  been  removed  by  statute,  and  here,  no  reason 
exists  why  it  should  now  be  allowed  as  a  matter  of  course, 
nor  is  any  suggested,  except  that  at  common  law  the  action 
was  maintainable,  and  that  the  same  rule  and  right  con- 
tinue in  this  state. 

If  it  is  true  that,  the  common  law  rule  had  its  origin  and 
justification  in  necessity,  which  was  that,  without  it,  judg- 
ment creditors  could  not  otherwise  recover  their  rights, 
then  I  can  not  hold  that  the  action  may  be  maintained  in 
this  state,  except  in  those  cases,  where,  without  his  fault, 
the  creditor,  by  an  action,  can  avail  himself  of  some  benefit 
to  which  he  is  entitled,  but  which  he  can  not  have  by  exe- 
cution upon  the  judgment  already  obtained  and  in  force.  It 
seems  to  me  that  to  hold  otherwise  is  going  beyond  the 
common  law.  And,  outside  of  authority,  I  am  impressed 
with  the  thought  that,  a  law  which  derived  its  force  and 
authority  from  the  universal  consent  and  immemorial  prac- 
tice of  a  just  and  intelligent  people,  the  evidence  of  which 
depeudsupon  the  general  practice  and  judicial  adjudications 
of  courts,  must  have  been  based  upon  just  principles,  and 
designed  for  some  benefit;  and  that  naturally,  whatever  be- 
came a  part  of  that  law  was  demanded  by  the  necessities 
and  well-being  of  the  people  as  they  were  then  situated. 

**  A  great  portion  of  the  rules  and  maxims  which  consti- 
tute the  immense  code  of  the  common  law  grew  into  use  by 
gradual  adoption,  and  received  from  time  to  time  the  sanc- 
tion of  the  courts  of  justice,  without  any  legislative  act  or 
interference.  It  was  the  application  of  the  dictates  of 
natural  justice  and  of  cultivated  reason  to  particular  cases. 
In  the  just  language  of  Sir  Matthew  Hale,  the  common  law 
of  England  is  *  not  the  product  of  the  wisdom  of  some  one 
man  or  society  of  men  in  any  one  age,  but  of  the  wisdom, 
counsel,  experience,  and  observation  of  many  ages  of  wise 
and  observing  men.' "     (1  Kent's  Com.  471.) 

Now,  the  reason  for  permitting  the  bringing  of  actions, 
for  supplying  remedies,  has  always  been  the  same.     Under 
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the  common  law  it  was,  and  under  statutes  it  has  been  and 
is,  to  enable  the  plaintiff,  through  the  courts,  to  obtain 
something  to  which  he  shows  himself  entitled,  but  which 
the  defendant  withholds  from  him,  or  to  which  he  denies 
plaintiff's  alleged  right;  something  which  he  has  not  when 
the  action  is  commenced,  and  which  the  court  can  give.  It 
is  preposterous  to  ask  a  court  to  award  the  same  thing  over 
and  over  again;  still  that  is  just  what  it  is  said  may  be  de- 
manded as  a  right,  because,  at  common  law,  judgment  cred- 
itors could  institute  fresh  actions  so  long  as  their  judgments 
remained  unsatisfied.  No  plaintiff  should  be  permitted  to 
occupy  the  time  of  a  court,  unless  with  a  show  of  right,  he 
can,  at  least,  claim  relief  which  he  has  not  when  the  action 
is  brought.  It  would  be  no  more  senseless  or  useless  to 
permit  repeated  actions  upon  judgments  in  ejectment,  tbau 
is  the  rule  claimed  in  this  case  in  relation  to  money  judg- 
ments. 

Under  our  statute,  a  party  recovering  judgment  for  any 
sum,  may,  by  execution,  collect  the  amount  awarded,  with 
interest  and  costs;  and  he  can  do  no  more  at  any  time,  no 
matter  how  many  actions  he  may  bring,  nor  can  he  at  last 
enforce  payment  or  satisfaction  except  by  execution.  What 
he  may  do  at  first  he  must  do  at  last.  Why  should  a  party 
be  allowed  thus  to  fritter  away  the  time  of  a  court?  Why 
should  he  be  permitted  thus  to  torment  an  unfortunate 
debtor?  He  says  to  the  court:  **I  now  have  all  the  relief 
I  can  possibly  get' under  the  law;  I  have  a  judgment  for  all 
that  is  due,  which  I  can  collect  with  interest  and  costs  out 
of  the  debtor's  property,  and  I  can  be  no  better  off  if  I  get 
another  judgment  like  the  one  I  now  have;  still,  I  demand 
that  the  judgment  be  repeated  as  often  as  it  suits  my  caprice 
or  vengeance  to  have  it  done,  until  the  judgment  is  paid." 
Aside  from  the  common  law  rule  as  it  is  claimed  to  be,  it 
would  not  be  urged,  except  under  a  statute,  that  such  prac- 
tice would  be  upheld.  Courts  would  not  thus  occupy  their 
time,  and  they  would  not  peianit  tribunals  instituted  for  the 
purpose  of  protection  to  become  instruments  of  oppression. 
They  would  say  to  judgment  creditors  claiming  no  addi- 
tional relief :  **  You  have  received  every  right  and  benefit 
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that  the  law  can  give  you — all  the  relief  that  you  can  claim 
or  now  ask;  if  you  can  not  collect  your  money  now,  neither 
can  you  after  receiving  anew  what  you  already  have,  and 
we  will  not  entertain  your  action."  It  has  been  said  that 
the  debtor  may  satisfy  the  judgment,  and  thus  save  himself 
further  annoyance  and  expense.  That  is  not  a  sufficient 
answer.  So  far  as  courts  are  concerned,  it  is  no  answer; 
and  as  to  the  debtors,  it  may  be  replied,'  that  if  they  have 
property  subject  to  execution,,  it  may  be  seized  and  sold  in 
satisfaction  of  the  first  judgment  as  well  as  the  last,  and  if 
they  have  it  not,  it  is  wrong  and  inhuman  to  further  increase 
burdens  which  are  already  beyond  the  power  of  debtors  to 
bear. 

What  has  been  said  concerning  the  impropriety  of  per- 
mitting repeated  actions  upon  judgments  independently  of 
the  common  law,  was  equally  true  under  that  law,  if  it  is 
certain,  as  claimed,  that  they  were  allowed,  simply  because 
judgments  were  the  highest  evidence  of  indebtedness,  and 
not  because,  thereby,  some  additional  right  could  be  given 
and  acquired ;  that  is  to  say,  under  the  common  law,  the 
creditor  named  in  a  domestic  judgment,  in  a  personal  ac- 
tion, for  a  year  and  a  day  subsequent  to  its  date,  could 
acquire  by  execution  on  the  first  judgment,  all  the  benefits 
that  he  could  have  at  any  time  by  other  actions,  except 
interest  subsequent  to  the  date  of  rendition;  that  had  to  be 
recovered  by  an  action  in  the  form  of  damages  for  deten- 
tion, or  not  at  all;  and  if  the  reason  for  the  rule  allowing 
actions  like  this,  was  not  that,  thereby,  the  creditor  might  re- 
cover what  he  was  entitled  to  receive,  and  what  he  could 
not  otherwise  obtain,  then  the  common  law  rule — ^always 
regarded  as  harsh  and  oppressive — was  established  for  no 
better  reason  than  exists  here  for  its  continuance. 

The  foregoing  is  not  said  for  the  purpose  of  justifying 
any  departure  from  the  common  law  as  it  was  in  fact,  and 
as  it  is  in  this  state,  when  considered  in  connection  with 
our  statutes  in  relation  to  the  collection  of  interest  upon 
judgments;  but  to  show  the  improbability  of  the  establish- 
ment of  a  rule  allowing  actions  like  this,  except  in  cases 
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where  some  further  right,  not  obtainable  under  the  first 
judgment,  might  be  acquired  thereby. 

As  before  intimated,  there  was  a  good  reason  why  actions 
upon  domestic  judgments  were  permitted  at  common  law, 
as  a  matter  of  course,  and  why  they  were  necessary;  which 
was  that,  in  an  action  upon  the  judgment,  interest  was 
always  claimable;  and  generally,  if  not  always,  it  was  col- 
lectible as  damages,  and  in  no  other  way.  And  if  it  is 
true  that,  there  were  cases  where  interest  was  not  allowed, 
fiually,  as  damages  in  actions  at  law  upon  domestic  judg- 
ments— although  I  am  unable  to  find  them — still  it  is  suf- 
ficient to  sustain  the  position  I  am  endeavoring  to  establish, 
that  interest  was  always  claimable,  since  the  general  rule 
was,  that  upon  such  judgments,  interest  could  be  recovered, 
and  there  was  no  established  rale  that  it  could  not  be  col- 
lected, except  in  cases  where  the  original  debt  carried  in- 
trest. 

But  let  us  consult  authorities.  In  the  first  place,  by  the 
only  form  given  by  Mr.  Ohitty  for  a  declaration  in  debt 
upon  a  judgment,  the  pleader  is  required'  to  **  insert  a  de- 
mand for  damages  sufficient  to  cover  interest."  (2  Chitty  on 
Plead.  483.) 

In  Stewart  v.  Peterson's  Eocecutors,  63  Pa.  St.  231,  the 
court  said:  "At  common  law,  where  a  party  had  recovered 
a  judgment  in  a  personal  action,  and  suffered  a  year  and  a 
day  to  elapse  without  taking  out  execution,  he  was  driven, 
in  order  to  reap  the  fruits  of  it,  to  a  new  action  of  debt 
upon  the  judgment.  The  statute  of  Westminster  2,  13  Edw. 
I.,  st.  1,  c.  45,  first  gave  a  writ  of  scire  facias  in  such  a  case, 
as  was  the  law  previously  in  real  actions.    *    *    * 

The  right  to  resort  to  the  former  action  still  remained, 
and  it  seems  to  be  the  settled  doctrine,  that  it  might  be  main- 
tained as  well  within  the  j'ear  as  afterwards;  so  that,  even 
though  the  party  might  issue  execution,  he  could  still  sue 
an  original  in  debt."  *  *  *  (Citing  English  and  Ameri- 
can aulhorities.)  **  It  is  not  a  valid  objection  to  the  action, 
that  at  the  time  it  was  commenced,  the  plaintiff  could 
have  proceeded  by  execution  upon  the  original  judgment." 
(Citing  several  American  cases.) 
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"  The  reason/or  (his  waa^  that  at  common  law,  the  phiint- 
iflf  could  have  execution  only  for  the  amount  of  the  judg- 
ment without  interest.  In  order  to  recover  that,  ho  must 
resort  to  a  new  action.  Hence  our  Act  of  1700  (1  Smith's 
Laws,  7)  provided  that,  *  lawful  interest  shall  be  allowed  to 
the  creditor  for  the  sum  or  value  he  obtained  judgment  for, 
from  the  time  the  said  judgment  was  obtained  till  the  time 
of  sale,  or  till  satisfaction  be  made.'  There  exists  no  rea- 
son why  the  same  rule,  which,  as  we  have  seen,  obtains  in 
actions  of  debt  on  judgment,  should  not  apply  to  proceed- 
ings by  scire  facias,  which  have  so  completely  and  so  prop- 
erly taken  their  place  in  this  state.  Indeed,  a  scire  facias^ 
on  a  judgment  has,  with  us,  all  the  qualities  and  incidents 
of  an  action.  The  judgment  in  it  is  quod  recuperet,  not  as 
elsewhere,  merely  an  award  of  execution.  *  *  *  It 
bears  interest  on  the  whole  amount  recovered,  including 
interest  on  the  original  judgment,  while  in  England,  on  the 
contrary,  in  a  scire  facias,  no  damages  are  recoverable,  and 
of  course,  no  interest.  *  *  *  And  though  the  reason 
for  bringing  a  new  action,  that  in  that  way  only  can  interest 
be  recovered,  does  not  exist  in  Pennsylvania,  yet  there  may 
be  another  and  equally  good  reason  for  it  here,  which  is 
that  it  is  necessary  to  secure  a  new,  or  continue  the  old,  lieu 
upon  the  land  of  the  debtor.  *  *  *  The  Act  of  Assem- 
Ijjy  ¥:¥:¥:  expHcitly  dcclarcs  that  *  no  order  or  rule  of 
court,  or  any  other  process  or  proceeding  thereof,  shall 
have  the  eflfect  of  obviating  the  necessity  of  a  revival  by 
scire  facias  to  continue  the  lien  of  judgment,'  and  specifies 
particularly  ^  *  *  *  an  execution  issued  within  a  year 
and  a  day  from  the  rendering  of  such  judgment.'  The 
record  before  us  exhibits  a  scire  facias  post  annum  et  diem, 
to  revive  and  continue  the  lien  of  a  judgment,  and  if  the 
plaintiff  below  had  a  valid  judgment  against  the  defendant, 
he  had  a  right  to  prosecute  such  writ  in  order  to  obtain  a 
new  judgment  which  would  attach  as  a  lien  to  the  defeod- 
ant's  lands,  even  though  he  might  have  been  entitled  to  an 
alias ^eri/acias  grounded  upon  the^ri/acios  which  appears 
to  have  been  issued." 

If  I  understand  the  language  quoted,  it  means  that,  the 
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reason  why  the  judgment  creditor  could  maintain  an  action 
upon  the  original  judgment  at  common  law,  was  because  he 
conld  have  execution  for  the  amount  of  the  judgment  only, 
without  interest,  and  in  order  to  recover  that  he  was  driven 
to  a  new  action.  And  the  reason  why  the  judgment  upon 
scire  facias  was  sustained  (since  the  original  judgment  bore 
interest  under  the  laws  of  that  state,  which  could  be  col- 
lected by  execution)  was  because  there  existed  another  suf- 
ficient reason  for  the  new  action. 

I  quote  also  from  Bacon's  Abr.,  vol.  2,  356:  "It  seems 
clearly  agreed  that  an  action  of  debt  may  be  brought  upon 
a  judgment  in  B.  R.,  notwithstanding  a  writ  of  error 
brought  in  the  exchequer  chamber;  for  though  the  writ  of 
error  be  a  supersedeas  to  the  execution,  yet  the  duty  remains 
upon  record,  and  it  is  but  reasonable  the  party  should  have 
tliis  remedy  for  his  damages  for  forbearance,"  CSee  also 
Pilzer  v.  Russell,  4  Or.  130.) 

In  Creuze  v.  Hunter,  2  Ves.  Jr.  161,  Lord  Chancellor 
Loughborough,  in  reply  to  counsel,  said:  **  You  argue  upon 
the  effect  of  a  judgment  at  law;  but  would  carry  a  master^s 
report  farther;  as  upon  a  judgment  at  law  no  interest  sub- 
sequent to  the  judgment  can  be  recovered.  Tou  may  bring 
a  fi*esh  action  upon  it  as  a  new  cause  of  suit;  but  you  can 
not  levy  for  it,  or  charge  the  land  under  the  elegit  with  the 
intermediate  interest  from  the  date  of  the  judgment."  (See 
farther,  to  the  same  effect,  page  166,  and  Watson  v.  Fuller, 
decided  in  1810,  6  Johns.  284.) 

In  Entwistle  v.  Shepherd,  2  T.  R.  79,  BuUer,  J.,  used 
the  following  language:  ^*  It  has  been  said  that  if  this  rule 
(to  show  cause)  were  made  absolute,  the  plaintiff  would  be 
deprived  of  interest  on  the  judgment  pending  the  writ  of 
error  in  parliament;  it  is  a  question  for  the  jury  to  say 
whether  or  not  they  will  give  interest  on  the  judgment  in 
the  name  of  damages.  For  interest  may  be  recovered  in 
an  action  on  the  judgment,  if  it  be  not  the  practice  of  the 
court  to  allow  interest  in  the  costs."  (See,  also,  Frith  v. 
Leioux,  Id.  59.) 

In  Hilhouse  v.  Davis,  1  Maule  &  Selwyn,  169,  it  appears 
that  under  an  act  of  parliament,  at  the  assizes  in  Bristol, 
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before  Wood,  B.,  the  plaintiff  was  awarded  certain  damages 
by  a  jury,  as  compensation  for  injuries  done  to  bis  property 
in  constructing  certain  works  and  improvements  authorized 
to  be  made  by  parliament  for  improving  the  port  of  Bristol. 
Judgment  was  given  by  Baron  Wood  for  the  amount  of  the 
award,  which  sum  was  demanded,  but  not  paid.  Thereupon 
an  action  was  brought  to  recover  the  same,  with  damages 
for  non-payment.  The  trial  was  had  before  Chambre,  J., 
at  the  assizes,  in  Bristol,  who  directed  the  jury  that  they 
might  give  damages  for  the  detention  of  the  debt,  and  that 
the  natural  criterion  of  those  damages  was  interest  on  the 
sum  awarded  by  the  jury.  A  verdict  was  found  accordingly, 
and  a  rule  7iisi  was  obtained  in  the  court  of  king's  bench, 
for  reducing  the  verdict  to  a  sura  exclusive  of  interest,  on 
the  ground  that  the  jury  were  not  authorized  to  give  inter- 
est, but  only  nominal  damages. 

At  the  hearing,  it  was  suggested  by  Le  Blanc,  J.,  that 
there  was  no  judgment;  that  a  judge  of  assize  could  not 
pronounce  judgment  under  the  award.  Lord  EUenborough, 
0.  J.,  replied,  that  if  the  assessment  did  not  amount  to  a 
judgment,  it  became,  at  least,  a  liq^uidated  debt  from  the 
time  of  its  ascertainment,  and  by  the  rule  of  common  law, 
it  was  within  the  general  province  of  a  jury  to  give  damages 
for  the  detention  of  the  debt.  Separate  opinions  were  pro- 
nounced. 

Le  Blanc  said:  "The  jury  having  given  interest,  we  can 
not  set  their  verdict  aside,  without  being  satisfied  that  they 
have  done  what  they  were  not  warranted  to  do  by  law.  But 
there  is  no  positive  rule  of  law  against  their  giving  interest  on 
a  sum  ascertained.  The  rule  of  law  is  affirmative,  that  where 
a  sum  is  ascertained,  and  judgment  afterwards  pronounced 
thereon,  in  a  court  of  record,  if  an  action  of  debt'be  brought 
on  the  judgment,  the  jury  may  give  interest  by  way  of  dam- 
ages for  the  detention  of  the  debt.  The  only  question  is, 
whether  this  may  be  assimilated  to  the  case  of  an  action  on 
a  judgment;  and  I  think  it  fairly  may.  ^  *  *  From  the 
time  of  the  ascertainment  of  the  jury  and  the  sanction  of 
the  judge,  it  seems  marked  out  as  a  stage  of  the  proceed- 
ings corresponding  with  that  of  a  judgment  recovered  in  an 
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action,  and  therefore,  by  analogy  to  that,  it  should  seem 
that  the  sum  ascertained  will  bear  interest." 

Bayley,  J .,  said :  **  I  can  not  say  the  jury  have  done  wrong; 
on  the  contrary,  I  think  they  were  right.  It  is  an  assess- 
ment of  damages  before  a  judge  of  assize,  who  afterwards 
gave  judgment  upon  it,  and  that  comes  as  near  to  what  is 
properly  a  judgment  as  possible ." 

In  McClure  v.  Dunkiuy  1  East,  436,  plaintiff  brought 
assumpsit  on  a  judgment  recovered  in  Ireland,  and  ob- 
tained a  verdict  for  the  amount  of  the  judgment  and  inter- 
est. The  original  was  upon  a  bond  with  a  specified  penalty, 
and  upon  a  rule  to  show  cause,  before  the  court  of  king's 
bench,  why  the  verdict  should  not  be  reduced  to  the  amount 
of  the  penalty  of  the  bond  and  costs,  the  sole  question  was, 
whether  the  plaintiffs  were  entitled  to  recover  interest  on 
the  judgment  beyond  the  penalty  of  the  bond  and  costs  of 
the  judgment.  The  court  held  that,  if  the  action  had  been 
upon  the  bond,  the  objection  that  judgment  could  not  be 
recovered  beyond  the  penalty  of  the  bond,  would  have  been 
good;  **  but  after  judgment  recovered,  transit  in  rem  judi-- 
caturn,  the  nature  of  the  demand  is  altered;  and  this  being 
an  action  on  the  judgment,  it  was  competent  to  the  jury  to 
allow  interest  to  the  amount  of  what  was  due.  In  this 
respect  I  see  no  difference  between  a  foreign  judgment  and 
a  judgment  in  a  court  of  record  here." 

"There  are  two  propositions  which,  I  suppose,  can  hardly 
be  questioned.  The  first,  that  at  common  law,  and  inde- 
pendently of  our  act  of  1815,  no  interest  could  be  collected 
upon  an  execution  under  a  judgment.  The  second,  that  in- 
terest might  be  recovered  in  an  action  of  debt  on  a  judg- 
menL"     {Pinckney  v.  Singleton,  2  Hill,  S.  C.  343.) 

**It  is  true,  that  by  the  act  of  1815,  the  legislature  pro- 
vided that  the  interest  on  contracts  which  bore  interest, 
might,  after  judgment,  be  collected  by  execution;  but  this 
was  not  intended  to  alter  the  common  law  rule,  that  in  an 
action  of  debt  on  a  judgment,  interest  shall  be  recovered 
by  way  of  damages  for  the  detention  of  the  debt.  It  was 
the  creation  of  a  new  and  additional  remedy  whereby  the 
creditor  might,  in  one  class  of  judgments,  recover  his  in- 
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terest  without  being  driven  to  an  original  action."     {Har- 
rington V.  Glenn,  1  Hill,  8.  C.  78.) 

The  last  case  was  an  action  on  a  judgment,  and  the  orig- 
inal demand  did  not  bear  interest.  Consequently  it  was 
not  affected  by  the  act  of  1815,  and  it  was  decided  upon 
common  law  principles,  that  the  plaintiff  should  recover 
interest  in  the  form  of  damage. 

Bodily  V.  Ddlamy  was  an  action  of  debt  brought  in  the 
court  of  king's  bench,  in  1756,  upon  a  bond  given  at  Cal- 
cutta, where  the  interest  allowed  was  nine  per  cent.,  which 
was  also  the  rate  payable  by  the  conditions  of  the  bond. 
Plaintiff  recovered  judgment,  and  at  that  time,  the  penalty 
of  the  bond  was  sufficient  to  satisfy  the  whole  debt,  interest 
and  costs,  then  accrued.  But  the  defendant,  having  caused 
great  delay  and  expense  by  different  methods,  the  penalty 
of  the  bond  alone,  became  insufficient  to  answer  the  debt, 
interest,  and  costs,  finally  incurred.  Defendant  then  ob- 
tained a  rule  for  the  plaintiff  to  show  cause  why,  upon  pay- 
ment of  the  whole  penalty,  together  with  the  costs  in  the 
court  of  king's  bench,  and  the  costs  of  the  writ  of  error, 
execution  should  not  be  stayed,  and  satisfaction  entered 
upon  the  record.  I  quote  one  paragraph  from  Lord  Mans- 
field's very  able  opinion : 

"The  plaintiff  having  been  kept  out  of  his  money  by  a 
wTit  of  error  brought  after  verdict,  is  entitled  to  a  satisfac- 
tion for  this  damage  under  the  statute  of  Car.  II.,  which 
obliges  the  plaintiff  in  error  to  give  security  as  well  for 
damages  as  costs;  or  he  may  bring  an  actipn  of  debt  on  the 
judgment,  and  have  damages  pro  detentione  debitV  Lord 
Mansfield  said:  **The  justice  of  the  case  is  plain,  and  the 
law  is  agreeable  to  it;"  and  Mr.  Morton,  for  the  defendant, 
said:  **The  defendant  had  better  acquiesce  in  paying 
plaintiff  what  was  justly  and  fairly  due  to  him,  voluntarily 
and  without  further  litigation,  than  to  render  himself  liable 
to  the  costs  of  another  action." 

In  Tliomas  v.  Edwards  (court  of  exchequer),  2  Anst.  658, 
referred  to  by  Mr.  Justice  Cowen  in  Khch  v.  Bobinsonj  22 
Wend.  162,  as  *'a  specimen  of  the  English  cases,"  the  de- 
fendant moved   a  stay  of  proceedings  on  payment  of  the 
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money  due  on  the  judgment  upon  which  the  action  was 
brought,  and  costs.  Plaintiff  objected,  claiming  interest 
for  seven  years  since  judgment.  The  court  said :  "If  you 
proceed  in  your  action  you  can  not  get  interest,"  and  the 
proceedings  were  stayed.  Subsequently,  however  (see  3 
Anst.  804),  there  was  a  reference  to  a  master  to  compute 
what  was  due  for  debt  and  costs.  He  refused  to  allow  in- 
terest, and  plaintiff  obtained  a  rule  for  defendant  to  show 
cause  why  the  matter  should  not  be  referred  back  to  the 
master,  with  directions  to  allow  interest.  Defendant  showed 
that,  ** almost  the  whole  sum  due  on  the  judgment,  was  for 
costs,  the  allowing  interest  on  which  was  questionable  (14 
Vin.  Abr.  458,  c.  9);  at  most  it  was  discretionary  in  the 
court,  and  that  discretion  exercised  by  the  former  order." 

The  court,  however,  held  that  the  whole  debt  due  on  the 
judgment,  carried  interest.  Hodgdon  v,  Hodgdon,  2  N.  H. 
171,  was  decided  in  1820,  and  there  it  was  said:  **Ithas 
been  decided  that  the  payment  of  interest  upon  a  judgment 
can  not  be  coerced  by  an  execution.  (  Walson  v.  Fuller^  6 
Johns.  283.)  But  a  judgment  creditor  has  a  most  unques- 
tionable right  to  forbear  to  collect  the  whole  amount  of  the 
judgment,  in  order  to  enable  him,  by  an  action  of  debt 
upon  the  judgment,  to  recover  the  interest.  Nor  can  this 
right  be  defeated  by  a  tender  of  the  balance  due  upon  the 
judgment,  and  upon  the  interest  of  that  balance.  A  judg- 
ment creditor  is  entitled  to  receive  the  amount  of  his  judg- 
ment, and  interest,  until  it  is  paid,  and  a  tender  of  any- 
thing short  of  this,  is  no  bar  to  an  action  of  debt  upon  the 
judgment."  (See,  also,  Sayer  eial.  v.  Austin  et  al,  3  Wend. 
497;  BenvjJiill  v.  WellSj  5Binney,  58,  and  note  (1)  to  Crettze 
v.  Ennier,  2  Ves.  Jr.  168.) 

The  foregoing  authorities  establish  the  following  conclu- 
sions satisfactorily  to  my  mind: 

1.  The  principal  reason  for  the  rule  that  actions  upon  do- 
mestic judgments  were  maintainable  as  of  course,  at  com- 
mon law,  was,  that  thereby  and  by  such  means  only,  a  judg- 
ment creditor  could  collect  what  he  was  entitled  to  claim 
and  receive.     This  conclusion  has  the  sanction  of  the  high- 
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est  authority,  and   is  the  only  one  that  is  supported   by  the 
dictates  of  reason  and  justice. 

2.  Under  the  common  law,  and  according  to  the  practice 
of  the  English  courts,  after  as  well  as  before  the  declara- 
tion of  American  independence,  the  general  rule  was  that, 
interest  was  recoverable  in  the  form  of  damages  in  an  ac- 
tion at  law,  upon  the  original  judgment,  if  that  was  wholly 
or  in  part,  unpaid;  but  it  was  not  recoverable  if  the  judg- 
ment had  been  entirely  satisfied  before  suit  brought.  It 
necessarily  follows  that  in  order  to  collect  interest  an  action 
upon  the  judgment  was  a  necessity.  It  may  be  that  the 
application  of  the  rule  was  sometimes  capricious,  although 
my  research  has  failed  to  convince  me  of  that  fact;  but  the 
rule  itself  was  as  certain  as  any  other  which  allowed  damages 
in  any  class  of  cases .  But,  at  any  rate,  every  creditor  named 
in  a  domestic  judgment  had  the  right  to  claim  interest  as 
damages,  and  generally,  if  not  always,  he  recovered  it;  and 
the  right  to  claim  it,  and  to  have  a  jury  pass  upon  it,  was 
as  complete  justification  of  the  rule  as  an  affirmative,  inflexi- 
ble rule  would  have  been . 

It  is  said  in  Klock  v.  Hobinson,  svpra,  that  the  English 
cases  are  conflicting,  but  that,  in  the  opinion  of  Justice 
Cowen,  the  balance  of  opinion  was  against  allowing  interest 
on  a  judgment,  unless  the  original  demand  carried  interest. 

Excluding  actions  upon  foreign  judgments  and  cases  in 
the  high  court  of  chancery,  where,  according  to  its  prac- 
tice, the  allowance  of  interest  was  discretionary  with  tbe 
court,  when  the  cause  came  on  for  further  direction  after 
the  master's  report  (see  note  (1)  to  Crenzev.  Hunter,  svpra), 
my  research  has  brought  me  to  an  opposite  conclusion. 

The  following  cases  are  cited  by  Judge  Cowen:  {Tlwmas 
V.  Edwards,  2  Anst.  558,  and  3  Id.  804;  Butler  v.  Stoveld, 
1  Bing.  368;  Atkinson  v.  Loi'd  Braybrooke,  4  Camp.  380,  and 
Doran  v.  O'Eeilley,  3  Price,  250.) 

In  the  first,  as  we  have  seen,  interest  was  finally  allowed 
upon  the  whole  judgment,  although  it  was  mostly  for  costs. 

In  the  second,  decided  in  the  court  of  common  pleas  in 
1823,  a  judge  at  chambers  held  that  the  plaintiff  had  no 
right  to  interest  on  the  judgment,  and  ordered  a  stay  of 
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proceedings  upon  payment  of  the  judgment  and  costs.  The 
plaintiff^  accepted  tfiose  amounts^  and  afterwards  moved  for 
a  rale  to  discharge  the  order,  contending  that  interest  was 
due  on  the  judgment,  when  the  court  referred  to  Doran  v. 
fflieiUey  (an  action  upon  a  foreign  judgment),  for  the  rule 
that  interest  was  allowed  only  when  the  original  debt  car- 
ried interest.  Cross,  for  plaintiff,  claimed  that,  at  any  rate, 
the  party  had  a  right  to  try  the  question  before  a  jury,  but 
the  court  said:  "The  plaintiff  should  have  refused  the 
Slim  tendered  at  the  judge's  chambers  if  he  meant  to  per- 
sist in  his  claim  for  a  larger  sum;"  and  that  was  the  whole 
decision. 

If  the  court  intended  to  decide,  or  if  it  had  been  true, 
that  the  plaintiff  could  not  have  interest  upon  his  judgment 
because  the  original  demand  did  not  carry  interest,  it  would 
naturally  have  said  so,  and  based  its  decision  upon  that 
ground.  But,  at  all  events,  it  was  not  so  decided,  and  it  is 
plain  that  Judge  Cowen  did  not  think  the  court  was  of  that 
opinion,  because  he  says:  **  As  late  as  1823,  we  find  that 
the  justices  of  the  common  pleas  doubting  whether  interest 
might  not  be  allowed  even  where  the  original  demand  did 
not  carry  interest.  {Butler  v.  Stoveld,  ut  supra.)''  Besides, 
in  the  very  case  in  hand,  he  decided  that  it  might  be  col- 
lected as  damages,  in  the  action  of  debt  on  a  judgment  for 
damages. 

The  case  cited  from  4  Camp,  and'  the  one  from  3  Price 
were  actions  upon  foreign  judgments;  and  it  is  patent  that 
there  were  good  reasons  for  bringing  actions  upon  such 
judgments,  outside  of  the  question  of  interest.  So  should 
it  be  admitted  that  the  rule  was  well  settled,  that  upon  tkeniy 
actions  could  be  maintained,  although  interest  could  not  be 
recovered,  still,  those  facts  would  not  militate  against  my 
conclusion  in  relation  to  actions  upon  domestic  judgments. 

But,  as  we  have  seen,  in  McClure  v.  Dun/driy  the  court  of 
king's  bench,  in  1801,  held  that,  in  actions  of  assumpsit 
upon  a  foreign  judgment,  the  jury  could  allow  interest;  and 
Graham,  B.,  in  Dorany,  O'Beillei/,  said:  "Had  the  plaintiff 
below  brought  assumpsit^  he  might  have  recovered  interest 
in  the  shape  of  damages." 

Vol.  XV— 22 
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It  would  be  in  bad  taste  for  me  to  criticise;  unfavorably, 
the  decisions  rendered  in  different  states,  wherein  it  has 
been  held  us  stated  by  the  chief  justice;  but  it  is  proper  to 
say  that,  in  none  of  them  was  there  an  attempt  to  discover 
the  reason  for  the  common  law  rule,  except,  possibly,  in 
Denison  v.  Williams,  4  Conn.  404;  and  in  most  of  them  the 
question  now  under  discussion  was  summarily  disposed  of, 
by  saying,  in  substance,  that  at  common  law  an  action  upon 
a  judgment  was  sustainable  at  any  time  after  rendition, 
although  the  creditor  was  entitled  to  an  execution;  that  the 
remedy  by  execution  was  merely  cumulative,  and  did  not 
take  away  the  common  law  right  of  action,  and  consequently, 
that  the  rigJit  to  the  latter  remedy  was  unquestionable;  all 
of  which  conclusions,  except  the  last,  I  freely  concede  to 
be  correct,  and  that  is  true  in  a  modified  sense. 

But  I  insist  that,  if,  under  the  common  law,  there  was 
always  a  necessity  for  the  action,  which  was  the  reason  why 
the  rule  was  adopted,  it  then  follows  that,  the  common  law 
rule  in  fact  was  and  is,  that  this  action  may  be  maintained 
when  a  necessity,  not  caused  by  the  fault  of  the  creditor, 
exists  therefor,  and  in  that  case  only;  and  adopting  the 
language  of  the  court  in  Piizer  v.  Bussel,  supra ,  that  "the 
common  law  reason  for  the  practice  is  inapplicable  in  a 
state  where  every  judgment  bears  interest  collectible  by 
execution,  and  where  interest  can  be  obtained  equally  well 
without  an  action.  It  is  a  part  of  the  common  law  that 
where  the  reason  of  the  rule  fails,  the  rule  falls  with  it." 

A  hasty  glance  at  the  decisions  supporting  these  views 
must  suffice. 

In  Piizer  v.  Biissel,  the  court  discussed  the  precise  ques- 
tion here  presented,  and  came  to  the  conclusion  to  which  I 
have  arrived.  Eeferring  to  Clark  v.  Goodwin,  14  Mass.  238, 
decided  in  1817,  the  court  did  erroneously  attribute  to 
Chief  Baron  Comyn  language  which  was  used  by  the  court 
in  the  Massachusetts  case,  and  not  by  Baron  Comyn;  hut 
the  only  result  of  the  error  is,  that  Clark  v.  Goodwin  be- 
comes the  authority  for  the  doctrine  announced,  instead  of 
Comyn.  It  is  still  high  authority.  The  conclusion  of  iho 
court  in  Pitzcr  v.  Bussel  is,  that  **  the  plaintiff  can  not  claim 
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a  strict  right  to  sue  his  judgment  as  often  as  he  may  choose 
without  showing  any  necessity  for  such  course.  *  *  * 
We  conclude,  from*  all  the  authorities  presented,  that 
neither  the  common  law,  nor  the  practice  in  the  various 
states  of  the  republic,  nor  anything  inherent  in  the  subject, 
based  on  sound  reason,  gives  to  a  judgment  creditor  an 
absolute  right  of  action  on  a  domestic  judgment,  unless 
such  action  is  necessary  in  order  to  enable  the  plaintiff  to 
Lave  the  full  benefit  of  his  judgment.** 

Ifc  is  true,  also,  that  in  Lee  v.  Giles,  1  Bailey  (S.  C), 
452,  the  court  was  inclined  to  the  opinion,  that  at  common 
law,  actions  upon  judgments  could  not  be  commenced  until 
after  a  year  and  a  day,  but  the  decision  did  not  depend 
upon  that  conclusion.  This  is  what  the  court  said:  ''But 
tbe  whole  matter  depends  on  the  question,  whether  a  judg-* 
ment  is  operative  for  a  year  and  a  day  at  common  law;  for 
if  ifc  is,  why  within  that  time  have  any  other  remedy?  No 
sensible  reason  can  be  given  why  there  should  be,  whilst  it 
can  not  escape  observation  that  it  would  be  uselessly  op- 
pressive if  there  were.  I  can  never  sanction  the  idea  that  a 
new  action  should  be  permitted  by.  way  of  punishing  the 
debtor  for  not  paying  his  debt.  There  is  something  bar- 
barous in  it,  and  wholly  inconsistent  with  the  mild,  benig- 
nant and  just  spirit  of  the  common  law.  As  long  as  the 
judgment  is  operative,  the  creditor  has  the  means  of  en- 
forcing payment,  and  if  the  debtor  can  pay,  an  execution  is 
as  effectual  as  another  suit,  and  more  expeditious.  *  *  ^ 
Here  the  judgment  and  execution,  on  which  the  action 
was  brought,  were  in  full  operation,  and,  therefore,  tbe  ac- 
tion was  improperly  brought.  The  plaintiff  had  her  remedy, 
and  was  not  entitled  to  the  further  aid  of  another  tribunal, 
and  a  nonsuit,  therefore,  was  properly  ordered." 

And  referring  to  Lee  v.  Giles,  in  Vandiver  v.  Hammet,  4 
Ricbardson's  Law  B.  510,  it  is  said:  ''  The  principle  of  this 
case  is,  that  no  action  will  lie  on  a  judgment  which  can  be 
enforced,  for  the  plaintiff  already  has  an  enforceable  execu- 
tion, and  that  is  all  he  would  get  by  his  new  action."  (See, 
to  the  same  effect.  Shooter  v.  McDnffle,  5  Bichardson's  Law 
66,  and  Panitll  v.  James,  6  Id.  372). 
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But  it  is  urged  by  counsel  for  appellant,  that  inasmuch 
as  interest  can  not  be  collected  by  execution  in  this  case, 
because  it  was  not  specified  in  the  judgment,  therefore,  an 
action  upon  the  judgment  became  a  necessity,  and  should 
be  maintained.  That  position  would  be  tenable,  had  it  not 
been  appellant's  fault  that  a  direction  for  interest  was  not 
made,  thus  enabling  its  collection  by  the  ordinary  method. 
If  it  is  true,  that  actions  upon  domestic  judgments  can  not 
be  maintained,  when  the  creditor  can  derive  no  substantial 
advantage  thereby — unless  a  necessity  exists  for  the  ac- 
tion— it  must  be  admitted  that  appellants  can  not,  by  their 
own  neglect,  cause  the  necessity,  and  then  invoke  that  con- 
dition in  justification  of  the  suit.  It  was  the  law  of  this 
state,  at  the  time  the  original  judgment  was  entered,  that 
interest  could  be  collected  under  execution,  by  the  inser- 
tion of  a  direction  therefor  in  the  judgment,  and  that  with- 
out such  direction,  it  could  not  be  so  collected.  (Hastings 
V.  Johnson,  supra  J)  It  appears  that  appellants  prepared  the 
judgment  as  it  was  entered,  and,  knowing  the  law,  caused 
the  condition  that  is  now  claimed  to  be  a  sufficient  justifi- 
cation of  this  action;  and  the  result  is,  that  they  are  in  tbe 
same  situation  that  they  would  have  been  in  had  they  in- 
serted a  direction  for  interest  in  the  original  judgment,  and 
then  instituted  this  action  thereon.  {Fitzer  v.  Bussd, 
supra,) 

In  my  opinion,  the  third  conclusion  of  law,  stated  by 
the  court  below,  is  correct;  that  is  to  say,  "that  plaintiffs 
have  no  cause  of  action  against  the  defendant,"  and  that 
the  judgment  is  correct  and  should  be  affirmed. 
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« 

Arfl^ment  against  the  Motion. 
[No.  1018.] 

EEESE  GOLD  AND  SILVEE  MINING  COMPANY, 
Eespondent,  17.  EYE  PATCH  CONSOLIDATED 
MILL  AND  MINING  COMPANY,  impleaded  with 
OTHERS,  Appellant. 

Appeal — How  Taken. — In  order  to  take  and  perfect  an  appeal,  the  appel- 
lant should  first  file  his  notice  of  appeal,  next  serve  it,  and,  within  five 
days  of  the  filing  of  the  notice,  file  an  undertaking  on  appeal. 

Idem. — Held,  upon  a  review  of  fhe  facts,  that  appellant  was  not  excused  for 
failing  to  follow  the  rule  above  prescribed. 

Motion  to  reinstate  appeal. 

The  facts  sufficiently  appear  in  the  opinion. 

Paul  Neumann  and  Crittenden  Thornton^  for  the  motion : 

I.  The  right  of  appeal  should  be  liberally  construed.  (1 
Coinp.  L,  1391,  1392,  1402,  1409;  Conanty.  Conant,  lOCal. 
254;  Knowles  v.  Yeates,  31  Id.  87;  Houghton's  Appeal ,  42 
Id.  52;  Lawton  v.  Commissioners ^  2  Caine,  .179;  Bex  v.  Com- 
missionei's,  2  Keble,  43;  Bex  v.  Morehy,  2  Burr,  1042.) 

II.  The  filing  of  an  undertaking  on  appeal  within  five 
days  after  the  filing  of  the  notice,  irrespective  of  the  time 
of  service  of  the  notice,  provided  the  service  of  the  notice 
be  within  sixty  days  of  the  order  appealed  from,  is  a  literal 
compliance  with  the  provisions  of  the  statute,  and  is,  there- 
fore, sufficient.  The  filing  of  an  undertaking  within  five 
days  of  the  service  of  the  notice  of  appeal,  irrespective  of 
the  time  of  the  filing  of  the  notice,  provided  all  these  acts 
be  performed  within  sixty  days  of  the  date  of  the  order 
appealed  from,  is  a  substantial  compliance  with  the  provis- 
ions of  the  statute  when  fairly  and  liberally  construed,  with 
the  intent  to  efiect  their  reasonable  intent  and  purpose. 

III.  The  filing  of  an  undertaking  for  costs  on  appeal, 
within  five  days  after  the  filing  of  a  notice  of  appeal,  is 
jurisdictional.  {Elliott  v.  Chapman,  15  Cal.  383;  DoolingY. 
Mow^e,  19  Id.  81;  Gordon  v.  Wamey,  19  Id.  82.) 

Lewis  &  Deal,  against  the  motion: 

The  filing  and  serving  a  notice  of  appeal,  and  the  filing 
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an  undertaking,  are  the  acts  by  which  the  sapreme  court 
obtains  jurisdiction  of  the  case,  as  much  so,  as  tho  ^^ervice 
of  a  summons,  is  the  act  by  which  a  nisi  prius  cuurt  ob- 
tains jurisdiction  of  a  party  defendant.  If  so,  there  can  be 
no  doubt  but  all  acts  required  to  be  performed  must  be 
strictly  followed.  But  whether  they  be  jurisdictional  or 
not,  this  court  has  often  held,  that  they  must  be  regularly 
performed.  {Lyon  Co.  v.  Washoe  Co.,  8  Nev.  177;  Peran  v. 
Monroe,  1  Id.  484;  Lambert  v.  Moore,  1  Id.  344;  Johnson  v. 
Badger  M.  &  M,  Co.,  12  Id.  261;  Aram  v.  SMlenberge^^  42 
Cal.  275.)  As  bearing  upon  the  same  question,  we  refer  to 
the  following  cases:  24  Cal.  96,  229,  609;  22  Id.  650;  26 
Id.  263;  19  Id.  82;  10  Id.  32;  15  Id.  383;  42  Id.  406. 

By  the  Court,  Beatty,  C.  J. : 

The  notice  of  appeal  in  this  case  was  filed  October  30, 
1879,  but  not  served  until  November  7.  An  undertaking 
on  appeal  was  filed  on  the  day' the  notice  was  filed,  and 
another  similar  undertaking  on  the  day  it  was  served.  On 
motion  of  respondent,  the  appeal  was  dismissed,  on  the 
ground  that  neither  undertaking  was  sufficient  to  perfect  it. 

This  is  a  motion  by  appellant  to  vacate  the  order  of  dis- 
missal, in  support  of  w^hich  it  is  contended :  First,  that  the 
appeal  was  duly  and  properly  taken  and  perfected,  and  that 
the  ex  parte  order  dismissing  it  was  unadvisedly  made;  and 
second,  that  the  failure  to  serve  the  notice  of  appeal  in  time 
(if  it  should  be  held  not  to  have  been  in  time)  was  excused 
by  the  circumstances  set  forth  in  the  affidavits  filed  in  sup- 
port of  the  motion. 

We  will  first  inquire  whether,  upon  the  facts  presented 
by  the  record,  the  appeal  was  duly  perfected  ? 

It  is  not  denied  that  the  provisions  of  section  341  of  the 
civil  practice  act  are  mandatory.  On  the  contrary,  it  seems 
to  be  conceded  that,  whatever  its  requirements  are,  they 
must  be  strictly  complied  with  or  the  appeal  is  wholly 
ineflfectual. 

But  counsel  makes  an  elaborate  and  ingenious  argument 
to  prove  that,  in  one  respect,  it  is  not  to  be  understood  in 
its  literal  sense.     He  contends  that  it  does  not  really  mean 
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that  the  nndertaking  must  be  filed  within  five  days  after  the 
notice  of  appeal  is  filed,  but  only  that  the  filing  of  the  un- 
dertaking must  be  within  five  days  after  the  appeal  is  made 
by  the  filing  and  service  of  notice.  Upon  this  construction 
of  the  act  be  claims  that  bis  second  undertaking,  filed  No- 
vember 7,  was  in  time  to  perfect  bis  appeal. 

Without  pretending  to  follow  out  tbe  line  of  argument  by 
which  counsel  attempts  to  sustain  bis  proposition,  we  content 
ourselves  witb  saying,  that  it  does  not  appear  to  us  to  pre- 
sent any  valid  reason  for  construing  the  statute  otherwise 
than  according  to  its  plain  terms.  We  think  that  an  under- 
taking on  appeal,  filed  more  than  five  days  after  the  filing 
of  the  notice,  is  void,  and  consequently  tbat  tbe  second 
undertaking  filed  in  this  case  was  of  no  effect. 

As  to  the  first  undertaking,  that  was  equally  void,  because 
it  %vas  filed  before  tbe  notice  of  appeal  was  served. 

This  court,  following  tbe  repeated  decisions  of  tbe  supreme 
court  of  California,  construing  a  similar  statute,  bas  beld 
that  the  filing  of  notice  of  appeal  must  precede  or  be  con- 
temporaneous witb  service  on  tbe  respondent  {Lyon  County 
v.  Washoe  County^  8  Nev.  177),  and  that  service  of  tbe 
notice  must  precede  or  be  contemporaneous  witb  the  filing 
of  the  undertaking.  {Johnson  et  aL  v.  Badger  Co.,  12  Nev. 
261.) 

It  follows  from  these  decisions  and  the  terms  of  tbe  prac- 
tice act  (sec.  341)  that,  in  order  to  take  and  perfect  an 
appeal,  tbe  party  desiring  to  do  so  should  first  file  his  no- 
tice of  appeal,  next  serve  it,  and  within  five  days  of  the 
filing  of  the  notice,  file  an  undertaking,  which  of  course 
implies  tbat  the  notice  must  be  served  witbiu  five  days 
after  it  is  filed. 

There  ought  to  be  no  diflSculty  in  understanding  this 
rule,  and  none  in  following  it;  and  even  if  we  were  to  con- 
cede that,  as  an  original  proposition,  the  statute  might  well 
have  been  construed  to  mean  something  else,  there  would 
be  no  reason  for  adopting  such  a  construction  at  this  late 
day.  We  have  a  rule  of  practice  which  bas  been  settled  by 
a  line  of  decisions  in  California  and  in  this  state,  and  which 
ought  to  be,  if  it  is  not,  well  understood  by  tbe  profession. 
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If  it  should  now  be  set  aside  in  favor  .of  that  contoDded  for 
by  counsel,  we  would  simply  have  a  new  and  unfamiliar 
rule,  sustained  by  no  surer  construction  of  the  statute,  and 
not  a  whit  more  convenient  than  the  old  one. 

For  these  reasons  we  would  not  feel  justified  in  setting 
aside  our  former  decisions  upon  the  matter  in  question, 
even  if  we  were  better  satisfied  than  we  are  that  our  con- 
struction  of  the  statute  rests  upon  implications  too  far- 
fetched and  reasons  too  insubstantial.  In  matters  of  prac- 
tice like  this  there  must  be  some  rule,  and  even  a  poor  rule 
uniformly  maintained  is  better  than  no  rule  at  all,  or  a  rule 
subject  to  continual  changes. 

Having  thus  determined  that,  on  the  facts  disclosed  by 
the  record,  there  was  a  failure  to  perfect  the  appeal,  we 
come  next  to  the  question,  whether  the  affidavits  filed  in 
support  of  the  motion,  show  any  excuse  for  the  failure  on 
the  part  of  appellant  to  take  the  proper  steps  within  the 
proper  time. 

It  is  at  least  doubtful  whether,  under  any  circumstances, 
an  appeal  can  be  taken  without  a  compliance  with  every  re- 
quirement of  the  statute;  but  for  the  purposes  of  this  case 
it  may  be  conceded  that  an  appellant  will  be  excused,  if  by 
the  act  of  the  respondent,  and  without  any  negligence  on 
his  part,  compliance  is  rendered  impossible.  It  is  attempted, 
by  the  affidavits  in  this  case,  to  show  that  service  of  the 
notice  of  appeal  prior  to  November  7,  was  rendered  im- 
possible by  the  absence  of  respondent's  attorney  from  his 
office  and  residence.  The  showing  is,  however,  wholly  in- 
sufficient. It  appears  that  the  attorney  was  absent  from  his 
office  and  residence  from  October  30  to  November  7,  and 
that  during  all  of  that  time  his  office  was  locked  up;  but 
it  does  not  appear  that  any  attempt  was  made  to  serve  the 
notice  at  his  residence,  as  provided  by  the  statute  in  such 
case  (Pr.  Act,  sec.  496).  On  the  contrary,  the  attorney  for 
appellant  testifies,  that  knowing  of  the  absence  of  respond- 
ent's attorney  frotn  the  county,  and  being  informed  and 
believing  that  his  wife  had  accompanied  him,  and  that  he 
had  no  other  family,  he  made  no  attempt  to  serve  him  at 
his  residence.     This,  we  think,  was  a  fatal  mistake.    If  the 
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ioformatioQ  relied  on  had  been  correct,  it  still  would  not 
have  justified  the  inference,  that  no  person  of  suitable  age 
and  discretion  was  to  be  foand  at  the  attorney's  residence^ 
Bat  it  happened  that  the  information  upon  which  appel- 
lant's attorney  acted  was  false.  The  attorney  for  respond- 
ent, during  his  absence  from  the  county,  left  his  house  in 
charge  of  no  less  than  three  adult  members  of  his  family, 
iuclading  his  wife,  and  so  the  service  of  the  notice  was  per- 
fectly feasible.  Besides,  there  were  other  attorneys  of 
record  in  the  case,  who  might  have  been  served  by  mail, 
and,  moreover,  there  was  abundance  of  time  after  the 
seventh  of  November,  to  file  and  serve  a  new  notice  of 
appeal,  the  time  for  appealiug  not  having  expired  by  forty- 
two  days,  when  the  attorney  for  respondent  returned  to  the 
county. 

Upon  this  state  of  facts,  we  think  there  was  no  sufficient 
excuse  for  failing  to  follow  the  established  rule  in  taking 
this  appeal,  and  the  motion  to  vacate  the  order  of  dismissal 
is  denied. 


[No.  1014.] 

THE  STATE  OF  NEVADA,  Respondent,  v.  GEORGE  W. 
McLANE,  Jr.,  and  FEANK  McINTIRE,  Appellants. 

Indictment  fob  Murder — Character  of  Weapon  used  Need  not  be 
Stated. — An  indictment  for  murder,  charging  that  defendants  killed  the 
deceased,  *'by  then  and  there  shooting  him,"  is  sufficient,  without 
stating  the  character  of  the  weapon  used  in  the  commission  of  the  offense. 

SuPFiciENCY  OP  Evidence  toSustain  Verdict. — Held,  upon  a  review  of  the 
testimony,  that  the  evidence  was  sufficient  to  sustain  a  verdict  of  murder 
in  the  first  degree,  against  both  of  the  defendants. 

Separate  Trial — When  Must  be  Demanded. — A  defendant,  jointly  indicted 
with  another,  who  intends  to  demand  a  separate  trial,  must  make  his 
motion  before  the  formation  of  the  jury  is  commenced. 

Idbm — Good  Cause  must  be  Shown. — Defendant  McLane  moved  for  a  sepa- 
rate trial,  upon  an  affidavit  stating:  ''That  the  theory  and  grounds  of 
defense  of  the  said  G.  W.  McLane,  Jr. ,  are  entirely  incompatible  and  in 
conflict  with  the  theory  and  grounds  of  defense  of  Mclntire,  each  with 
the  other:"  Held,  that  this  affidavit  was  too  indefinite  to  disclose  the 
real  merits  of  the  application;  and  that  the  court  did  not  err  in  denying 
the  motion. 

Admissibility  op  Testimony — Statements  of  Dependants. — After  the 
death  of  the  deceased,  each  of  the  defendants  made  statements  in  re- 
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gard  to  the  homicide,  exculpating  himself,  and  imputing  the  crime  to  the 
other.  These  statements  wore  offered  by  the  prosecution,  and  admitted 
by  the  court,  to  be  considered  by  the  jury  as  evidence  only  against  the 
party  making  them:  Held,  that  the  respective  statements  were  ad- 
missible for  that  purpose ;  that  the  prejudice  resulting  to  the  defend- 
ants, from  their  mutual  recriminations,  was  an  unavoidable  evil,  necessa- 
rily incident  to  their  joint  trial. 

Instructions— Substance  of,  Need  not  be  Hepeated. — It  is  not  error  for 
the  court  to  refuse  an  instruction,  asked  by  the  defendant,  which  is 
given  in  substance  by  the  court,  in  as  clear  terms  and  as  favorable  to  the 
defendant. 

Idem — Must  be  Considered  as  an  Entirety. — The  court,  in  charging  the 
jury,  relative  to  the  instructions,  said:  "  No  single  one  is  to  be  con- 
sidered by  itself,  but  you  are  to  consider  them  all  as  one,. and  reconcile 
what  you  find  in  one  with  the  contents  of  all  of  them.  Therefore,  you 
will  not  apply  any  single  one  to  any  single  fact,  but  apply  them  all  in 
the  consideration  of  every  fact:"  Heldf  that  the  jury  could  not  have 
been  misled,  by  this  instruction,  into  the  belief  that  no  single  instruction 
given  at  defendant's  request  was  perfect  in  itself. 

Idem — Reasonable  Doubt. — An  instruction,  upon  the  term  ''reasonable 
doubt,"  construed,  and  held  to  be  correct. 

Idem — Calling  Attention  of  Jury  to  the  Conflicting  Testimony  or 
Defendants,  not  Error. — The  court,  in  refeiring  to  the  testimony  of 
the  defendants,  as  witnesses  in  their  own  behalf,  told  the  jury  that  they 
could  not  believe  them  both,  because  they  were  wholly  inconsistent,  as 
to  the  principal  fact  in  the  case:  Held,  that  this  was  not  an  infringe- 
ment upon  the  constitutional  prohibition  against  charging  juries  as  to 
matters  of  fact. 

Omission  of  Court  to  Instruct  Jury  of  its  own  Motion,  not  Error. 
The  omission  of  the  court  to  instruct  the  jury  of  its  own  motion,  upon 
any  given  point,  is  not  error.  Special  instructions  should  be  prepared 
and  presented  to  the  court  for  allowance. 

Motion  to  Examine  Body  of  Deceased. — During  the  trial,  the  defendant, 
Mclntire,  moved  the  court,  upon  an  affidavit  showing  the  materiality  of 
the  testimony,  to  order  an  examination  of  the  body  of  the  deceased,  and 
to  have  the  bullets  found  in  his  head  extracted  and  produced  in  court: 
Held,  that  the  court  did  not  en  in  denying  the  motion. 

Objections  not  Made  in  the  Court  below  will  not  be  Considered.— 
An  objection,  claiming  that  the  court  erred  in  allowing  an  affidavit  for 
continuance  to  be  read  to  the  jury,  not  having  been  made  in  the  district 
court,  will  not  be  considered  for  the  first  time  on  appeaL 

Kecord  on  Appeal — Affidavits  not  Part  of  the  Record  will  not  iub 
Considered.  — Affidavits,  suggesting  misstatements  in  the  original  rec- 
ord, and  unfairness  on  the  part  of  the  counsel. for  the  state,  copied  into 
the  transcript,  but  not  forming  a  part  of  the  record,  will  not  be  con- 
sidered. 

Change  of  Venue— Discretion  of  Court. — Defendant,  McLane,  moved 
ior  a  change  of  the  place  of  trial,  on  the  ground  of  prejudice  against  him 
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by  the  citizens  of  Lincoln  county,  to  such  an  extent  that  he  did  not  be- 
lieve he  could  have  a  fair  and  impartial  trial :  Jleldf  upon  a  review  of 
the  affidavits,  that  the  court  did  not  abuse  its  discretion  in  den^'ing  the 
motion. 
Continuance — ABBnssioN  by  Coitnsel  that  the  Facts  Stated  in  Affi- 
davit FOB  Continuance  are  True — Defendant  not  Benefited  by 
Admission. — Defendant,  McLane,  moved  for  a  continuance,  on  the 
ground  of  the  absence  of  one  Upshire,  a  material  'witness.  His  affidavit 
made  a  clear  case  in  support  of  the  motion.  When  the  affidavit  was 
presented,  the  attorneys  for  the  state  '*  admitted  that  if  the  witness, 
Upshire,  were  present,  he  would  testify  to  the  facts  set  forth  in  the 
affidavit,  and  that  such  facts  are  true:'*  Held,  upon  the  ^)eculiar  facts 
of  this  case,  that  the  defendant,  McLane,  did  not  have  the  f uU  benefit 
of  the  admission  of  counsel  that  Upshire's  testimony  was  true.  (Hawley, 
J.,  dissenting.) 

Appeal  from  the  District  Court  of  the   Sixth  Judicial 
District,  Lincoln  County. 

The  facts  appear  in  the  opinion. 

A.   B,  O'Dougherty  and  Stone  &  Eiles,    for  Appellant 
McLane : 

I.  The  court  erred  in  overruling  the  motion  for  a  change 
of  the  place  of  trial.     (1  Comp.  L.  1931;  State  v.  Millainy 

3  Nev.  409.)  The  court  can  not  grant  or  refuse  the  applica- 
tion as  a  mere  matter  of  discretion.  {Frdeigh  v.  Tlie  State, 
8  Mo.  606;  Clark  v.  The  People^  1  Scam.  117;  Bremian  v. 
The  People,  15  111.  511;  People  v.  Long  Island  R,  R,  Co., 

4  Park.  602;  People  v.  Sammis,  10  N.  Y.  S.  C.  560.) 
Where  two  or  more  are  jointly  indicted,  the  trial  of  one 
may  be  removed  to  another  court  on  his  application,  with- 
out removing  the  trial  of  the  others.  {State  v.  Martin,  2 
Ired.  L.  101.)  The  affidavit  of  defendant,  when  strongly 
sustained,  entitles  him  to  have  his  application  granted. 
{People  V.  31aIioney,  18  Cal.  180.) 

II.  The  court  erred  in  denying  the  motion  of  the  de- 
fendant, McLane,  for  a  severance  of  the  trial.  (1  Comp.  L. 
1984;  People  v.  Kohler,  5  Cal.  72;  People  v.  McCalla,  8  Id. 
301;  People  v.  Mclntire,  1  Parker,  371.) 

III.  The  court  erred  in  denying  defendant  McLane's  ap- 
plication for  continuance.  {People  v.  Dodge,  28  Cal.  445; 
People  v.  Diaz,  6  Id.  249;  1  Arch.  Cr.  Pr.  533.) 
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IV.  The  court  erred  in  denying  defendant's  motion  in 
arrest  of  judgment.  The  indictment  is  defective.  {People 
V.  Hbod,  6  Cal.  236;  People  v.  Lloyd,  9  Id.  54;  Peoples. 
SavierSf  14  Id.  29;  People  v.  Logan,  1  Nev.  110.) 

Y.  The  court  erred  in  refusing  to  give  the  instructions 
asked  by  defendant. 

1.  It  was  error  in  not  giving  the  instruction,  that 
Mclutire's  statements  were  not  admissible  against  McLane, 
unless  made  in  his  presence.  {People  v.  Bonds,  1  Nev.  33; 
State  V.  0' Conner,  11  Id.  416.) 

This  instruction  presented  a  correct  principle  of  law, 
and  should  have  been  given.  {People  v.  Williams,  17  Cal. 
142;  People  v.  Ramirez,  13  Id.  172;  Davis  v.  State,  10  Ga. 
101;  Waterman  U.  S.  Dig.  G15,  sec.  280.) 

2.  It  was  error  to  say  that  **  no  single  instruction  is  to  be 
considered  by  itself."  This  instruction  was  ambiguous, 
and  calculated  to  mislead  the  jury.  (State  v.  McGimtis,  5 
Nev.  337;  People  v.  Maxivell,  24t  Cal.  14.) 

3.  The  instruction  as  to  reasonable  doubt  assumed  the 
guilt  of  the  prisoner,  and  was  erroneous.  {People  v. 
Duffy,  6  Nev.  138;  People  y.  Williams,  17  Cal.  142;  State  y. 
McGinnis,  6  Nev.  337.) 

4.  The  court  erred  in  commenting  upon  the  contradictory 
statements  of  the  defendants.  (Waterman  U.  8.  Dig., 
sec.  369;  State  v.  Ah  Tong,  7  Nev.  148.) 

5.  The  instruction,  that  the  jury  might  disbelieve  the 
testimony  of  either  defendant,  was  erroneous.  {State  v. 
Kennedy,  7  Nev.  374;  Slate  v.  Ah  Tong,  7  Id.  148;  Wat. 
U.  S.  Dig.,  sec.  359.) 

VI.  It  was  error  to  admit  the  declarations  made  by  the 
defendant,  Mclntire,  as  to  the  killing  of  Wallbanm,  such 
declarations,  as  to  other  conspirators,  were  no  part  of  the 
res  gestce.  (1  Greenl.  Ev.,  sec.  Ill;  Eoscoe  Cr..Ev.  417,  418; 
2  Archbold  Cr.  Pr.  &  PI.  1845;  Browning  v.  The  State,  30 
Miss.  656;  State  y.  Daubert,  42  Mo.  242.) 

yil.  The  testimony  of  witnesses  as  to  the  declarations  of 
Mclntire  was  inadmissible  for  any  purpose  against  defend- 
ant McLane,  and  should  have  been  excluded.  {State  v. 
Soule,  14  Nev,  453;  State  v.  Ah  Tom,  8  Id,  214;  Browning  v. 
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Slate,  30  Miss.  656;  State  v.  Davbert,  42  Mo.  242;  Clawson 
V.  State,  14  Ohio  St.  234;  Strady  v.  State,  5  Cald.  (Tenn.), 
300;  Ilightower  v.  State,  22  Tex.  605;  People  v.  JUoore,  45 
Cal.  19.) 

Vin.  When  illegal  testimony  is  allowed  to  go  to  the 
jury,  the  error  is  not  cured  by  an  instruction  to  the  jury  to 
disregard  it.  (State  y.  Daubert,  42  Mo.  242;  State  v.  Wolf, 
15  Id.  168;  D.  &  Jtf.  R.  R.  Co.  v.  Van  Steinburg,  17  Mich. 
99;  Knox  v.  Hunt,  18  Mo.  174.) 

M,  FtiUeVy  for  Appellant  Mclntire: 

I.  The  demurrer  to  the  indictment  should  have  been 
sustained.  The  indictment  does  not  conform  to  the  re- 
quirements of  the  statute.  It  does  not  state  the  character 
of  weapon  used  in  the  commission  of  the  ofifense.  (Cr.  Pr. 
A;ct,  sees.  234-236;  People  v.  Logan,  1  Nev.  110;  Arch.  Cr. 
Pr.  &  PI.  87;  People  v.  Llo7jd,  9  Cal.  55;  People  v.  Wallace, 
9  Id.  31;  People  Y.Aro,  6  Id.  208;  People  v.  Hood,  6  Id.  236; 
People  V.  Dolan,  9  Id.  576.) 

II.  The  court  eiTed  in  denying  the  motion  of  defendant, 
Mclntire,  for  an  autopsy  of  the  body  of  the  deceased. 
("WTjart.  Am.  Cr.  L.  652;  1  Greenl.  on  Ev.,  sec.  82,  notel.) 

III.  The  court  erred  in  admitting  testimony  of  witnesses 
as  to  the  declarations  of  defendant,  McLane,  exculpating 
himself  and  inculpating  the  defendant,  Mclntire.  (3  Greenl. 
on  Ev.,  sees.  94,  110,  111;  Whart.  Am.  Cr.  L.  703,  705,  706; 
Whar.  U.  S.  Dig.  227,  p.  610.) 

IV.  The  evidence  is  insufficient  to  sustain  the  verdict 
against  the  defendant,  Mclntire.  The  judgment  as  to  him 
should  be  reversed  upon  this  ground.  {People  v.  Lewis,  36 
Cal.  531 ;  People  v.  Strong,  30  Id.  151 ;  State  v.  Van  Winkle, 
6  Nev.  348.) 

V.  The  charge  of  the  court  is  ambiguous,  contradictory 
and  irreconcilable  as  a  whole.  In  discussing  the  alleged 
errors  in  the  indictments,  counsel  cites:  3  Greenl.  on  Ev. 
id; People  v.  Ybarra,  17  Cal.  168;  People  v.  Williams,  17  Id. 
Ii2;  People  v.  Maxwell,  24  Id.  14;  People  v.  Strong,  30  Id. 
151;  People  v.  Campbell,  30  Id.  312. 


350  State  op  Nevada  v.  MoLane.         [Sup.  rt. 

Argument  for  Respondent. 

M,  A.  Murphy^  Attorney-General,  for  Bespondent: 

I.  The  indictment  is  sufficient.  (People  v.  Stevenson,  19 
Cal.  276;  People  v.  Dolan,  9  Id.  583;  People  v.  King,  27  Id. 
509;  People  v.  Judd,  10  Id.  313;  People  v.  Coll,  3  Hill,  432.) 

II.  The  court  did  not  err,  in  refusing  defendants  a  sepa- 
rate trial.  Where  several  persons  are  jointly  indicted  for 
a  felony,  they  can  not  claim  separate  trials,  as  a  matter  of 
right,  although  they  sever  in  their  pleas;  but  the  court,  in  its 
discretion,  may  allow  them  to  be  tried  separately.  (Haw- 
kuts  V.  The  Slate,  9  Ala.  137;  U.  S.  v.  Marchant,  4  Mason, 
168;  CommonweaUhv.  Manson,  2  Ashmead,  21-,  State  v.  Wise 
&  Johnson,  7  Eich.  L.  E.  412;  State  v.  ConUy,  39  Me.  78.) 

A  separate  trial  can  not  be  demanded,  as  a  matter  of 
right,  after  the  jury  have  been  sworn,  even  if  the  statute  gives 
the  right,  when  properly  claimed.  {Lawrefnce  t.  State,  10 
Ind.  453;  McJwnkins  v.  Sinte,  10  Id.  140.) 

III.  Where  there  is  any  evidence  to  support  the  verdict, 
it  will  not  be  disturbed.  (State  v.  McOinnis,  6  Nev.  109; 
State  V.  Glovery,  10  Id.  24;  State  v.  Huff,  11  Id.  17;  States. 
Raymond,  11  Id.  99;  State  v.  Croziei\  12  Id.  300;i8'to^ev. 
Mills,  12  Id.  403.) 

rv.  Instructions  given  upon  a  criminal  trial  must  be  read 
and  construed  together  and  taken  as  a  whole.  No  single 
sentence  is  to  be  selected  from  the  body  of  any  one  in- 
struction and  held  up  as  being  erroneous,  while  the  bal- 
ance may  be  good  and  explain  the  error  away.  {State  v. 
Donovan,  10  Nev.  36;  State  v.  Raymond,  11  Id.  98.) 

V.  No  error  was  committed  by  the  court  in  refusing  to 
give  the  instruction  asked  for  by  the  defendant,  Mclntire, 
because  it  had  already  been  given  by  the  court  of  its  own 
motion,  and  the  giving  of  the  one  asked  for  by  Mcln- 
tire would  be  likely  to  mislead  the  jury.  {People  v.  Var- 
wim,  63  Cal.  630;  State  v.  Ferguson,  9  Nev.  106;  Peoples* 
Bond,  1  Id.  33;  State  v.  Rover,  13  Id.  17;  State  v.  Hamilton, 
13  Id.  386.) 

VI.  The  affidavits  for  a  change  of  venue  were  insufficient; 
t!iey  merely  set  forth  the  opinions  of  affiants  that  the  de- 
fendant, Mcljane,  could  not  have  a  fair  trial,  owing  to  the 
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popular  prejudice  against  Lim.  (People  v.  McCauleyy  1 
Cal.  379;  People  v.  Shuler,  28  Id.  490;  People  v.  Mahoney, 
18  Id.  180;  People  v.  Congleion,  44  Id.  93.) 

VII.  The  granting  and  refusing  of  separate  trials  to 
parties  jointly  indicted  is  a  matter  that  is  discretionary 
with  the  district  court,  and  this  court  will  not  disturb  the 
roling  of  the  lower  court  without  it  is  made  affirmatively  to 
appear  that  the  discretion  has  been  abused.  (Comp.  L.^ 
sec.  1984;  People  v.  Stockham,  1  Parker,  424;  U.  S.  v.  Gibert, 
2  Sumner,  19;  State  v.  McLendon,  5  Strob.  85;  CommonweaUh 
V.  JSastmariy  1  Cush.  189;  State  v.  Conle?j,  39  Me.  78;  Stale 
V.  Soper,  16  Id.  293;  United  States  v.  Marchant,  12  Wheat. 
480.) 

Tbe  defendant,  McLane,  can  not  now  complain,  because 
Lis  motion  was  not  made  in  time.  It  should  have  been 
made  before  the  parties  commenced  to  impanel  the  jury. 
A  separate  trial  can  not  be  demanded  after  the  jury  has 
been  impaneled.  (BlcJunkins  v.  State,  10  Ind.  140;  LaiV" 
rence  v.  State,  10  Id.  453.) 

VIII.  The  motion  for  a  continuance  made  upon  the  affi- 
davit of  McLane  was  properly  overruled,  after  the  district 
attorney  had  agreed,  that  if  the  witness  was  present,. he 
would  testify  to  the  facts  as  set  forth  in  the  affidavit,  and 
that  the  said  facts  were  true.  (People  v.  Diaz,  6  Oal.  249; 
State  V.  Brette,  6  La.  An.  652;  People  v.  Vermilyea,  7  Cow. 
369;  Brill  v.  Lord,  14  Johnson,  341.) 

By  the  Court,  Beatty,  C.  J.  : 

The  defendants  were  jointly  indicted,  tried  together,  dnd 
both  found  guilty  of  murder  in  the  first  degree.  They 
unite  in  appealing  from  the  judgment  and  from  the  order 
denying  their  motion  for  a  new  trial. 

Each  is  nevertheless  represented  here,  as  he  was  through- 
out the  proceedings  in  the  district  court,  by  his  own  special 
counsel,  and  each  relies  upon  one  or  more  assignments  of 
error,  based  upon  exceptions  in  which  the  other  did  not 
join.  For  this  reason  the  case  must  be  treated  as  if  there 
were  two  separate  appeals,  though  some  points,  common  to 
both,  will  require  to  be  noticed  but  once. 
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And,  first,  as  to  the  indictment.  Tbe  defendant,  Mcln- 
tire,  demurred,  and  both  defendants  moved  in  arrest  of 
judgment,  on  the  ground  that  it  was  fatally  defective  in 
failing  to  describe  the  weapon  used  in  the  commission  of 
the  alleged  offense. 

The  indictment  charges:  "That  the  said  George  W. 
McLane,  Jr.,  and  Frank  Mclntire,  at  the  said  county  of 
Lincoln,  in  the  said  state  of  Nevada,  on  the  thirteenth  day 
of  December,  A.  d.  1879,  or  thereabouts,  without  authority 
of  law,  willfully,  feloniously,  and  with  malice  aforethought, 
killed  Frederick  Wallbaum,  by  then  and  there  shooting 
him,  the  said  Frederick,"  etc. 

The  substantial  form  to  be  followed  in  an  indictment  for 
murder  is  prescribed  in  section  1859  of  the  Compiled  Laws, 
and  in  that  form  the  words  **  by  shooting  him  "  are  followed 
by  the  words,  "with  a  pistol  (or  with  a  gun  or  other 
weapon,  according  to  the  facts"). 

Judged  by  this  section  alone,  this  indictment  would  seem 
to  be  defective.  But  by  the  very  next  section  (1860),  it  is 
expressly  enacted  that:  "It  shall  not  be  necessary  to  set 
forth  in  the  indictment  the  character  of  weapon  used,  nor 
that  any  weapon  was  used  in  the  commission  of  the  offense, 
unless  the  using  of  such  weapon  is  a  necessary  ingredient 
in  the  commission  of  the  offense." 

The  meaning  and  application  of  this  provision  is  plain. 
In  such  offenses  as  assault  with  a  deadly  weapon,  drawing 
and  displaying  a  deadly  weapon,  etc.,  the  character  of  the 
weapon  used  is  an  essential  ingredient,  and  in  charging 
such  offenses,  the  necessity  of  setting  this  forth  in  the  in- 
dictment is  readily  perceived.  But  in  murder  it  is  not 
essential  that  a  weapon  of  any  sort  should  be  used,  and  in 
such  cases  the  law  has  wisely  dispensed  with  the  necessity 
of  describing  a  weapon. 

The  stricter  rule,  which  formerly  prevailed  with  reference 
to  this  matter,  rested  upoii  two  grounds  of  supposed  neces- 
sity. It  was  thought  necessary  to  make  the  charge  in  the 
indictment  as  specific  as  possible,  in  order,  first,  that  a 
judgment  thereon  might  be  an  effectual  bar  to  a  second 
prosecution  for  the  same  offense;  and,  second,  to  afford  the 
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defendant  a  reasonable  guide  in  the  preparation  of  bis 
defeuse. 

Bat  as  the  reoord  of  a  conviction  or  acquittal,  unaided 
by  parol  testimony,  is  not  in  itself  sufficient  to  sustain  a 
plea  of  former  conviction  or  acquittal,  it  is  clear  that,  for 
this  purpose,  the  difference  between  charges  more  or  less 
specific  is  a  diffei^ence  of  degree  merely,  not  of  kind,  and 
that  the  simplification  of  the  charge,  although  it  might,  in 
some  rare  instance,  subject  a  defendant  to  greater  trouble 
in  sustaining  such  a  plea,  does  not  deprive  him  of  any 
right  guaranteed  by  the  constitution. 

As  to  the  second  ground,  it  was  long  ago  discovered  that 
the  tendency  of  the  rule  requiring  the  defendant  to  be  in- 
formed by  the  indictment  of  the  exact  particulars  of  the 
charge  against  him,  was  greatly  to  facilitate  the  escape  of 
the  guilty  without  materially  contributing  to  the  protection 
of  the  innocent;  and  the  courts  accordingly  proceeded  to 
correct  the  evil,  not  by  a  direct  abrogation  of  the  rule,  but 
by  resorting  to  a  clumsy  expedient  by  which  its  effects  were 
neutralized.  They  sanctioued  the  practice  of  charging,  in 
separate  counts  of  the  indictment,  the  use  of  as  many  dif- 
ferent means  of  producing  death  as  the  pleader  might  think 
the  uncertainties  of  his  case  demanded,  thus  preserving  the 
role  in  form,  while  abiiudoning  the  ground  upon  which  it 
was  supposed  to  rest;  for  it  is  clear  that  an  indictment, 
which  charges  the  use  of  every  possible  means  of  producing 
death,  is  exactly  as  indefinite  as  one  that  charges  the  kill- 
ing iu  the  simplest  and  most  general  terms. 

The  present  case  serves  very  weH  to  illustrate  the  fore- 
going observations.  It  would  have  been  easy  to  charge  the 
shooting  to  have  been  done  with  a  pistol,  in  one  count  of 
the  indictment,  with  a  gun  and  pistol  in  another,  with  two 
pistols  in  another,  and  so  ad  injinilum.  But  supposing  the 
defendants  to  have  been  innocent,  how  could  they  have 
prepared  their  defense  against  such  a  charge,  better  than 
against  the  simple  allegation  that  they  killed  Wallbaum  by 
shooting  him?  The  difference  would  have  been  in  this  re- 
spect a  difference  of  form  merely,  not  of  substance,  and  it 

can  not,  therefore,  be  pretended  that  the  legislature  has  ex- 
VoL.  XV— 23 


354  State  of  Nevada  v.  McLane.         [Sup.  Ct. 

Opinion  of  the  Court — Beatty,  C.  J. 

ceeded  its  powers  in  prescribing  the  simpler  in  place  of  the 
more  cumbrous  form. 

It  is  only  necessary  to  say,  \^itli  respect  to  the  cases  cited 
by  counsel  for  appellants,  to  prove  that  this  indictment  is 
bad,  that  they  all  have  reference  to  the  rule  of  pleading  in 
force  prior  to  the  adoption  of  our  statutory  rule,  (Comp.  L. 
1860).  We  think  the  district  court  did  not  err  in  over- 
ruling the  demurrer  and  motions  in  arrest  of  judgment. 

In  order  to  a  proper  understanding  of  most  of  the  re- 
maining points  urged  in  behalf  of  the  appellants,  it  will  be 
necessary  to  make  a  statement  of  some  of  the  more  impor- 
tant facts  developed  by  the  testimony  adduced  at  the  trial. 

It  appears  that  the  deceased,  Frederick  Wallbaum, 
resided  on  a  ranch  in  Pahranagat  valley.  He  was  unmarried, 
and  had  no  one  living  with  him  except  the  defendant 
Mclntire,  who  for  some  months  prior  to  Wallbaum's  death 
was  employed  by  him  as  a  vaquero.  His  nearest  neighbor 
was  George  W.  McLane,  Sr.,  father  of  the  other  defendant, 
who  resided  on  a  ranch  five  miles  distant. 

That  Wallbaum  was  murdered  at  his  ranch  on  the  twelfth 
or  thirteenth  of  December,  1879,  was  very  clearly  proved. 
On  the  eighteenth  of  December  his  body  was  fished  out  of  a 
well  on  the  premises,  where  it  had  been  thrown  and  held 
down  by  a  pile  of  stones.  Death  had  evidently  been  produced 
by  two  gunshot  wounds,  one  in  the  Lack  of  the  head,  and  the 
other  iii  the  side  of  the  head,  and  the  evidence  all  tended 
to  show  that  these  wounds  were  inflicted  by  one  or  the 
other,  or  both  of  the  defendants,  not  earlier  than  the  twelfth 
nor  later  than  the  thirteenth  of  December.  Mclntire  was  at 
Wallbaum's  ranch  on  both  the  twelfth  and  thirteenth.  Mc- 
Lane was  there  only  on  the  thirteenth.  They  left  the  ranch 
together  early  on  the  fourteenth,  going  first  to  the  ranch 
of  the  elder  McLane,  and  thence  to  the  town  of  Hike, 
where  they  spent  that  night.  The  next  day,  the  fifteenth, 
they  started  home,  and  w^ent  as  far  as  Pierson's  ranch, 
which  was  about  a  half  mile  from  the  elder  McLane's. 
Mclntire  remained  at  Pierson's  that  night,  but  McLane 
went  home,  and,  rousing  up  his  father,  informed  him  that 
Mclntire  had  told  him,  on  their  return   from   Hiko,  that 
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he  Lad  murdered  Wallbaum.  By  his  father's  advice, 
Le  started  back  to  Hiko  early  in  the  morning,  procured  a 
warrant  and  an  officer,  and  had  Mclntire  ari*ested.  After 
this  be  assisted  in  the  search  for  Wallbaum's  body,  which, 
as  above  stated,  was  found  in  the  well  on  his  own  premises,  on 
the  morning  of  the  eighteenth  of  December.  Up  to  the  time 
he  was  informed  of  the  finding  of  the  body,  Mclntire  made 
no  countercharge  against  McLane,  although  he  knew  he 
had  been  arrested  at  the  instance  of  the  latter.  On  the 
contrary,  he  continued  to  tell  the  same  story  he  had  been 
telling  since  the  morning  of  the  thirteenth,  when  McLane 
went  with  him  to  Wallbaum's  ranch — i.  e,,  that  Wallbaum 
was  away  from  home;  that  he  was  out  in  the  hills  lookingaf  ter 
his  cattle,  and  was  not  expected  back  for  ten  days  or  two 
weeks.  As  soon,  however,  as  he  was  informed  of  the  find- 
ing of  the  body,  he  made  a  sbatement  to  the  effect  that 
McLane,  on  arriving  at  Wallbaum's  ranch  on  the  thirteenth, 
had  been  ordered  by  the  latter  not  to  enter  the  house;  that  ho 
pretended  to  leave,  but  shortly  afterwards  slipped  up  to 
the  door  and  shot  Wallbaum  in  the  back  of  the  head,  shoot- 
ing him  a  second  time  in  the  side  of  the  head,  after  he  had 
fallen  to  the  floor.  He  then,  Mclntire  says,  compelled 
him,  by  threats  and  intimidation,  to  assist  in  carrying  the 
body  to  the  well,  and  in  hurling  the  stones  that  were  thrown 
upon  it,  after  which  he  searched  the  premises  for  valuables, 
and  took  from  among  the  papers  of  the  deceased  a  check 
for  one  hundred  and  twenty  dollars. 

The  result  of  Mclntire's  statement  was,  that  McLane  also 
was  arrested.  His  statements,  made  both  before  and  after 
his  arrest,  were  to  the  effect  that  he  met  Mclntire  at  Pier- 
son's  ranch  on  the  afternoon  of  the  twelfth  of  December, 
and,  being  informed  by  him  that  Wallbaum  was  absent 
from  home,  agreed  to  persuade  two  Indian  women  to  go 
with  him  to  the  ranch  the  next  day;  that, on  the  morning  of 
the  thirteenth  Mclntire  came  to  Pierson's  ranch  with  Wall- 
baum's wagon,  and  took  the  squaws  home  with  him  in  that 
conveyance,  McLane  following  on  horseback,  and  arriving 
at  the  ranch  at  the  same  time  with  the  others.  He  saj's 
that,  on  his  arrival,  he  noticed  a  number  of  things  that  ho 
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knew  Wallbaum  would  not  have  left  behind  bim  if  he  had 
really  been  out  in  the  hills  with  his  cattle,  and  he  also 
noticed,  as  a  very  singular  circumstance,  that  Mclntire,. 
instead  of  drawing  water  from  the  well  near  the  house,  went 
to  the  creek,  two  hundred  yards  away.  What  he  observed 
induced  him  to  suspect  that  Mclntire  had  murdered  "Wall- 
baum and  put  his  body  in  the  well,  and  this  suspicion  was 
confirmed  by  Mclntire's  explicit  statement  to  that  effect, 
made  on  their  way  back  from  Hiko.  Each  of  these  state- 
ments was  consistent  enough  of  itself  and  with  most  of  the 
surrounding  circumstances,  but  each  was  contradicted,  in 
important  particulars,  by  the  testimony  for  the  state. 

Mclntire  was  contradicted  by  proof  that  he  had  said  over 
and  over  again,  and  to  a  number  of  different  persons,  between 
the  twelfth  and  eighteenth  of  December,  that  Wallbaum 
was  away  from  home,  and  that  he  persisted  in  telling  this 
story  after  he  knew  McLane  had  accused  him  of  the  murder 
and  when  he  was  in  no  possible  danger  of  violence  from 
McLane.  His  pretense  that  he  was  afraid  of  McLane  is 
also  contradicted  by  the  whole  tenor  of  his  conduct  during 
the  fourteenth,  fifteenth  and  sixteenth  of  December,  and  by 
the  fact  that  he  voluntarily  returned  with  him  to  the  vicin- 
ity of  his  father's  ranch,  instead  of  denouncing  him  to  the 
authorities  at  Hiko,  and  putting  himself  under  their  pro- 
tection. 

The  check,  also,  for  one  hundred  and  twenty  dollars, 
indorsed  by  the  payee,  and  identified  as  the  property  of 
W^allbaum,  which,  he  says,  was  taken  from  among  the  pa- 
pers of  the  deceased  by  McLane,  appears  to  have  been  in 
his  own  possession  before  the  time  when  he  says  McLane 
delivered  it  to  him.  He  pretends  that  he  received"  it  from 
McLane  at  the  time  the  latter  was  starting  to  have  him 
arrested,  on  the  morning  of  the  sixteenth,  but  it  was  shown 
that  as  early  as  the  fourteenth,  when  he  was  drinking  at 
Hiko,  he  was  boasting  of  the  amount  of  his  funds,  and 
threw  a  paper  oii  the  counter,  which  he  said  was  a  check, 
and  which  he  put  back  in  his  pocket  in  consequence  of 
something  said  to  him  by  McLane  in  a  language  not  under- 
stood by  those  present.     If  he  had  a  check  at  that  time,  it 
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must  Lave  been  the  check  for  one  hundred  and  twenty  dol- 
lars, for  he  had  none  other. 

McLane's  story  was  less  improbable  in  itself  and  less 
seriously  in  conflict  with  surrounding  circumstances  than 
Mclntire's,  but  two  witnesses  testified  to  a  fact  fatally 
ioconsistent  with  his  theory  that  Wallbaum  had  been 
murdered,  thrown  into  the  well  and  covered  with  stones  be- 
fore he  arrived  at  the  ranch.  They  testified  that  when  they 
arrived  at  Wallbaum's  ranch,  on  the  seventeenth  of  De- 
cember, their  attention  was  called  by  McLane  to  the  tracks 
of  a  wagon  going  from  the  front  of  the  house  to  a  heap  of 
stones,  from  which  the  top  had  recently  been  removed,  and 
thence  to  the  brink  of  the  well.  They  were  searching  for 
the  body,  and  McLane  expressed  his  belief,  founded  on  the 
condition  of  the  stone  heap  and  the  position  of  the  wagon 
tracks,  among  other  things,  that  the  body  was  in  the  well 
and  had  been  covered  with  stones. 

This  surmise,  if  surmise  it  was>  proved  to  be  correct;  but 
the  witnesses  to  whom  the  tracks  were  pointed  out,  swore 
that  they  followed  them  up  from  the  brink  of  the  well, 
where  the  wagon  was  then  standing,  and  found  the  wheels 
of  the  wagon  resting  in  the  identical  tracks  they  had  made 
iu  coming  from  the  well.  They  and  others  also  testified 
that  the  condition  of  the  dirt  and  fragments  of  rock  in  the 
bottom  of  the  wagon  showed  that  it  had  never  been  used 
after  the  stones  were  hauled.  If  this  testimony  was  true — 
and  of  that  the  jury  was  to  judge — it  proves  that  this  wagon, 
which  was  the  same  one  in  which  the  squaws  were  brought 
to  the  ranch  on  the  morning  of  the  thirteenth,  had  been 
used  after  that  time  for  hauling  the  stones — that  is  to  say, 
that  it  was  so  used  after  the  arrival  of  McLane  at  the  ranch ; 
for  he  arrived  there  with  the  squaws,  according  to  his  own 
statement.  It  was  shown,  moreover,  that  McLane  did  at 
one  time  have  the  check  for  one  hundrec^and  twenty  dollars 
in  his  possession,  and  when  it  was  taken  from  Mclntire, 
after  his  arrest,  it  was  found  inclosed  in  a  letter  envelope 
in  which  McLane  had  received  a  letter  through  the  mails, 
and  bearing  his  address.  He  accounts  for  these  facts  by 
saying  that  Mclntire  had  requested  him  to  take  care  of  his 
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papers  while  he  was  drinkiog  at  Hiko,  as  he  had  no  pocket- 
book  and  was  afraid  of  losing  them.  He  did  not,  however, 
offer  any  explanation  of  his  supposed  admission  to  Mclntire 
to  put  the  check  in  hi^  pocket  at  the  time  he  first  displayed 
it  in  Hiko. 

Bat  the  important  evidence  against  McLane  was  that  in 
regard  to  the  wagon  tracks  on  the  seventeenth  of  Decem- 
ber. The  testimony  on  the  latter  point  was,  it  is  true,  not 
very  positive,  but  as  to  the  tracks,  two  witnesses  swore  pos- 
itively that,  on  the  seventeenth  of  December,  the  wheels  of 
the  wagon  still  rested  in  the  identical  tracks  they  had  made 
in  coming  from  the  well.  The  force  of  this  testimony  can 
only  be  obviated  by  arguing  that  the  witnesses  were  mis- 
taken; that  their  failure  to  call  the  attention  of  the  other 
persons  present  to  what  they  say  they  observed,  proves  that 
they  attached  but  slight  im{)ortance  to  it  at  the  time,  and 
consequently,  that  they  could  not  have  made  their  observa- 
tions with  the  amount  of  care  they  would  otherwise  have 
bestowed  on  a  circumstance  so  important.  As  an  argument 
to  the  jury,  this  was  entitled  to  serious  consideration,  but 
it  can  have  no  influence  here.  We  have  no  jurisdiction  to 
decide  upon  the  credibility  of  witnesses.  If  their  evidence, 
taken  as  true,  warrants  the  verdict,  it  is  conclusive  in  this 
court  in  favor  of  the  correctness  of  the  finding. 

We  can  not  say,  in  this  case,  in  view  of  the  facts  above 
stated,  and  the  numerous  minor  details  from  which  they 
gain  color  and  consistency,  that  the  verdict  against  either 
defendant  was  unwarranted  by  the  evidence. 

The  next  point  to  be  noticed,  is  the  alleged  error  of  the 
court  in  refusing  to  allow  the  defendants  separate  trials. 

Our  statute  provides  (Comp.  L.  1984)  that:  ''When 
two  or  more  defendants  are  jointly  indicted  for  the  same 
offense,  they  shall  be  jointly  tried,  unless  for  good  cause 
shown  by  the  prosecution  or  defense,  the  court  shall  other- 
wise direct." 

This  section  does  not  by  itself  materially  change  the 
common  law  rule  (1  Bishop  Or.  Pr.,  sec.  1018).  But  by 
another  section  (1944)  it  is  provided  that:  "When  several 
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persons,  jointly  indicted,  are  tried  together,  they  are  not 
allowed  to  sever  their  challenges,  but  must  join  therein." 

A  similar  provision  in  the  law  of  California  ivas  held  to 
apply  to  peremptory  challenges  {People  v.  McGallay  8  Cal. 
301),  and  it  follows  that  no  such  challenge  can  be  insisted 
on,  as  matter  of  right,  unless  all  the  defendants  on  trial 
unite  in  making  it.  This  is  an  essential  change  of  the  old 
rale,  which,  in  such  cases,  secured  to  each  defendant  his  full 
number  of  challenges  (1  Bishop  Cr.  Pr.,  sec.  1028),  and 
it  may  be  that  one  result  of  this  change  is  greatly  to  abridge, 
if  not  entirely  to  take  away,  the  discretion  of  the  district 
court  to  refuse  separate  trials  where  it  is  made  to  appear, 
at  the  proper  time,  and  in  the  proper  way,  that  the  defend- 
ants, on  account  of  the  antagonism  of  their  position,  can 
not  join  in  their  peremptory  challenges. 

That  the  defendants  in  this  case  each  relied  for  his  ex- 
culpation upon  establishing  the  guilt  of  his  co-defendant  is 
plainly  apparent  from  the  statement  of  facts  above  giveil, 
and  if  either  had  moved  for  a  separate  trial  at  the  proper 
stage  of  the  proceedings,  and  upon  a  sufBcient  showing  of 
facts,  we  should  have  been  strongly  inclined  to  the  opinion 
that  the  denial  of  his  application  would  have  been  error. 

But  the  defendant,  McTntiro,  never,  at  any  stage  of  the 
proceedings,  asked  for  a  separate  trial,  and  we  know  of  no 
authority  for  holding  that  it  was  the  duty  of  the  court,  of  its 
own  motion,  to  order  separate  trials.  The  time  to  deter- 
mine whether  defendants  jointly  indicted  are  to  be  tried 
separately  or  together,  is  before  the  formation  of  the  jury 
is  commenced,  and  at  the  time  the  court  knows  nothing  of 
the  line  of  defense  the  defendants  expect  to  take,  or  of  any 
other  facts  constituting  good  cause  for  ordinary  separate 
trials.  The  statute  is  plain,  to  the  effect  that  separate 
trials  are  not  to  be  ordered,  unless  good  cause  therefor  is 
shown  either  by  the  prosecution  or  defense,  and  this  im- 
plies that  the  party  desiring  a  separate  trial  must  apply  for 
itand  support  his  application  by  a  sufficient  showing  of  facts. 
Even  where  the  right  to  a  separate  trial  is  absolute  if  de- 
manded, it  may  be  waived  by  a  failure  to  demand  it  before 
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commenciDg  the  selection  of  the  jury.  (People  v.  McCaZlokj 
supra.) 

It  would  appear  from  the  record  of  this  case,  that  Mcln- 
tire  elected  to  be  tried  together  with  his  co-defendant,  and 
as  to  him,  therefore,  it  is  clear  that  the  action  of  the  court 
in  this  respect  was  not  erroneous.  Tlie  case  of  McLane  is 
different.  His  counsel,  before  the  formation  of  the  jury 
was  commenced,  read  an  affidavit,  upon  which  he  an- 
nounced he  would,  at  the  proper  stage  of  the  proceedings, 
move  for  a  separate  trial.  His  impression  was  that  the 
proper  time  for  moving  was  after  the  completion  of  the 
jury.  He  discovered  his  error  in  time,  however,  to  make 
his  motion  before  the  jury  was  sworn  or  completed.  Even 
this,  we  think,  was  too  late  to  be  regular.  A  defendant 
who  intends  to  demand  a  separate  trial,  especially  in  a  case 
like  this,  ought  not  to  embarrass  his  co-defendant  and  de- 
lay the  court  by  taking  part  in  the  impaneling  of  a  jury  by 
w4iich  he  does  not  intend  to  be  tried.  But  it  is  not  upon 
this  ground  that  we  rest  our  conclusion  that  the  district 
court  did  not  err  in  denying  the  motion.  The  statute  re- 
quires the  motion  to  be  sustained  by  good  cause  shown, 
and,  we  think,  the  affidavit  in  support  of  McLane's  motion 
was  scarcely  sufficient.  It  merely* states,  in  general  terms, 
**that  the  theory  and  grounds  of  defense  of  the  said  G.  W. 
McLane,  Jr.,  are  entirely  incompatible  and  in  conflict  with 
the  theory  and  grounds  of  defense  of  Mclntire^  each  with 
the  other.     Wherefore,"  etc. 

This  was  too  indeflnifce  to  disclose  the  real  merits  of  the 
application.  It  should  have  been  explicit  to  the  effect  that 
each  defendant  had  accused  the  other  of  the  murder,  and 
that,  under  the  circumstances,  neither  could  be  acquitted, 
except  upon  the  hypothesis  that  the  other  was  solely 
guilty.  Nothing  like  this  could  be  inferred  from  the  terms 
of  the  affidavit,  and  in  the  absence  of  a  sufficient  statement 
of  the  facts,  we  do  not  think  the  court  erred  in  denying  the 
motion. 

The  next  assignment  of  error  relates  to  the  rulings  of  the 
court  touching  the  admissibility  of  testimony.     The  ex- 
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ceptions  to  these  rulings  were  very  numerous,  but  they  in- 
volve only  one  question. 

After  Wallbaum's  death,  each  of  the  defendants  made 
more  than  one  statement  in  regard  to  the  homicide,  excul- 
pating himself  and  imputing  the  crime  to  the  other.  On 
the  trial,  these  statements  were  proved  by  the  prosecution. 
When  evidence  of  McLane's  statements  was  offered,  Mcln- 
tire  objected  to  it,  on  the  ground  that  it  was  incompetent  as 
to  him,  and  when  his  own  statements  were  called  out,  Mc- 
Lane made  a  similar  objection.  Undoubtedly  these  state- 
ments were  incompetent,  except  as  against  the  parties  by 
whom  they  were  respectively  made,  and  if  they  had  been 
offered  and  admitted  generally  as  against  both  defendants 
it  would  have  been  a  most  glaring  error.  But  in  fact  they 
were  not  so  admitted.  It  is  true,  that  when  the  first  offer 
was  made  to  introduce  evidence  of  one  of  these  statements, 
the  court  inquired  whether  the  prosecution  expected  to 
prove  a  conspiracy,  and  on  receiving  an  affirmative  answer, 
admitted  the  testimony,  apparently  upon  the  theory  that, 
upon  proof  of  a  conspiracy  to  commit  the  murder,  the  declar- 
ations of  each  defendant,  though  made  after  the  accomplish- 
ment of  the  joint  purpose,  would  be  evidence  against  both. 
Bat  almost  immediately  the  court  perceived  the  error  of  this 
view,  and  from  that  moment  to  the  end  of  the  trial  it  was 
declared  over  and  over  again  by  counsel  and  the  court  that 
the  statements  of  the  defendants  were  not  received,  and 
were  not  to  be  considered  as  evidence,  except  as  against 
the  party  making  them. 

That  they  were  admissible  to  that  extent,  and  under  the 
limitations  declared  by  the  court,  there  can  be  no  doubt. 
The  fact  that  each  defendant  charged  the  crime  upon  the 
other  makes  no  difference  as  to  the  admissibility  of  his 
statements  as  evidence  against  himself.  Of  course,  if  it 
were  true,  as  claimed  by  counsel  for  appellants,  that  their 
respective  statements  contained  no  evidence  against  them- 
selves, there  would  be  good  ground  for  charging  miscon- 
duct upon  the  prosecution  and  error  on  the  part  of  the 
court,  in  offering  and  admitting  them  to  the  consideration 
of  the  jury.     But  such  was  far  from  being  the  case.    Every 
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statement  made  by  either  defendanii  showed  that  he  was 
aware  of  many  circumstances  connected  with  the  homicide^ 
and  proof  of  such  knowledge  had  a  tendency  at  least  to 
prove  participation;  it  made  out  part  of  the  state's  case, 
which  was  completed  to  the  satisfaction  of  the  jury,  by 
showing  that  the  conduct  of  the  defendants  was  inconsist- 
ent with  that  part  of  their  respective  statements  exonerat- 
ing themselves. 

If  they  had  been  tried  separately,  no  one  would  venture 
to  deny  that  Mclntire's  statements  could  have  been  proved 
against  him,  and  McLaue's  against  him;  and  it  is  equally 
undeniable  that  the  statements  of  each  showed  too  intimate 
a  knowledge  of  the  circumstances  of  Wallbaum's  murder, 
and  the  disposition  of  his  body,  not  to  require  a  consistent 
and  truthful  explanation,  in  order  to  rebut  a  reasonable 
presumption  of  guilty  participation  therein.  That  the  tes- 
timony was  admissible  there  can  be  no  doubt,  and  the  prej- 
udice resulting  to  the  defendants  from  their  mutual  recrim- 
inations, if  any  such  did  in  fact  result,  was  an  unavoidable 
evil  necessarily  incident  to  their  joint  trial.  In  such  trials, 
evidence  of  this  character  must  often  be  admitted,  and  the 
best  the  court  can  do,  to  prevent  prejudice,  is  to  declare 
at  the  time,  and  afterwards  instruct  the  jury,  under  what 
limitations  it  must  be  applied .  {Commonwealth  v.  Irigraham, 
7  Gray,  46.) 

There  is  nothing  in  any  of  the  cases  cited  by  appellants 
inconsistent  with  this  view.  All  that  was  decided  in  State 
V.  Ah  Torriy  8  Nev.  214,  and  in  State  v.  Soule,  14  Id.,  was, 
that  the  statements  of  one  defendant,  not  being  competent 
evidence  against  a  co-defendant,  it  was  error  to  admit  them 
against  the  defendants  generally  and  without  limitation. 

In  this  case  there  is  no  such  ground  of  complaint.  The 
purpose  for  which  the  testimony  in  question  was  oflFered, 
and  the  extent  to  which  it  could  be  considered,  were  plainly 
and  repeatedly  declared  to  the  jury.  The  court,  therefore, 
did  not  err  in  admitting  it. 

The  next  series  of  assignments  of  error  relates  to  the 
charge  of  the  court,  and  the  instructions  asked  by  the  de- 
fendants, and  refused  by  the  court. 
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The  defendant,  Mclntire,  asked  the  following:  **The 
jury  lire  instructed  that,  in  your  deliberations  upon  the  tes- 
timony given  in  the  trial  of  this  ease,  you  are  not  to  take 
into  consideration  at  all,  in  passing  upon  Frank  Mclntire's 
case,  any  testimony  given  before  you  as  statements  of  third 
parties  made  to  the  witnesses  on  the  stand  that  was  not 
made  in  the  presence  of  the  said  Frank  Mclntire." 

An  instruction  worded  somewhat  differently,  but  in  sub- 
stance the  same  as  the  above,  was  requested  by  the  defend- 
ant, McLaue. 

Both  instructions  w^ere  refused,  for  the  reason,  among 
others,  that  the  court  has  already  charged  the  jury  of  its 
own  motion  as  follows:  *'The  jury  is  instructed  that  in 
determiuing  the  guilt  or  innocence  of  the  defendant, 
Mclntire,  you  will  not  consider,  either  for  or  against  him, 
any  testimony  which  has  been  given  by  any  of  the  witnesses 
of  the  statements  made  by  the  defendant,  McLane,  to  such 
witnesses  of  what  Mclntire  told  him,  McLane. 

''In  this  connection  you  are  also  instructed,  that  in  de- 
termining the  guilt  or  innocence  of  the  defendant,  McLane, 
you  will  not  consider  either  for  or  against  him,  any  testi- 
mony which  has  been  given  by  any  of  the  witnesses,  of 
statements  made  by  the  defendant,  Mclntire,  to  such  wit- 
nesses. 

**No  man  should  be  convicted  of  any  offense  except  upon 
sworn  testimony.  Testimony  as  to  circumstances  such  as 
the  condition  of  the  wagon-body,  the  point  of  entrance- and 
of  exit  of  bullets,  the  course  of  the  wagon  tracks,  etc., 
becomes,  when  sworn  to,  as  in  this  case,  w^hat  is  called 
*9worn  ttsiimony,^  but  the  ^statements'  made  by  McLane 
anywiiere  but  in  this  trial,  of  what  Mclntire  told  him 
(McLane),  were  matters  related  as  in  ordinary  conversation, 
or,  if  under  oath,  as  was  the  case  before  the  coroner, 
Mclotire  was  not  present  and  had  no  opportunity  to  cross- 
examine  him,  and  therefore  they  amounted  to  no  more  than 
conversations,  and  are  in  no  sense  testimony,  which  you  can 
consider  against  Mclntire.  This  same  rule  applies  in  favor 
of  McLane,  who  can  not  be  found  guilty  by  you  upon  the 
strength  of  any  'statements^  made  by  Mclntire  to  Dodge, 
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Heath,  Moore,  or  others,  as  these  statements  of  his  were 
made  iu  McLane's  absence,  and  while  Mclntire  was  not 
under  oath . 

**You  will  bear  in  mind  that  the  counsel  for  the  com- 
monwealth when  these  various  statements  were  admitted  ia 
evidence,  disclaimed  that  they  were  intended  to  operate 
against  any  but  the  defendant  who  may  have  made  them  to 
the  witnesses  who  have  reported  them  here,  and  the  only 
purpose  for  which  you  can  consider  them  is  to  determine 
whether  such  *  aiatemeiixts '  are  consistent  with  the  facts 
which  you  may  find  have  been  established  to  your  satisfac- 
tion. For  instance,  if  you  find  that  McLane  told  a  witness 
that  Mclntire  had  admitted  certain  things  to  him  (McLane), 
you  can  consider  such  statement  as  having  been  made  by 
McLane,  and  can  determine  whether  such  statement  is  con- 
sistent with  McLane's  conduct.  The  same  rule  as  to  the 
'statements'  which  you  may  find  that  Mclntire  made  of  what 
McLane  did.  You  are  to  weigh  such  statements  and  see  if 
they  are  consistent  with  what  you  believe  to  have  been,  not 
McLane's  conduct,  but  altogether  with  respect  to  the  con- 
sistency of  Mclntire's." 

These  instructions  given  by  the  court  of  its  own  motion 
covered  the  whole  ground  of  those  which  were  asked  by 
the  defendants;  they  were  as  clear  and  favorable  and  much 
fuller,  and  therefore  the  court  did  not  err  in  refusing  to 
repeat  them.     {Slate  v.  O'Connor,  11  Nev.  425.) 

In  the  charge  of  the  court  to  the  juiy  the  following 
language  occurs:  ''No single  one  (of  the  instructions)  is 
to  be  considered  by  itself,  but  you  are  to  consider  them  all 
as  one,  and  reconcile  what  you  find  in  one  with  the  contents 
of  all  of  them.  Therefore,  you  will  not  apply  any  single 
one  to  any  single  fact,  but  apply  them  all  in  consideration 
of  every  fact." 

The  appellants  complain  that  this  language  implies  that, 
in  the  opinion  of  the  court,  no  single  instruction  given  at 
their  request  was  perfect  in  itself,  and  that  it  must  have 
had  the  effect  of  depriving  them  of  the  benefit  of  specific 
instructions  applicable  to  particular  facts. 

Wo  do  not  think  the  jury  can  have  been  misled  by  this 
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part  of  the  charge  of  the  court.  It  does  not,  in  our  opinion, 
necessarily  imply  that  none  of  the  special  instructions  was 
perfect  in  itself,  but  merely  convey^  to  the  jury  a  salutary 
caution  not  to  give  an  unlimited  application  to  any  instruc- 
tion until  they  have  first  compared  it  with  other  portions  of 
the  charge,  to  see  how  far,  if  at  all,  it  may  be  qualified 
thereby. 

The  court,  at  the  request  of  the  parties,  gave  several  in* 
structions  on  the  subject  of  reasonable  doubt,  and  there- 
upon added  the  following : 

"The  wisdom  and  charity  of  the  law  provides,  that  if  a 
jury  entertain  a  'reasonable  doubt'  of  a  defendant's  guilt, 
such  defendant  is  entitled  to  be  acquitted.  In  this  case, 
much  has  been  said  about  this  thing  called  *  reasonable 
doubt,'  and  I  have,  at  the  request  of  the  counsel,  given  yon 
several  instructions  wherein  I  use  the  words  'reasonable 
doubt,'*  The  meaning  of  that  term,  as  I  have  used  it,  and 
wherever  it  occurs,  either  in  these  instructions,  or  in  the 
law  books,  is  not  that  if  the  jury  entertain  a  mere  possible 
doubt  they  should  acquit.  There  is  no  fact  depending  iipoii 
testimony,  but  that  a  possible  doubt  may  arise  or  suggest 
itself  to  the  mind  concerning  it,  and  it  is  not  upon  doubts 
of  this  possible  character  that  the  law  says  a  defendant 
shall  be  acquitted.  Further,  in  explanation  of  this  term^ 
'reasonable  doubt,^  I  charge  you  to  dismiss  any  prejudice 
or  feelings  you  may  entertain,  carefully  weigh  and  compare 
and  consider  all  the  testimony  in  this  case,  and  if,  after 
such  comparison  and  consideration,  you  verily  believe  that 
what  you  consider  as  the  facts  all  point  to  the  guilt  of  the 
defendants,  or  either  of  them,  and  further,  that  such  facts 
are  inconsistent  with  any  other  reasonable  conclusion  than 
such  guilt,  and  at  the  same  time  from,  such  facts  you  feel 
an  abiding  conviction  of  such  guilt,  then  there  can  not  be 
said  to  be  any  such  *  reasonable  doubt'  in  your  minds  as  is 
meant  by  the  use  of  that  term  in  these  instructions,  nor 
such  as  will  entitle  a  defendant  to  an  acquittal.^' 

We  see  no  error  in  this  instruction.  It  may  contain  some 
expressions  which,  separated  from  the  context,  aie  open  to 
criticism;  but,  taken  as  a  whole,  it  gives  a  correct  statement 
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of  the   meaning  of  ''reasonable   doubt" — as   correct  and 
definite,  that  is,  as  the  subject  admits. 

Counsel  contend  that  the  expression  used  by  the  court, 
'*  this  thing  called  reasonable  doubt,"  must  have  been  un- 
derstood by  the  jury  as  a  contemptuous  or  disparaging 
reference  to  the  doctrine  contained  in  their  instructions,  but 
we  do  not  think  it  could  have  been  so  understood.  Neither 
do  we  see  that  any  sinister  meaning  was  imparted  to  any 
portion  of  the  charge  by  the  underscoring  of  Avords.  We 
have  copied  the  instructions  literally,  underscoring  and  all, 
and  it  appears  to  us  that  the  words  underscored  are  such  as 
would  naturally  have  been  emphasized  in  reading  them  to 
the  jury. 

If,  as  counsel  contend,  the  court  erred  in  instructing  the 
jury,  that  one  or  both  of  the  defendants  might  be  found 
guilty  of  manslaughter,  it  is  a  matter  of  no  consequence. 
The  error,  if  error  there  was,  was  in  favor  of  the  defend- 
ants, and  the  verdict  shows  conclusively  that  the  jury  f  3und 
no  occasion  to  apply  the  doctrine  of  the  instructions  com- 
plained of. 

In  referring  to  the  testimony  of  the  defendants,  as  wit- 
nesses in  their  own  behalf,  the  court  told  the  jury  that  they 
could  not  believe  them  both,  because  they  were  wholly  in- 
consistent as  to  the  principal  fact  in  the  case. 

This  was  no  transgression  of  the  statutory  and  constitu- 
tional prohibition  against  charging  juries  as  to  matters  of 
fact.  Courts  may  state  the  testimony,  as  well  as  declare 
the  law,  to  juries.     (Const.,  art.  VI.,  sec.  12.) 

In  this  case  the  defendants  did  contradict  each  other  as 
to  the  principal  fact  in  issue,  and  the  court  had  a  right  to 
state  that  contradiction  to  the  jury.  That  two  conflicting 
accounts  of  the  same  transaction  can  not  both  be  believed 
at  the  same  time,  by  the  same  persons,  is  not  a  fact  peculiar 
to  this  case  or  any  case,  but  is  a  principle  of  logic  univer- 
sally applicable,  and  certainly  the  statement  of  it  must 
always  be  harmless  and  it  would  seem  superfluous. 

There  are,  in  addition  to  those  we  have  discussed,  a  num- 
ber of  leas  important  exceptions  to  the  charge  of  the  court, 
which  need  not  be  noticed  in  detail.     They  involve  a  very 
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extended  and  minute  criticism  of  various  passages,  which 
counsel  suppose  may  have  been  understood  in  a  sense  injuri- 
ous to  the  appellants.  Wo  think,  however,  that  although  tho 
charge  may  contain  expressions  here  and  there  which  are 
liable  to  criticism,  it  is  free  from  anything  like  positive  and 
material  error;  and,  on  the  whole,  is  a  fair  and  correct 
statement  of  the  law  applicable  to  the  questions  to  be  deter- 
mined. We  have  copied  those  portions  which  are  most 
complained  of,  and,  without  further  discussion,  leave  them 
to  speak  for  themselves. 

As  to  the  omission  of  the  court  to  charge,  of  its  own 
motion,  upon  certain  points  (the  law  touching  accessaries 
after  the  fact,  for  instance),  we  have  only  to  repeat  what  we 
Lave  frequently  said  heretofore,  that  such  omissions  are  not 
error.  And  they  can  always  be  supplied — as  in  this  case 
tbey  actually  were — by  preparing  special  instructions  and 
presenting  them  to  the  court  for  allowance. 

The  foregoing  are  all  the  points  common  to  both  appeals, 
but  each  of  the  appellants  has  one  or  two  assignments  of 
error  peculiar  to  his  own  case. 

It  appeared  from  the  testimony  of  the  first  witness  ex- 
amined on  the  part  of  the  state,  that  Wallbaum's  death  was 
caused  by  two  gunshot  wounds,  one  in  the  back  of  the 
head,  the  other  in  the  side  of  the  head;  that  the  first  was 
smaller  than  the  second;  that  the  bullet  entering  at  the  back 
of  the  head  had  passed  out  at  the  mouth,  and  that  the 
other  remained  in  the  head  and  was  never  extracted.  At  a 
later  stage  of  the  trial,  it  was  shown  that  at  the  time  of  the 
homicide  the  defendants  had  pistols  of  diflferent  caliber; 
that  of  Mclntire  being  the  larger  of  the  two.  It  would 
seem  that  it  was  part  of  the  theory  of  the  state  that  the 
wound  in  the  back  of  the  head  was  caused  by  a  bullet  out 
of  McLane's  pistol,  and  the  other  by  a  bullet  from  the 
larger  pistol  belonging  to  Mclntire.  At  any  rate,  whether 
this  was  a  part  of  the  theory  of  the  prosecution  or  not, 
counsel  for  Mclntire  seems  to  have  anticipated  that  it 
would  be,  and  he  caused  Mclntire  to  make  an  aflSdavit, 
stating  his  belief  that  the  production  of  the  bullet,  still 
remaining  in  the  brain  of  tho  deceased  at  the  time  he  was 
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buried,  would  show  that  both  wounds  were  made  by  bullets 
of  the  same  size,  and  would  greatly  tend  to  acquit  bim  of 
the  charge  laid  in  the  indictment*.  He  thereupon  moved 
the  court  to  order  an  examination  of  the  body  of  the  de- 
ceased, which  motion  the  court  overruled. 

There  is  no  doubt  that  the  size  of  that  bullet  was  a  mate- 
rial fact.  If  it  had  been  extracted  and  had  proved  to  cor- 
respond to  the  caliber  of  McLane's  pistol,  it  might  have 
been  argued  with  great  force  in  behalf  of  Mclntire  that  the 
smaller  wound  in  the  back  of  the  head  could  not  have  been 
made  with  his  pistol,  which  was  larger  than  McLane's; 
and  his  statement  that  McLane  alone  did  the  shooting 
would  thus  have  received  material  support. 

But  it  does  not  follow  from  the  fact  that  the   testimony 
was  material,  that  the  court  erred  in  overruling  the  mo- 
tion.     We  know  of  no   law   that  empowers   the   district 
court  to  order  any  person  to  make  the  kind  of   examina- 
tion suggested.     There  is  no  person  subject  to  the  orders 
of  the  district  court  for  any  such  purpose.      Undoubtedly 
the  court  might  have  granted  a  continuance  or  adjourned 
the  proceedings  to  enable  the  defendant  to  procure  the  ex- 
amination of  the  body  of  the  deceased,  if  a  proper  applica- 
tion supported  by  a  sufficient  showing  of  facts  had   been 
made.     Cut  the  motion  was  not  for  a  continuance  or  ad- 
journment, and  even  if  it  could  be  so  regarded  the  affidavit 
was  insufficient  to  support  it.     A  motion  of  that  character, 
coming  in  the  midst  of  a  trial,  ought  to  be  very  strongly 
supported,  by  a  showing  that  the  evidence  was  then  for  the 
first  time  discovered,  or  that  it  was  rendered  material  by 
some  unexpected  turn  of  the  proceedings  that  could  not 
reasonably  have  been  anticipated.     The  affidavits  should 
also  show  the  necessity  of  the  adjournment  or  continuance, 
and  the  ability  of  the  party  to  procure  the  evidence  in  case 
his  motion  was  allowed.     On  all  these  points  the  affidavit 
filed  in  support  of  this  motion  was  silent,  and  therefore,  if 
it  were  treated  as  a  motion  for  a  continuance  or  .adjourn- 
ment, it  could  not  be  said  that  the  court  erred  in   overrul- 
ing it. 

But,  as  above  stated,  the  motion  was  of  a  different  charac- 
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ter;  it  was  simply  an  application  to  the  court  to  make  an 
order  tliat  some  person  should  dig  up  the  body  of  tbe  de- 
ceased, extract  the  bullet,  and  produce  it  in  court.  It  was 
a  sufficient  reason  for  denying  this  application  that  the 
court  had  no  power  to  comply  with  it. 

With  reference  to  the  principal  argument,  by  which 
counsel  supports  this  assignment  of  error,  viz.,  that  the 
size  of  the  bullet  was  the  best  evidence  of  the  size  of  the 
pistol  by  which  the  wound  was  produced,  and  therefore, 
that  it  was  the  duty  of  the  court  to  order  an  autopsy — it 
need  only  be  said  that  the  rule  which  requires  the  produc- 
tion of  the  best  evidence,  merely  enables  a  court  to  exclude 
secondary  evidence  of  a  fact,  and  thus  indirectly  to  compel 
a  party  to  produce  the  best.  The  party  who  wishes  to 
avail  himself  of  the  rule,  must,  therefore,  object  to  the  sec- 
ondary evidence  when  it  is  offered,  otherwise  he  loses  its 
heneiSts.  In  this  case,  however,  there  was  no  room  for 
such  an  objection.  The  size  of  the  pistol  or  pistols  with 
which  Wallbaum  was  shot  was  not  an  essential  part  of  the 
case  against  Mclntire,  and  even  if  it  had  been,  the  size  and 
appearance  of  the  wounds,  though  less  conclusive  and  sat- 
isfactory than  the  production  of  the  bullet  which  remained 
in  the  head,  was  still  primary  evidence  of  the  fact  to  be 
proved,  differing  in  degree,  but  not  iu  kind,  from  the  bul- 
let itself.  We  have  no  means  of  knowing  to  what  extent, 
if  an3*,  the  prosecution  relied  upon  the  testimony,  as  to  the 
character  of  the  wounds,  to  prove  that  one  of  them  was 
caused  by  a  bullet  from  Mclntire's  pistol,  but  in  so  far  as 
that  was  a  part  of  the  theory  of  the  state,  he  had  the  un- 
doubted right  to  claim  the  strongest  inference  in  his  favor 
from  the  failure  of  the  state  to  produce  the  bullet,  and 
under  the  instructions  of  the  court  the  jury  must  have  al- 
lowed him  the  benefit  of  every  doubt  arising  out  of  such 
failure. 

But  the  truth  is,  the  case  against  Mclntire  rested  to  a 

very  slight  extent  upon  the  character  of   the  wounds  upon 

the  body  of  the  deceased.     What  convicted  him  was  the 

proof  that  for  days  after  he  pretends  to  have  seen  McLane 

murder  his  employer  and  appropriate  his  valuables,  he  con- 
VoL.  XV— 24 
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tinued  voluntarily  to  associate  with  liim  on  the  most  inti- 
mate and  confidential  terms;  that  he  was  found  in  posses- 
sion of  the  only  thing  of  value  taken  from  the  person  of  the 
murdered  man;  that  he  continued  to  deny  the  fact  of  the 
killing  even  after  his  arrest  at  the  instance  of  McLane,  and 
persisted  in  such  denial  until  informed  of  the  discovery  of 
the  dead  body;  that  he  then  told  a  story  evincing  a  perfect 
knowledge  of  the  details  of  the  crime  and  the  eflforts  made 
to  conceal  it;  that  he  endeavored  to  account  for  his  con- 
duct at  and  subsequent  to  the  killing,  by  the  false  pretense 
that  he  was  afraid  of  McLane,  and  that  he  gave  a  false  ac- 
count of  the  time  when  and  the  manner  in  which  he  got 
possession  of  the  check — the  fruits  of  the  crime.  In  view 
of  these  circumstances,  the  most  positive  proof  tbat  the 
shooting  was  done  by  McLane  alone  would  scarcely  have 
invalidated  the  case  against  Mclntire . 

The  only  remaining  point  in  Mclntire's  appeal  arises  as 
follows:  When  the  case  was  called  for  trial,  McLane  moved 
for  a  continuance  on  the  ground  that  one  Upshire  would, 
if  present,  testify  to  certain  facts.  The  state,  to  prevent  a 
continuance,  admitted  that  the  facts  were  as  stated  in 
McLane's  affidavit,  and  thereupon  the  trial  proceeded. 

The  facts  stated  in  McLane's  affidavit  were  in  corrobora- 
tion of  his  statement  and  the  contradiction  of  Mclntire's 
statement  as  to  thie  occurrences  at  Wallbaum's  ranch  on 
the  thirteenth  of  December,  in  the  afternoon,  and  subse- 
quent to  the  murder  of  Wallbaum. 

The  bill  of  exceptions  shows  that,  in  the  course  of  the 
trial,  McLane's  affidavit  was  read  to  the  jury;  but  it  does 
not  show  that  Mclntire  objected,  that  the  court  made  any 
ruling,  or  that  any  exception  was  taken.  Neither  does  ifc 
show  that  it  was  ever  stated  to  the  jury  that  the  facts  set 
out  in  the  affidavit  were  admitted  by  the  state  to  be  true. 

Under  these  circumstances — no  objection  having  been 
made  in  the  district  court  to  the  reading  of  the  affidavit- 
it  is  unnecessary  to  consider  what  would  have  been  the  re- 
sult if  the  court  had  overruled  an  objection  interposed  at 
the  proper  time.  It  is  clear  that  the  objection  can  not  be 
raised  here  in  the  first  instance. 
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With  respect  to  certain  aflB davits  copied  into  the  tran- 
script, but  not  forming  a  part  of  the  record-,  it  need  scarcely 
be  said  that  they  can  not  bo  considered.  Wo  allude  to 
the  affidavits  suggesting  misstatements  in  the  original 
record  remaining  in  the  district  court,  and  unfairness  on 
the  part  of  the  counsel  for  the  state,  in  his  closing  argu- 
ment  to  the  jury. 

Our  conclusion  upon  this  review  of  all  the  points  urged 
iu  behalf  of  the  defendant,  Mclntire,  is  that  the  record 
discloses  no  error  injurious  to  him,  and  that  as  to  him  the 
judgment  of  the  district  court  must  be  affirmed. 

We  come,  finally,  to  the  separate  assignments  of  error 
made  by  McLane. 

He  complains  that  the  court  erred  in  denying  his  motion 
for  a  change  of  the  place  of  trial.  The  motion  was  sup- 
ported by  affidavits  of  his  counsel,  his  father  and  himself. 
His  counsel  testified  that  he  was  personally  acquainted 
with  a  majority,  and  had  conversed  with  a  large  number,  of 
the  citizens  of  Lincoln  county;  that  he  believed  from  those 
conversations  that  there  was  an  almost  universal  prejudice 
against  the  defendant;  that  he  had  heard  the  opinion  al- 
most universally  expressed,  that  defendant  ought  to  be 
hanged,  even  without  process  of  law,  and  in  one  instance 
had  heard  the  opinion  expressed,  that  if  he  should  be  ac- 
quitted he  would  never  leave  the  town  of  Piocho  alive;  that 
the  feeling  against  the  defendant  had  been  excited  and  kept 
alive  by  highly  injurious  and  prejudicifil  accounts  of  the 
offense  with  which  he  was  charged,  published  in  the  Pioche 
Eecord,  the  only  paper  published  in  the  county;  that  for 
these  reasons  he  thought  any  jury  impaneled  in  the  case 
must  inevitably  be  overawed  by  the  state  of  feeling  prevail- 
ing in  the  county,  and  that  a  fair  and  impartial  trial  could 
not  be  had. 

Defendant  and  his  father  testified  to  their  belief  in  the 
existence  of  the  same  state  of  feeling  in  the  county,  and  to 
the  fact  that  they  feared  at  one  time  that  he  would  fall  a 
victim  to  popular  violence  on  his  way  from  his  place  of  com- 
mitment to  the  county  jail. 

Upon  this  showing  we  can  not  say  that  there  was  any 


372  State  of  Nevada  v.  McLane.         [Sup.  Cfc. 


Opinion  of  the  Court — ^Beatty,  C.  J. 


abuse  of  discretion  on  tbe  part  of  the  court  in  denying  the 
motion.  The  affidavits  contain  little  beyond  the  expression 
of  opinion.  That  of  counsel  for  defendant  states  more  facts 
than  either  of  the  others;  but  the  facts,  as  stated,  are  not 
very  convincing.  He  states  that  he  has  had  numerous  conver- 
sations, but  does  not  state  how  numerous  they  were,  either 
absolutely  or  relatively  to  the  population  of  the  county, 
and  the  injurious  accounts  of  the  offense  which  he  alleges 
were  published  in  the  local  paper,  are  not  set  out,  and  the 
court  had  no  means  of  judging  whether  they  were  of  such 
character  or  frequency  as  to  excite  undue  prejudice.  There 
seems  to  have  been  no  difficulty  and  there  was  very  slight 
delay  experienced  in  obtaining  a  jury  free  from  exception. 

On  the  whole,  we  think  the  application  in  this  case  for 
a  change  of  venue,  was  not  materially  stronger  than  that  in 
the  Case  of  Millain,  3  Nev.  433,  where  the  order  overruling 
the  motion  was  affirmed  by  this  court.  It  is  not  shown  in 
this  case,  any  more  than  in  that,  that  the  parties  threatening 
violence  to  the  defendant  were  either  numerous  or  influ- 
ential; and  we  do  not  understand  that  the  mere  prevalence 
of  a  belief  in  the  guilt  of  a  prisoner,  however  widely 
diffused,  is  a  circumstance  from  which  it  must  be  inferred 
that  a  jury  would  be  intimidated  or  overawed. 

His  motion  for  a  change  of.  the  place  of  trial  being  over- 
ruled, McLane  next  moved  for  a  continuance  to  enable  him 
to  procure  the  attendance  of  one  TJpshire,  as  a  witness  in 
his  behalf.  It  is  conceded  that  his  affidavit  made  a  clear 
case  in  support  of  the  motion.  But  the  district  attorney, 
to  obviate  a  continuance,  offered  to  admit  the  truth  of  all 
that  it  was  claimed  the  witness  would  testifiy  to  if  present 
at  the  trial,  and  thereupon  the  court  overruled  the  motion. 

It  is  settled  law  in  this  state,  that  nothing  short  of  an 
unqualified  admission  of  the  truth  of  the  proposed  testi- 
mony will  justify  the  refusal  of  a  continuance  where,  as  in 
this  case,  the  affidavits  fully  support  the  motion.  {Stale  v. 
Sidge,  2  Nev.  325.)  The  doctrine  seems  to  be  that  the  de- 
fendant has  an  absolute  right  to  the  attendance  of  the  wit- 
ness, or  an  unqualified  admission  of  the  truth  of  every 
material  fact  to  which  he  will  testify.     The  admission  must 
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be  such  as  to  place  the  facts  beyond  controversy,  and  not 
only  to  authorize  but  to  require  the  jury  to  treat  them  as 
incontrovertibly  true  in  all  their  deliberations. 

Tbe  question  is,  whether  McLane  had  the  benefit  of  such 
an  admission  in  this  case.  So  far  as  it  lay  within  the  power 
of  tbe  state  to  do  so,  the  admission  was  clearly  made;  but 
it  is  a  peculiarity  of  this  case  that  the  issue  was  not  exclu- 
sively between  the  state  and  the  defendants.  Each  defend- 
ant was,  in  a  certain  sense,  prosecuting  the  other,  and  the 
circumstances  against  Mclntire  were  such  that  he  had 
no  chance  of  an  acquittal,  unless  he  could  induce  the  jury 
to  believe  his  statement  to  the  effect  that  McLane  alone 
Lad  committed  the  murder  on  December  13,  and  had  then 
compelled  him,  by  threats  and  force,  to  assist  in  concealing 
the  crime. 

It  happened  that  Upshire  came  to  Wallbaum's  ranch  on 
the  afternoon  of  December  13,  and  remained  there  till  next 
morning.  Mclntire  had  stated  before  the  trial,  and  on  the 
trial  testified  that  McLane,  after  killing  Wallbaum,  took 
upon  himself  the  entire  control  of  the  ranch,  domineering 
over  everybody,  ordering  and  directing  everything;  and  that, 
when  Upshire  arrived  and  asked  permission  to  stay  all 
night,  McLane  gave  the  permission,  issued  directions  for 
his  entertainment,  and  next  morning  received  payment 
therefor.  What  McLane  proposed  to  prove  by  Upshire 
was,  that  all  this  was  the  exact  reverse  of  the  truth;  and  it 
is  evident  that  if  he  could  have  done  so  to  the  satisfaction  of 
the  jury  it  would  have  completely  broken  down  Mclntire's 
testimony,  which,  to  whatever  exentit  was  credited,  tended 
much  more  strongly  to  convict  McLane  than  any  other  testi- 
mony in  the  case.  It  is  alsaclear,  as  an  independent  propo- 
sition, without  reference  to  the  statements  and  testimony 
of  Mclntire,  that  it  was  very  important  for  McLane  to  show 
what  he  was  doing  at  Wallbaum's  during  the  afternoon  of 
December  13,  and  what  his  apparent  relations  to  Mclntire 
were  at  the  time.  To  do  this,  he  was  entitled  to  the 
presence  of  Upshire,  or  to  such  an  admission  as  would  put 
the  facts  proposed  to  be  proved  by  him,  beyond  all  contro- 
versy before  that  jury.     No  such  admission  was  or  could, 
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under  the  circamstances  of  this  case,  be  made  bj  the  state. 
The  state  could  not  admit  awaj  Mclu tire's  defense,  nor 
could  he  be  deprived  of  the  privilege  of  testifying  in  his 
own  behalf,  and  thus  putting  in  controversy  all  that  the 
state  proposed  to  admit.  As  a  matter  of  fact,  he  did  so 
testify,  and  did  contradict  everything  alleged  in  McLane's 
affidavit.  His  testimony  was  submitted  to  the  jury,  and 
they  were  instructed,  in  effect,  to  weigh  and  consider  it  fairly 
and  impartially,  and  give  him  the  benefit  of  it,  so  far  as  it 
appeared  to  be  credible.  Under  these  circumstances,  it  ap- 
pears to  us  that  McLane  could  not  have  had  any  benefit 
from  the  state's  admission.  The  jury  could  not  have  given 
full  credit  to  the  admission,  and  at  the  same  time  have 
weighed  and  considered  the  testimony  by  which  it  was 
flatly  contradicted;  and  they  could  not  have  avoided  con- 
sidering the  contradictory  testimony  without  disregarding 
the  instructions  of  the  court  and  the  undoubted  rights  of 
the  defendant,  Mclntire. 

The  case  was  unfortunately  in  such  a  position  that  error 
injurious  to  one  or  the  other  of  the  defendants  was  inevita- 
ble. If  the  court  had  refused  to  instruct  the  jury  to  con- 
sider McTntire's  testimony,  it  would  have  been  error  injurious 
to  him,  and  the  giving  of  the  instruction  just  as  clearly  had 
the  eflfect  of  destroying  the  state's  admission  in  favor  of 
McLane.  If  McLane  had  demanded  an  instruction  to  the 
jury  that  they  were  to  accept  as  incontrovertibly  true  the 
fact  set  out  in  his  affidavit,  it  could  not  have  been  refused 
without  error  as  to  him,  nor  given  without  error  as  to  Mc- 
lntire. No  such  instruction  having  been  asked  or  allowed, 
Mclntire  has  no  ground  of  complaint,  but  it  was  error  as  to 
McLane  to  submit  to  the  consideration  of  the  jury  testi- 
mony in  direct  negation  of  facts  which  he  was  entitled  to 
have  treated  as  incontestable. 

It  is,  therefore,  ordered  that  the  judgment  of  the  district 
court  as  to  the  defendant,  George  W.  McLane,  Jr.,  be  re- 
versed, and  the  cause  remanded  for  a  new  trial,  and  that  the 
judgment  as  to  Frank  Mclntire  be  affirmed,  with  directions 
to  the  district  court  to  appoint  a  time  for  carrying  its  sen- 
tence into  execution. 
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Hawley,  J.,  dissenting: 

In  my  opinion,  the  conrt  did  not  err  in  overruling  the 
motion  of  the  defendant,  McLane,  for  a  continuance.  The 
facts  which  he  expected  to  prove  by  the  witness  Upshire, 
as  set  forth  in  his  affidavit,  are  as  follows:  "That  he  will 
prove  by  said  witness  that  on  Saturday,  the  thirteenth  day 
of  December,  A.  D.  1879,  the  day  on  which  the  defendant, 
Mclntire,  alleges  in  his  statement  that  the  alleged  murder 
of  Fred.  Wallbaum  was  committed,  on  the  afternoon  of 
that  day,  a  stranger,  whose  name  affiant  has  learned  is 
Joseph  Upshire,  came  up  to  Wallbaum's  house  and  asked 
to  stay  all  night;  that  Frank  Mclntire  replied  *  he  did  not 
know  that  he  could,'  as  the  owner  of  the  place  was  out  with 
stock  at  Cain  Springs;  that  he,  said  Upshire,  replied  '  he  had 
no  grub  with  him,  and  if  he  could  stay  he  would  pay  what- 
ever the  bill  was;*  that  he  thereupon  unsaddled  his  horse 
aud  stayed  all  night,  Frank  Mclntire  having  told  two 
squaws,  who  were  at  the  place,  to  prepare  his  supper;  that 
the  said  Upshire  will  further  prove  that  on  the  said  night 
of  December  13  he  saw  the  said  Mclntire  take  two  rosettes 
from  Wallbaum's  blind-bridle  and  put  them  on  a  riding 
bridle  which  Mclntire  claimed  to  be  his  own;  that  the  said 
Upshire  left  Wallbaum's  shortly  after  sunrise,  but  before 
starting  he  asked  Mclntire  what  his  bill  was;  that  Mclntire 
replied  that  it  was  two  dollars;  that  Upshire  then  gave  Mc- 
lntire five  dollars  in  gold,  and  Mclntire  returned  him  three 
dollars  in  silver  in  change;  that  Mclntire  then  told  Upshire 
he  would  probably  see  Wallbaum  at  Coyote  Springs,  Up- 
shire having  intimated  that  he  was  traveling  in  that  direc- 
tion; that  the  said  Upshire  will  prove  that  all  this  conver- 
sation and  all  the  arrangements  about  stopping  all  night, 
and  about  the  supper  and  the  payment  of  the  two  dollars 
for  said  supper,  and  the  handing  the  five  dollars  to  Mclntire, 
and  the  return  of  the  three  dollars  in  change,  took  place 
between  Mclntire  and  said  Joseph  Upshire,  and  that  affiant 
had  no  act,  part,  or  participation  in  said  conversation,  or 
anything  that  related  to  the  aforesaid  acts  that  occurred 
between  the  said  Upshire  and  Mclntire,  and  that  the  entire 
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statements  of  Mclntire  in  relation  to  what  he  states  as  hav- 
ing occurred  between  the  said  Upsbire  and  this  affiant  is 
entirely  untrue  and  without  the  slightest  foundation  in  fact." 

The  record  shows  that,  when  this  affidavit  was  presented, 
the  attorneys  for  the  state  ''admitted  that  if  the  witness 
Upshire  were  present  he  would  testify  to  the  facts  set  forth 
in  the  affidavit,  and  that  such  fads  are  true.^' 

With  this  admission,  it  is  apparent  that  the  defendant, 
McLane,  had  the  full  benefit  of  all  the  facts  set  forth  in  his 
affidavit.  In  considering  his  case  the  jury,  were  bound 
(notwithstanding  the  testimony  of  the  defendant,  Mclntire, 
in  his  own  behalf  to  the  contrary)  to  accept  the  testimony 
that  Upshire  would  have  given,  if  present,  as  absolutely 
true.  What  more  could  the  defendant,  McLane,  ask?  It 
is  easy  to  see  that  a  qualified  admission,  that  if  a  witness 
were  present  he  would  swear  to  certain  facts,  is  not  calcu- 
lated to  have  the  same  force  and  effect  as  if  a  credible  and 
respectable  witness  were  present  in  court  swearing  to  the 
same  state  of  facts.  (See  State  v.  Salge,  2  Nev.  325;  People 
V.  Diaz,  6  Cal.  249;  State  v,  Brette,  6  La.  An.  653;  Peoples, 
Vermilyea,  7  Cow.  369.) 

But  it  is  difficult,  if  not  impossible,  to  determine  how  a 
defendant  could  be  prejudiced  in  a  case  where  the  admission 
is  absolute  and  unequivocal  that  the  testimony  which  the 
absent  witness  would  give  is  true.  In  the  latter  case  the 
defendant  could  read  his  affidavit  as  evidence  —  as  the 
defendant,  McLane,  did  in  the  present  case — and  the  state 
would  be  precluded  from  offering  any  testimony  tending  to 
affect  the  credit  or  to  contradict  or  impeach  the  testimony 
of  the  absent  witness.  {Willis  v.  The  People^  1  Scam.  402; 
Dorninges  v.  The  State,  7  S.  &  M.  478;  Browning  v.  The 
State,  33  Miss.  71.) 

'*  Under  the  admission,"  to  quote  the  language  of  the 
court  in  the  case  last  cited,  "the  prisoner  was  entitled  to 
treat  the  facts  stated  in  his  affidavit  as  absolutely  true, 
according  to  their  force  and  effect,  as  stated,  and  supposing 
that  he  stated  the  facts  not  more  nor  less  strongly  than  the 
truth,  it  is  not  to  be  presumed  that  he  was  prejudiced  by 
their  admission."     (See  also,  Pannell  v.  State,  29  Ga.  681; 
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State  V.  Mooney,  10  Iowa,  506;   Carmon  v.  State,  18  Ind. 
451.) 

The  fact  that  the  issue  in  this  state  '*  was  not  exclusively 
between  the  state  and  the  defendant;"  that  **each  defend- 
ant was  prosecting  the  other,"  did  not  deprive  the  defendant, 
McLane,  of  the  benefit  of  the  unqualified  admission  made 
by  the  state. 

If  the  witness  Upshire  had  been  present  at  the  trial,  his 
testimony  would,  as  McLane  claimed,  have  contradicted 
the  testimony  of  the  defendant,  Mclntlre,  and  it  would  then 
have  been  the  province  of  the  jury  to  decide  whether  the 
witness  Upshire,  or  the  defendant,  Mclntire,  had  sworn 
falsely.  The  defendant,  McLane,  could  only  have  asked,  in 
that  case,  that  the  jury  should  believe  the  testimony  of 
Upshire  to  be  true.  The  admission  was  certainly  as  favor- 
able to  the  defendant  as  if  the  witness  had  been  personally 
present.  It  was  more  favorable.  It  deprived  the  attorneys 
for  the  state  from  arguing  against  the  credibility  of  the 
witness  Upshire,  or  the  truth  of  his  testimony,  as  they 
might  have  done  if  the  witness  had  been  present.  It  is 
begging  the  real  question  at  issue  to  say  that,  under  the 
peculiar  circumstances  of  this  case,  "  the  state  could  not 
admit  away  Mclntire's  defense,"  nor  deprive  him  **of  the 
privilege  of  testifying  in  his  own  behalf." 

Of  course  the  state  could  not,  as  against  the  objection  of 
the  defendant,  Mclntire,  admit  that  Upshire's  testimony 
was  absolutely  true;  for,  as  before  stated,  that  would  prove 
that  Mclntire's  statement,  relative  to  the  facts  that  Upshire 
would  testify  to,  was  false. 

The  defendant,  Mclntire,  had  the  unquestioned  legal 
right  to  have  that  question  submitted  to  the  jury.  But  in 
this  connection  it  must  be  remembered  that  it  is  one  of  the 
peculiar  circumstances  of  this  case  that  he  made  no  objec- 
tion to  the  admission  of  the  truth  of  McLane's  affidavit  for 
continuance,  nor  to  the  reading  of  said  affidavit  as  evidence. 
He  is  not,  therefore,  in  a  position  to  complain.  The  defend- 
aot,  McLane,  can  not  take  advantage  of  any  error  that  was 
solely  prejudicial  to  the  defendant,  Mclntire. 
It  may  be  that,  by  the  admission,  the  defendant,  Mclntire, 
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-was  deprived  of  the  full  force  of  the  instructions  given  to 
the  jury,  to  the  effect  that  it  was  their  duty  to  weigh  and 
consider  the  testimony  of  each  defendant  fairly  and  impar- 
tially, and  give  to  each  the  benefit  of  it  so  far  as  it  appeared 
to  be  credible.  This  only  furnishes  an  additional  reason 
why  the  defendant,  Mclntire,  woiild  have  been  entitled  to  a 
new  trial  if  he  had  made  his  objections  in  the  lower  court 
at  the  pro[)er  time.  It  has  no  force  whatever  as  applied  to 
the  case  of  the  defendant,  McLane.  There  is  nothing  in 
the  admission  made  by  the  state,  nor  in  the  instructions, 
that  deprived  the  defendant,  McLane,  of  any  benefit  that 
he  was  entitled  to. 

The  admission  was  made  in  such  a  manner  as  required 
the  jury,  *'  in  all  their  deliberations,"  to  consider  the  facts 
set  forth  in  McLane's  affidavit  as  "established  beyond  all 
controversy."  It  is  a  self-evident  proposition  that  it  might 
have  prejudiced  the  defendant,  Mclntire,  but  it  could 
not  possibly  have  prejudiced  the  defendant,  McLane.  ,  If 
either  of  the  defendants  is  entitled  to  a  new  trial,  upon 
this  ground,  it  is  the  defendant,  Mclntire,  not  McLane. 

From  the  state  of  the  facts  as  elicited  at  the  trial,  it 
clearly  appears  that  the  defendants  were  entitled  to  .a 
separate  trial,  if  a  sufficient  showing  had  been  made,  and  a 
severance  asked  for  at  the  proper  time. 

It  is,  however,  well  settled,  that  if  a  defendant  fails  to 
make  a  motion  or  an  objection,  when  required  by  the  rules 
of  practice  or  the  principles  of  the  law,  he  can  not  there- 
after take  any  advantage  of  his  own  omission  of  duty  in 
that  respect. 

In  my  opinion,  the  action  of  the  court  in  refusing  to 
grant  the  defendant,  McLane,  a  separate  trial,  is  sustain- 
able, upon  the  ground  that  the  motion  was  made  too  late. 
The  motion  should  have  been  made  before  the  court  com- 
menced to  impanel  the  jury. 

I  concur  iu  the  conclusions  reached  by  the  court  upon 
all  of  the  other  points. 

It  necessarily  follows  from  the  views  I  have  expressed, 
that,  in  my  opinion,  the  judgment  of  the  district  court 
should  be  affirmed  against  both  defendants. 
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[Xos.  1016,  1017.] 

THOMAS  EWING,  Eespondent,  v.  ISAAC  JENNINGS, 

Appellant. 

Judgment  by  Default — Authority  of  Clekk  to  Enter  Judgment. — In 
a  suit  upon  a  judgment,  the  defendant  appeared  and  filed  a  demurrer. 
The  defendant's  attorney  subsequently  filed  with  the  clerk  a  written 
withdrawal  of  the  demurrer:  Held,  that  defendant,  by  withdrawing  his 
Hlemurrer,  without  obtaining  leave  of  the  court  to  file  an  ^nswer,  left  his 
case  in  a  position  to  have  his  default  noted  at  any  time,  upon  the  re- 
quest of  the  plaintiff,  and  that  the  clerk  was  authorized  to  enter  judg- 
ment against  him,  by  default. 

Complaint  on  Judgment — Sufficiency  of. — A  complaint  upon  a  judgment 
is  sufficient  if  it  describes  the  court  in  which  the  alleged  judgment  was 
rendered,  the  place  where  it  was  held,  the  names  of  the  parties,  the 
date  at  which  it  was  entered,  and  the  amount  of  the  judgment. 

Default  should  not  be  Set  aside  for  Mere  Technical  Defense. — A 
judgment  entered  by  default  should  not  be  set  aside  upon  affidavits,  and 
an  answer  which  failed  to  show  that  the  defendant  had  a  good  and  merito- 
rious defense  to  the  action.  The  judgment  should  not  be  set  aside  to 
enable  the  defendant  to  raise  some  technical  objection. 

Judgment  Nunc  Pro  Tunc. — Whenever  a  clerk  fails  to  enter  a  judgment  or- 
dered by  the  court,  it  is  within  the  power  of  the  court  to  order  such 
judgment  to  be  entered  nunc  pro  tune. 

Idem — Evidence  to  Authorize  Order  for  Judgment. — A  judgment  roll 
containing  an  agreement  and  order  for  judgment,  and  the  minutes  of  the 
court  directing  a  judgment  to  be  entered  in  accordance  therewith,  is 
competent  evidence  tending  to  establish  the  facts  necessary  to  authorize 
the  court  to  cmter  the  judgment  nunc  pro  tunc. 

Appeals  from  the  District  Court  of  the  Sixth  Judicial 
District,  Lincoln  County.  The  facts  sufficiently  appear  in 
the  opinion. 

Thompson  Campbell,  Geo.  S.  Sawyer,  and  1\  JV.  W.  Davies, 

for  Appellant: 

[No.  1016.] 

I. .The  judgment  appealed  from  is  void.  The  clerk  was 
not  authorized  to  enter  the  same.  (Providence  Tool  Co,  v. 
Prader,  32  Cal.  634;  Wilson  v.  Clearland,  30  Id.  192;  Eelbj 
y.  Va7i  Austin,  17  Id.  564;  1  Comp.  L.  1213).  A  demurrer 
is  an  answer  within  the  meaning  of  the  statute.  (Oliphant 
V.  WhUneT/,  34  Cal.  25.) 

II.  The  complaint  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action^  and  hence  any  judgment  by  de- 
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fault  based  upon  it  can  not  be  sustained.  (Freeman  on 
Judgments,  sec.  456;  1  Comp.  L.  1122;  Keys  v.  Grannis,  3 
Nev.  548;  Young  v.  Wright,  52  Cal.  407.) 

III.  When  the  party  shows  that  he  is  not  in  fault,  and 
that  he  has  a  legal  defense  upon  the  merits,  the  application 
to  set  aside  the  judgment  by  default  should  be  granted. 
•  IV.  A  judgment  by  default  is  appealable  when  the  judg- 
ment is  either  void  or  irregularly  entered.  {Livermore  v. 
Campbell,  52  Cal.  77;  People  v.  Greene,  52  Id.  577;  Kiddy. 
I'he  Four  Twenty  M.  Co.,  3  Nev.  381.) 

[No.  1017.] 

I.  To  prove  the  rendition  of  a  judgment  at  a  prior  term 
of  court,  so  as  to  allow  of  its  entry  nunc  pro  tunc,  there 
must  be  some  entry  or  memorandum  on  or  among  the 
records  of  the  court.  It  must  be  in  some  book  or  record 
required  to  be  kept  by  law  in  that  court.  The  data  for  the 
entry  must  be  found  in  the  technical  record,  which  is  the 
judgment  roll.  {Hahn  v.  Kelly,  34  Cal.  421;  Crosivell  w. 
Byrnes,  9  Johns.  290;  Freeman  on  Judgments,  sees.  76,  82; 
SIwLvp  V.  Daugney,  33  Cal.  505;  Spanegel  v.  Dellingei\  34 
Id.  476;  Hobbs  v.  Duff,  43  Id.  485.) 

II.  The  respondent  lost  all  rights,  if  any  he  ever  had,  by 
his  laches. 

A,  B.  O^DougJierty,  and  Kirhpatrick  dk  Stepliens,  for  Ee- 
spondent: 

[No.  1016.] 

I.  The  clerk  had  authority  to  enter  judgment  by  default 
after  the  withdrawal  of  defendant's  demurrer.  (Civil  Pr. 
Act,  172;  20  Cal.  116;  49  Id.  346.) 

II.  The  testimony  in  support  of  defendant's  motion  to 
set  aside  the  entry  of  default  and  judgment  does  not  show 
any  merits,  and  is,  therefore,  insufficient.  (Freeman  on 
Judgments,  sec.  108.) 

[No.  1017.] 

The  court  had  power  to  enter  the  judgment  nunc  pro 
tunc.  (Freeman  on  Judgments,  sees.  61-63;  6  Florida, 
721;  15  Pa.  272;  7  Gray,  172;  9  Id.  209.) 
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By  the  Court,  Hawley,  J. : 

la  1871  the  plaintiff  commenced  an  action  against  the  de- 
fendant, in  the  district  court  of  Lincoln  county,  upon  a 
promissory  note. 

In  1872,  after  issue  joined,  the  case  was  set  for  trial,  and 
upon  being  called,  it  was,  as  the  minutes  of  the  court  show, 
agreed  in  open  court,  by  and  between  the  respective  attor- 
neys, that  the  plaintiff  should  take  judgment  against  the 
defendant  in  accordance  with  the  prayer  of  the  colnplaint, 
and  for  costs  of  suit.  The  agreement  specifies  the  precise 
amount  for  which  judgment  is  to  be  entered.  In  pursuance 
of  this  agreement,  the  court  ordered  judgment  to  be  en- 
tered in  favor  of  the  plaintiff.  No  judgment  was  regularly 
entered  in  the  judgment  book  by  the  clerk.  A  judgment 
roll  was  prepared,  which  contained  a  copy  of  the  agreement 
and  order  for  judgment,  as  set  out  in  the  minutes  of  the 
court. 

In  1877,  the  plaintiff  commenced  an  action  upon  said 
judgment.  The  record  shows  that  a  necessity  existed  for 
the  commencement  of  this  suit,  nearly  five  years  having 
elapsed  since  the  entry  of  said  judgment.  The  defendant, 
in  the  month  of  June,  1877,  appeared  and  interposed  a 
demurrer  to  the  complaint.  No  further  action  was  taken 
until  the  sixteenth  of  June,  1879,  at  which  time  the  defend- 
ant's attorney  filed  with  the  clerk  a  written  withdrawal  of 
tbe  demurrer.  Thereafter,  on  the  eighth  day  of  August, 
1879,  the  clerk  of  the  district  court  entered  judgment 
against  the  defendant  by  default.  The  defendant,  subse- 
quently, moved  the  court  to  set  aside  this  judgment,  and  to 
allow  him  to  answer  the  complaint.  On  the  day  this  motion 
came  up  for  hearing,  the  plaintiff  moved,  in  the  action 
brought  in  1871,  for  judgment  nunc  pro  tm\c,  as  of  May  31, 
1872. 

The  court  granted  plaintiff's  motion,  and  denied  the 
motion  of  defendant.  The  appeal  in  case  No.  1016  is  taken 
from  the  order  of  the  court,  denying  defendant's  motion  to 
set  aside  the  default  and  judgment,  and  the  appeal  in  No. 
1017  is  taken  from  the  order  of  the  court,  granting  plaintiff 's 
motion  for  a  judgment  nunc  pro  tunc. 
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It  is  contended  by  appellant's  counsel,  that  the  clerk  had 
no  authority  to  enter  the  judgment  by  default.  If  the  de- 
fendant had  failed  to  appear  in  the  case  within  the  time 
prescribed  by  statute,  the  clerk  would  undoubtedly  have 
been  authorized  to  note  his  default  and  enter  judgment 
against  him.     (1  Comp.  L.  1213.) 

This  is  not  denied;  but  it  is  argued  that,  upon  the  filing 
of  the  demurrer,  the  clerk  ceased  to  have  any  authority  to 
act  without  an  order  of  the  court.  This  position  is  unten- 
able. When  the  demurrer  was  withdrawn,  the  case  stood 
in  the  same  condition  as  if  no  demurrer  had  been  filed.  If 
the  defendant  desired  to  file  an  answer,  he  should  have  ob- 
tained an  order  of  court  granting  him  time  to  do  so.  By 
withdrawing  his  demurrer,  without  obtaining  leave  of  the 
court  to  file  an  answer,  he  left  his  case  in  a  position  to  have 
his  default  noted,  at  any  time,  upon  the  request  of  plaintiff. 
There  was  no  exercise  of  any  judicial  functions  by  the  clerk 
in  entering  the  default.  His  act  was  purely  ministerial, 
and  was  authorized  by  the  statute. 

The  complaint  states  facts  sufBcient  to  constitute  a  cause 
of  action.  It  describes  the  court  in  which  the  alleged 
judgment  was  rendered,  the  place  where  it  was  held,  the 
names  of  the  parties,  the  date  at  which  it  M'as  entered,  and 
the  amount  of  the  judgment.  This,  is  all  the  certainty  that 
is  required  by  the  authority  cited  by  appellant.  (Freeman 
on  Judgments,  sec.  456.)  If  there  was  not  in  fact  any  such 
judgment,  that  was  a  matter  of  defense.  By  his  default  the 
defendant  admitted  all  the  material  averments  of  the  com- 
plaint, and  they  are  sufficient  to  support  the  judgment. 

The  court  did  not  abuse  its  discretion  in  refusing  to 
grant  appellant's  motion  to  set  aside  the  judgment  and  allow 
him  to  answer.  Appellant's  affidavit  alleging  misconduct 
on  the  part  of  his  attorney  in  withdrawing  the  demurrer,  is 
fully  denied  by  the  affidavit  of  the  attorney.  It  fails  to 
show  that  he  had  a  good  and  meritorious  defense  to  the 
action.  The  verified  answer  accompanying  the  affidavit 
presents  only  a  technical  defense.  It  is  based  upon  the 
theory  that  the  judgment  sued  upon  was  not  regularly 
entered  by  the  clerk.      The  statute   should  only  be   em- 
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ployed  in  furtherance  of  justice.  It  should  not  be  used 
for  the  purpose  of  enabling  a  defendant  to  raise 
some  technical  objection.  (Freeman  on  Judgments,  sec. 
108;  Jones  v.  San  Francisco  Sulphur  Company,  14  Nev. 
172.) 

This  disposes  of  the  appeal  in  case  No.  1016. 

It  follows  from  the  conclusions  reached,  that  appellant 
would  not  be  benefited,  save  as  to  the  costs  on  appeal,  if 
the  order  rendering  judgment  ?^?mc  pro  <u7/c  was  reversed. 
But  we  are  of  opinion  that  the  court  did  not  err  iu 
ordering  the  judgment  to  be  so  entered.  Whenever  a  clerk 
fails  to  enter  a  judgment  ordered  by  the  court,  it  is  within 
the  power  of  the  court  to  order  such  judgment  to  be  entered 
nunc  pro  tunc.  Courts  have  a  continuing  power  over  tlieir 
records,  and  can  amend  the  same,  or  supply  any  defect  or 
omission  therein,  if  there  is  anything  in  the  record  to 
amend  by. 

The  judgment  roll  containing  the  agreement  and  order 
for  judgment,  and  the  minutes  of  the  court,  was  competent 
evidence  tending  to  establish  the  facts  necessary  to  authorize 
the  court  to  enter  the  judgment  tmnc  pro  tunc.  (Freeman 
oa  Judgments,  sec.  G3,  and  authorities  there  cited.) 

The  orders  and  judgments  appealed  from  are  affirmed. 


[No.  948.] 

SOUTHERN  CEOSS  GOLD  AND  SILVER  MINING 
COMPANY,  Respondent,  v.  EUROPA  MINING 
COMPANY,  Appellant. 

Mixing  Claim— Sufficient  Marking  of  Boundary  Lines. — Where  stakes 
and  stone  monuinents  were  put  at  each  corner  of  the  claim,  and  at  the 
center  of  each  of  the  end  lines:  Jleldf  to  be  a  sufficient  marking  of  the 
boundaries. 

Idem— Record  of  Claim,  When  not  Necessary. — A  record  is  not,  under  the 
laws  of  congress,  essential  to  the  validity  of  a  mining  claim,  unless 
made  obligatory  by  local  regulations. 

Idem — Notice  op  Location. — A  notice  of  location,  which  called  for  stone 
monuments  at  each  corner  of  the  claim,  and  described  it  as  being  bounded 
by  four  other  well-known  claims  :  Held,  sufficiently  definite,  as  to  the 
locus  of  the  claim. 
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Assays  of  Rock  Taken  after  Location  of  Claim — Competent  Evidence 
TO  Prove  Existence  of  Mineral  Vein. — Assays  of  rock  which  was 
taken  from  a  mining  claim,  long  after  the  date  of  its  location,  are  compe- 
tent evidence,  as  tending  to  show  that  the  locators  had  discovered  a  vein, 
at  the  time  of  the  location. 

Appeal  from  the  District  Court  of  the  First  Judicial 
District,  Storey  County. 

The  facts  appear  in  the  opinion. 

Lewis  &  Deal,  for  Appellant. 
Kirkpairick  &  Stephens,  for  Eespondent. 

By  the  Court,  Beatty,  C.  J. : 

This  is  an  action  to  recover  possession  of  a  mining  claim. 
The  defendant,  appealing  from  the  judgment  and  order  de- 
nying its  motion  for  a  new  trial,  contends  that  the  district 
court  erred  in  finding  as  a  fact  that  there  was  a  suflScient 
marking  of  the  boundary  lines  of  the  location  under  which 
-the  plaintiflF  claims  the  ground  in  controversy. 

We  think  there  was  abundant  evidence  to  sustain  the 
findings  of  the  court  on  this  point.  It  showed  that  stakes 
and  stone  monuments  were  put  at  each  corner  of  the  claim 
and  at  the  center  of  each  of  the  end  lines.  This  was  much 
more  than  the  marking  held  to  be  sufficient  in  Gleeson  v. 
Martin  White  Company  13  Nev.  462;  and  as  much  as  has 
over  been  required  under  the  most  stringent  construction 
of  the  mining  law. 

Next  it  is  contended  that  no  suflScient  record  of  plaintiff's 
claim  was  proven. 

Record  is  not,  under  the  act  of  congress,  essential  io 
the  validity  of  a  mining  claim.  {Golden  Fleece  Co.  v.  Cable 
Con.  Co.,  12  Nev.  323.)  It  is  only  necessary  when  made 
obligatory  by  local  regulations,  and  there  was  no  proof  ia 
this  case  of  any  such  local  rule.  It  was,  however,  proved 
that  plaintiff's  notice  of  location  was  recorded  in  the  dis- 
trict records,  and  we  think  that  the  notice  contained 
enough  in  itself  to  satisfy  the  law.  It.  called  for  stone 
monuments  at  each  corner  of  the  claim,  and  described  it  as 
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bounded  by  four  other  claims.  If  it  were  necessary,  iu 
order  to  support  the  findings  of  the  court,  we  would  pre- 
sume that  these  other  claims  were  well  known  and  defined 
by  permanent  monuments.  If  they  were  so  defined,  there 
can  be  no  question  that  plaintiff's  notice  was  sufficiently 
defiqite  as  to  the  locus  of  its  claim,  and  it  is  not  pretended 
that  it  was  deficient  in  any  other  respect. 

Lastly,  it  is  said  the  district  court  erred  in  permitting 
an  assayer  to  testify  to  the  results  of  assays,  of  rock  taken 
from  plaintiff's  claim  long  after  the  date  of  its  location. 

The  object  of  this  testimony  was  to  prove  that  the  loca« 
tors  had  discovered  a  vein  at  the  time  of  the  location,  and 
appellant  contends  that  it  had  no  such  tendency^  and  was 
therefore  immaterial  and  irrelevant. 

We  think  the  evidence  had  a  distinct  tendency  to  prove 
the  fact  at  issue.  It  proved  the  existence  of  mineral-bear- 
ing rock  in  the  claim  at  the  date  of  the  assays,  and  since 
veins  do  not  grow  and  become  mineral-bearing  in  a  year  or 
two,  it  proved  that  the  vein  was  there  at  the  date  of  the  lo- 
cation, and  proof  of  the  existence  of  a  vein  is  an  essential 
step  in  proving  its  discovery. 

The  record  discloses  no  error  in  the  proceedings  of  the 
district  court,  and  the  judgment  and  order  appealed  from 
are  affirmed. 


[No.  95L] 

THE  STATE  OF  NEVADA,  Eespondent,  v.  THE 
NOETHEEN  BELLE  MILL  AND  MINING  COM^ 
PANT,  Appellant. 

Appeal  prom  Jctdgment — Suppiciency  op  Evidence  not  Considered. — 
Where  the  appeal  is  from  the  judgment  alone,  the  question  of  the  suffi- 
ciency of  the  evidence  to  sustaii^the  findings  will  not  be  considered. 

Suppiciency  op  Complaint — Genebal  Demurreb. — Where  the  only  fault, 
in  the  complaint  is  an  ambiguity  in  stating  the  amount  of  tax  at  a  less 
sum  than  the  assessed  value  of  the  property:  Held,  that  a  general  de- 
murrer was  properly  overruled. 

Existence  op  a  Delinquent  List  not  Essential  to  the  Kioht  op  Action 

POB  Taxes. — The  court  refused  to  permit  the  defendant  to  introduce 

evidence  tending  to  show  that  the  tax  sued  for  had  not  been  entered  on 

the  delinquent  list  before  the  action  was  commenced :  Held^  that  the 
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evidence  oflfered  was  immaterial,  and  that  the  court  did  not  err  in  ex- 
cluding it. 

Secokd  Assessment  Valid. — The  assessor  first  made  an  irregular  and  insuffi- 
cient assessment,  and  afterwards  made  one  in  conformity  to  law:  Held, 
that  the  second  assessment  was  valid. 

Assessment  Roll — Time  for  Completing  it  Directory — Defense  when 
Taxpayer  has  been  Injured. — The  provision  of  the  statute  as  to  the 
time  for  completing  the  assessment  roll  is  merely  directory,  and  any 
irregularity  in  that  respect  is  a  defense  in  an  action  for  the  taxes,  only 
to  the  extent  that  the  taxpayer  has  been  injured  thereby. 

Tax  on  Proceeds  of  Mines — Deduction  of  Fifteen  Dollars  per  Ton  on 
Freiberg  Process  not  Allowed  in  Addition  to  Actual  Cost.— A 
mining  comp.any  working  ores  under  the  Freiberg  process  is  not  entitled 
to  an  exemption  of  fifteen  dollars  per  ton  in  addition  to  the  actual  cost  of 
working  the  ore.  (State  v.  Eureka  Con,  M,  Co.,  8  Nev.  15,  and  State  v. 
Northern  Belle  M,  d  M,  Co.,  13  Nev.  250,  affirmed.) 

Appeal  from  the  District  Court  of  the  Eighth  Judicial 
District,  Esmeralda  County. 

The  facts  appear  in  the  opinion. 

Garber  &  Thornton,  for  Appellant. 

M.  A.  Murphy^  Attorney-General,  for  Kespondent. 

By  the  Court,  Beatty,  C.  J. : 

This  is  a  suit  for  delinquent  taxes;  plaintiff  had  judg- 
ment; defendant  appeals.  There  was  amotion  for  a  new 
trial  in  the  district  court,  but  the  appeal  being  from  the 
judgment  alone,  we  can  not  consider  any  of  the  questions 
argued  by  counsel  touching  the  sufficiency  of  the  evidence 
to  sustain  the  findings.  Aside  from  these  questions  there 
are  but  two  assignments  of  error  to  be  noticed. 

1.  It  was  not  error  to  overrule  the  demurrer  to  the  com- 
plaint. The  demurrer  was  general — that  the  complaint  did 
not  state  facts  sufficient  to  constitute  a  cause  of  action — 
but  the  only  fault  pointed  out  in  the  complaint  is  an  ambi- 
guity. The  amount  of  tax  alleged  to  have  been  levied 
and  to  have  become  delinquent  was  only  a  little  over  three 
thousand  dollars,  when,  according  to  the  assessed  valne  of 
the  property,  it  should  have  been  upwards  of  five  thousand 
dollars.     This  may  have  been  ground  for  special  demurrer. 
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bat  there  can  be  no  doubt  that  the  complaint  stated  a  good 
canse  of  action  for  the  amount  demanded  and  recovered, 
and  the  general  demurrer  was  properly  overruled. 

2.  The  court  refused  to  permit  the  defendant  to  introduce 
evidence  tending  to  show  that  the  tax  sued  for  had  not  been 
entered  on  the  delinquent  list  before  the  action  was  com- 
menced. 

The  delinquent  list  offered  in  evidence  was  in  due  form, 
and  purported  to  have  been  made  at  the  proper  time,  which 
was  long  before  the  commencement  of  this  suit.  Such 
being  the  case,  it  is  very  doubtful  whether  parol  evidence, 
tending  to  falsify  the  officer's  return,  would  have  been  ad- 
missible, even  if  it  had  been  material  under  the  pleadings. 
(Cooley  on  Taxation,  196,  196.)  But  aside  from  this 
question,  it  is  clear  that  in  this  case  the  evidence  offered 
was  immaterial.  It  is  settled,  in  this  state,  that  the  existence 
of  a  delinquent  list  is  not  essential  to  the  right  of  action 
for  taxes  that  ought  to  have  been  returned  delinquent.  (4 
Nev.  338,  10  Id.  78.)  It  may  affect  the  right  of  the  district 
attorney  to  prosecute  the  suit,  but  if  so,  his  want  of  au- 
thority is  the  ground  of  a  preliminary  motion  to  dismiss 
the  action — not  of  defense  to  the  merits,     (10  Nev.  78.) 

The  testimony,  then,  which  was  excluded  by  the  court,  if 
offered  for  the  purpose  of  securing  a  dismissal  of  the  action, 
on  the  ground  that  it  was  commenced  without  authority, 
came  too  late  when  the  case  was  on  trial,  and  if  offered  to 
sustain  any  issue  made  by  the  pleadings,  it  was  immaterial. 

There  was  no  issue  of  fact  as  to  the  regularity  of  the  as- 
sessment, or  the  non-payment  of  the  tax  sued  for.  The  an- 
swer did,  it  is  true,  deny,  on  information  and  belief,  that 
there  was  any  assessment;  but  its  positive  averments  in  re- 
gard to  the  matters  relied  on  as  a  defense  to  the  action,  were 
wholly  inconsistent  with  this  qualified  denial.  What  clearly 
appears  from  the  allegations  of  the  answer  is,  that  the  as- 
sessor, having  first  made  an  irregular  and  insufficient  as- 
sessment, afterwards  made  one  in  conformity  to  law,  and 
the  question  presented  is,  whether  such  second  assessment 
was  valid.  If  it  was,  and  if  the  action  of  the  board  of 
equalization,  in  attempting  to  reduce  it,  was  void,  as  the 
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court  found  it  was,  then  there  was  no  question  as  to  the 
right  of  the  state  to  recover. 

We  think  the  second  assessment  was  valid  on  the  facts 
.stated  in  the  answer. 

The  first  assessment  failed  to  show  the  cost  of  extracting, 
transporting,  and  reducing  the  ore,  and  afforded  no  means 
of  ascertaining  the  net  proceeds.  The  second  assessment 
was  according  to  the  form  prescribed  by  the  statute.  (Comp. 
L.  3246.) 

It  stated  the  whole  number  of  tons,  the  gross  yield, 
the  actual  cost  of  extraction,  transportation,  and  reduction, 
and  the  resulting  net  yield  or  taxable  value.  This  exceeded 
the  first  valuation  by  a  sum  equal  to  fifteen  dollars  per  ton 
on  the  whole  amount  of  ore  reduced,  thus  proving  by  the 
facts  which  the  assessor  is  required  to  ascertain  and  set 
down  on  the  assessment  roll,  that  his  former  valuation  was 
the  result  of  an  erroneous  construction  of  the  provision  re- 
lating to  ores  worked  by  the  Freiberg  process.  (Comp.  L. 
3245.) 

We  see  no  reason  why  the  second  and  regular  assessment 
should  be  deemed  invalid  on  account  of  the  first  and  irregu- 
lar assessment  for  the  same  quarter.  They  were  not  at  all 
inconsistent  as  to  the  facts  which  an  assessment  should 
show.  Taking  them  both  together,  the  true  assessable  value 
of  the  ores  was  plainly  evident,  and  the  only  discrepancy 
they  exhibited  was  fully  explained.  We  think  the  assessor 
not  only  had  the  power,  but  it  was  his  imperative  duty  to 
make  an  assessment,  showing  the  facts  which  the  law  re- 
quires him  to  set  down,  notwithstanding  a  previous  irregu- 
lar assessment  which  failed  to  exhibit  the  facts.  If  it  be 
claimed  that  the  answer  showed  the  second  assessment  to 
have  been  made  after  the  time  prescribed  by  the  statute, 
this  objection  is  fairly  met  in  the  opinion  of  the  district 
judge.  The  provision  as  to  the  time  for  completing  the 
assessment  roll  is  merely  directory,  and  any  irregularity  in 
that  respect  is  a  defense  in  an  action  for  the  taxes  only  to 
the  extent  that  the  taxpayer  has  been  injured  thereby. 
{Hart  V.  Plum,  14  Cal.  155;  4  Nev.  338.)  In  this  case  it  is 
clear  that  there  was  no  injury.     The  second  assessment  was 
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correct,  and  the  defendant  bad  an  opportunity,  of  which  it 
availed  itself,  to  appeal  to  the  board  of  equalization.  That 
body  attempted  to  reduce  the  assessment  back  to  its  origi- 
nal amount  by  again  deducting  fifteen  dollars  per  ton  from 
th.e  ascertained  net  value.  The  district  court  finds  that 
this  attempt  by  the  board  was  wholly  void,  and  we  would 
be  bound  to  presume  that  the  finding  was  sustained  by  the 
evidence,  even  if .  the  allegations  of  the  answer,  with  the 
annexed  exhibits,  did  not  show  of  themselves  that  what  the 
board  of  equalization  undertook  to  do  was,  not  to  correct 
valuations,  but  to  exempt  from  taxation  property  which, 
under  the  law  and  the  constitution,  could  not  be  exempted. 
(8Nev.  22,  24;13Id.  260.) 

Our  conclusion  is  that,  under  the  pleadings,  the  delin- 
quent list  was  immaterial,  and  evidence  to  impeach  it 
equally  so.  The  district  court,  therefore,  did  not  err  in  ex- 
cluding such  evidence,  and  its  judgment  is  affirmed. 


[No.   959.] 

PETEE  LIGHTLE,  Bespondent,  v.  F.  BERNING  et  al., 

Appellants. 

Undeetaking — Statttfe  of  Frauds. — An  undertaking,  executed  to  the 
sheriff,  and  agreeing  to  satisfy  any  judgment  that  plaintiff  in  a  certain 
action  might  recover,  is  not  a  "  special  promise  to  answer  for  the  debt, 
default,  or  miscarriage  of  another." 

Idem— CoNSiDEBATioN  of,  Need  not  be  Expressed. — Such  an  undertaking 
is  not  void,  because  the  consideration  is  not  expressed  therein. 

Objection — Ground  of,  Must  be  Stated. — The  particular  ground  of  an  ob- 
jection or  exception  taken  to  the  admission  of  evidence  must  be  stated. 

Findings  Sustained  by  the  Evidence. — Upon  a  review  of  the  evidence; 
Held,  sufficient  to  sustain  the  findings  of  the  court,  that  the  property 
mentioned  was  attached  by  the  sheriff  and  taken  into  his  possession  and 
so  kept  until  the  undertaking  sued  on  was  delivered. 

Release  of  Attached  Property — Sufficient  Consideration  for  Under- 
taking.— The  release  of  property  from  an  attachment  constitutes  a  suf- 
ficient consideration  for  the  undertaking. 

Undertaking — Title  of  Court  where  Action  was  Pending. — The  under- 
taking in  this  case  did  not  state  in  what  court  the  action  mentioned  was 
pending.  The  complaint  averred  the  facts  which  were  not  denied  in  the 
answer:  Held^  that  defendants  were  not  injured  by  the  admission  of 
the  undertaking  in  evidence* 


S90  LiGHTLE  V.  Bebning.  [Sup.  Ct. 

Opinion  of  the  Court — Leonard,  J. 

Common  Law  Bond. — Held,  that  the  undertaking  sued  on  is  a  valid  common 
law  obligation  for  the  payment  of  money. 

Appeal  from  the  District  Court  of  the  Second  Judicial 
District,  Douglas  County/ 

The  facts  are  stated  in  the  opinion. 

B.  M,  Clarke^  for  Appellants : 

I.  No  attachment  was  ever  levied.  The  sheriff  was  never 
in  possession.  There  was  no  consideration  to  support  the 
promise  of  the  undertaking.  (Laveaga  v.  Wise,  13  Nev. 
296.) 

II.  The  paper  in  suit  is  not  an  undertaking  to  release 
attached  property.  It  is  not  so  recited  in  the  paper.  It 
does  not  run  to  the  plaintiff.  It  was  not  made  upon  the 
order  of  the  court  or  judge  discharging  the  attachment. 
(1  Comp.  L.  1200,  1201.)  It  is  a  simple  promise  to  pay 
to  the  sheriff  a  sum  of  money  therein  named,  if  Lightle 
should  recover  judgment  against  Smith;  for  what  consider- 
ation, is  not  recited,  and  for  what  consideration,  must  ap- 
pear from  some  other  source  than  the  instrument. 

Wells  dc  Stewarty  also  for  Appellants: 

The  court  erred  in  not  allowing  defendants  to  traverse 
the  return  of  the  sheriff,  by  oral  testimony.  {Bitter  v. 
Scannell,  11  Cal.  238;  3rUchell  v.  HackeU,  14  Id.  661;  6  Nev. 
352;  21  Pick.  187;  6  N.  H.  393;  Drake  on  Attach.  210.) 

A.  0.  JElliSy  and  Moses  Tebbs,  for  Kespondent: 
The  bond  is  not  a  statutory  bond;  but  it  may  be  re- 
covered upon  as  a  common  law  bond.  (Palmer  v.  Vance,  13 
Cal.  563;  Gan^elson  v.  Beeder,  23  Iowa,  21;  Cook  v.  Boyd, 
16  B.  Mon.  556;  Aud  v.  Magmder,  10  Cal.  282.)  Although 
the  court,  in  which  the  action  of  Lightle  v.  Smith  was  pend- 
ing, is  not  named  in  the  bond,  still  this  might  have  been 
explained  by  evidence,  and  was  so  explained  and  shown  by 
the  pleadings  and  proofs.     {Palmer  v.  Vance,  13Cal.  553.) 

By  the  Court,  Leonard,  J. : 

Plaintiff  recovered  judgment  against  defendants  upon  the 
following  undertaking,  to  wit: 


\ 
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"Carson  Eiver,  Douglas  County,  Nevada. 

**  We,  the  undersigned,  agree  to  pay  to  P.  H,  Roan, 
sheriff  of  said  county,  the  sum  of  five  hundred  and  eighty- 
two  dollars  and  sixty-two  cents  ($582.62)  to  satisfy  any 
judgment  not  exceeding  that  amount,  in  the  case  now  pend- 
ing of  Peter  Lightle  v .  G,  E.  Smith.         F.  Berning, 

*' September  16,  1875.  John  S.  Childs." 

Plaintiff  is  the  assignee  of  Boan,  the  promisee  named  in 
the  undertaking. 

This  appeal  is  taken  from  the  judgment  and  from  an 
order  overruling  defendant's  motion  for  a  new  trial. 

Upon  the  pleadings  and  evidence,  the  court  found  as 
facts,  that  **  on  or  about  September  15,  1875,  P.  H.  Boan, 
mentioned  in  complaint  as  sheriff  of  and  for  said  Douglas 
county,  levied  upon,  took  in  possession,  and  had  under  his 
control,  under  and  by  virtue  of  the  writ  of  attachment 
mentioned  in  plaintiff's  complaint,  thirty-three  head  of 
cattle  and  seven  head  of  horses,  belonging  to  C.  E.  Smitb, 
defendant  in  said  writ  of  attachment;  that  afterwards,  and 
on  said  fifteenth  day  of  September,  1875,  said  defendants 
herein,  upon  the  consideration  that  said  sheriff  would  re- 
linquish his  said  attachment  and  return  said  property  to  the 
possession  of  said  Smith,  made  and  delivered  to  said  sheriff 
the  undertaking  mentioned  in  said  complaint;  that  upon 
receiving  said  undertaking,  and  in  consideration  thereof, 
said  sheriff  did  relinquish  the  said  attachment,  and  did 
return  all  of  said  property  to  the  possession  of  said 
Smith,  and  accepted  said  undertaking ;  that  on  or 
about  April  2,  1877,  said  sheriff,  in  consideration  of  his 
liability  to  said  Peter  Lightle,  by  reason  of  said  attach- 
ment, and  the  surrender  of  said  property,  sold,  assigned, 
transferred,  and  delivered  said  undertaking  to  this  plaintiff; 
that  plaintiff  has  never  sold,  assigned,  or  parted  with  the 
same,  and  that  no  part  of  said  undertaking  has  been  paid." 
The  answer  admits  that  the  case  of  Lightle  v.  Smith  was 
commenced  in  the  second  judicial  district  court,  in  Douglas 
county,  Nevada;  that  in  said  action  plaintiff  recovered 
judgment  against  defendant  for  five  hundred  and  eighty- 
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four  dollars  and  sixty<-two  cents,  with  interest  and  costs; 
that  no  portion  has  been  paid,  and.  that  plaintiff,  Lightle» 
caused  execution  to  issue  against  the  defendant.  Smith, 
which  was  returned  wholly  unsatisfied,  prior  to  the  com- 
mencement of  this  action. 

The  answer  denies  that  the  sheriff,  Boan,  attached  the 
property  mentioned,  or  any  part  thereof,  and  alleges  want 
of  consideration  to  support  the  undertaking. 

It  is  not  claimed  by  counsel  for  defendants,  that  the  con- 
tract or  undertaking  in  question  is  within  the  statute  of 
frauds — that  is  to  say,  that  it  is  a  **  special  promise  to  an- 
swer for  the  debt,  default,  or  miscarriage  of  another,"  and 
from  the  following  authorities  it  seems  not  to  be  so. 
(Allen  V.  Tliompson,  10  N.  H.  33;  Mercein  v.  Mack,  10  Wend. 
461;  Farley  Y.  Cleveland,  4  Co  wen,  434;  Williams  y.  Leper  ^ 
3  Burrow,  1886;  Barrell  v.  Trussell,  4  Taunt.  116;  Handle 
V.  Han^isy  6  Terg.  508;  SlingeilaiidY,  Morse,  7  Johns.  463; 
OlmsteadY.  Gheeiiley,  18  Johns.  12;  Bamptan  v.  Patdin,  4 
Bing.  264;    Packard  v.  Richardson,  17  Mass.  127.) 

We  shall,  therefore,  treat  the  undertaking  as  one  not 
affected  by  the  statute  of  frauds.  Such  a  contract  must  be 
supported  by  a  su£Bcient  consideration,  but  it  need  not  be 
in  writing,  and  it  follows,  of  course,  that  the  undertaking 
in  question  is  not  void  because  the  consideration  is  not 
expressed  therein. 

The  consideration  alleged  in  the  complaint  is  the  same  as 
that  found  by  the  court,  above  stated.  It  is  claimed  by 
appellants  that  the  evidence  does  not  support  the  findings, 
''because  it  does  not  appear  therefrom,  that  the  sheriff  ever 
took  the  property  claimed  in  the  complaint  to  have  been 
attached,  into  his  possession."  The  sheriff's  return  upon 
the  writ  of  attachment  is,  in  substance,  that  he  received  the 
writ  on  the  fifteenth  day  of  September,  1875,  and  that,  on 
the  following  day,  he  **  levied  upon,  and  took  possession  of, 
thirty-three  head  of  cattle  and  six  or  seven  head  of  horses 
and  colts,  being  at  the  time  of  the  levy  in  the  possession  of 
defendant;  that  defendant  gave  security  by  the  undertaking 
of  two  sufficient  sureties  in  an  amount  sufficient  to  satisfy 
the  demand,  and  which  undertaking  he  took.''    The  return 
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of  the  sheriff,  and  the  other  papers  and  records,  in  the 
case  of  lAgMe  v.  Smithy  were  offered  and  admitted  in  evi- 
dence, without  any  sufficient  objection  to  their  admission. 
No  ground  of  objection  or  exception  was  stated.  {Sharon 
V.  Mimiock,  6  Nev.  382.) 

Boan,  the  sheriff,  testified  that  he  levied  upon,  and  took 
into  his  possession,  the  horses  and  cattle  mentioned  in  his 
return,  the  same  having  been  at  the  time,  upon  Smith's 
ranch;  that  he  drove  the  stock  up  together  and  counted  the 
animals,  and  kept  them  in  a  bunch  for  three  quarters  of  an 
hour;  that  he  was  in  sight  of  them  all  the  time  from  seven 
A.  M.,  until  three  or  four  o'clock  P.  M.;  that  defendant, 
Ghilds,  said  he  had  a  bill  of  sale  of  the  property  attached, 
and  claimed  it  as  his  own;  that  Childs  tried  to  drive  the 
stock  away,  but  he  would  not  permit  him  to  do  so,  until  the 
undertaking  in  question  was  executed  and  delivered  to  him; 
that  the  undertaking  was  given  in  consideration  of  his  sur- 
render of  the  property  attached,  to  Smith,  and  a  release  of 
the  attachment,  and  that  upon  its  execution  he  released 
the  attachment  and  gave  the  property  up  to  Smith. 

There  was  no  evidence  contradicting  Eoan's  testimony  or 
his  return.  Defendant,  Childs,  testified  that  he  told  Eoan, 
at  the  time  of  the  levy,  that  the  stock  belonged  to  him; 
that  he  showed  Boan  a  bill  of  sale  of  the  animals,  and  that 
he  had  them  in  his  possession;  but  there  was  not  the 
slightest  evidence  tending  to  show  that  the  sheriff's  return 
was  untrue,  or  that,  when  testifying,  he  did  not  state  the  ex- 
act truth.  The  court's  finding  that  the  property  mentioned 
was  attached  by  the  sheriff,  and  by  him  taken  in  possession^ 
and  so  kept  until  the  undertaking  was  delivered,  is  amply 
supported  by  the  evidence,  and  the  release  thereof  was  a 
sufficient  consideration  for  the  contract  entered  into  by  the 
defendants.     (See  authorities  above  cited.) 

It  is  further  urged,  that  the  court  erred  in  admitting  in 
evidence  the  undertaking  sued  on,  for  the  reasons  that  it 
does  not  show  any  consideration,  and  it  does  not  appear 
therefrom  in  what  court  the  case  of  LiglMe  v.  Smith  was 
pending.  The  first  reason  given  has  been  sufficiently  con- 
sidere'd.     It  was  not  necessary  to  insert  the  consideration. 
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As  to  the  second  reason,  it  is  enough  to  say  that  it  was  al- 
leged in  the  complaint,  and  not  denied  in  the  answer,  that 
the  case  of  LigJiile  v.  Smith  was  brought,  and  judgment  ob- 
tained in  the  district  court  of  the  second  judicial  district  in 
Douglas  county,  in  this  state.  The  execution  and  delivery 
of  the  undertaking  and  its  assignment  to  plaintiff  were  ad- 
mitted. 

There  was,  therefore,  no  necessity  of  introducing  the  un- 
dertaking in  evidence,  but  there  was  no  error  in  admitting  it, 
and  certainly,  in  consideration  of  their  admissions  just 
mentioned,  defendants  could  not  have  been  injured 
thereby. 

It  is  said  the  court  erred  in  not  allowing  defendants  to 
traverse,  by  oral  testimony,  the  sheriff's  return. 

The  statement  does  not  show,  either,  that  defendants  of- 
fered to  do  so,  or  that  they  were  denied  that  privilege,  ex- 
cept in  the  assignment  of  errors,  where,  it  is  said,  the  court 
erred,  as  above  stated.  But  even  there  it  does  not  appear 
that  an  exception  was  taken  to  the  court's  ruling,  if  it  was 
as  claimed. 

The  paper  sued  on  is  not  a  statutory  undertaking  for  the 
release  of  attached  property,  but  it  is  a  valid  common  law 
obligation  for  the  payment  of  money.  **A  bond  taken  by 
the  sheriff  is  not  void  for  want  of  conformity  to  the  require- 
ments of  the  statute,  which,  while  prescribing  one  form  of 
action,  does  not  prohibit  others;  and  a  bond  given  volun- 
tarily upon  the  delivery  of  property,  is  valid  at  common 
law."  (Palmer  v.  Vaiice^  13  Cal.  556;  Garretson  v.  Beeder, 
23  Iowa,  24;  Cook  v.  Soyd,  16  B.  Mon.  559.) 

The  record  discloses  no  error,  and  the  order  and  judg- 
ment appealed  from  are  affirmed. 


[No.  969.] 

L.  P.  COSCIA,  Appellant,  v.  C.  A.  KYLE,  Eespondent. 

Act  to  Protect  the  Wages  op  Labor — Section  Three  Construed — No- 
tice TO  WHOM  Given. — In  construing  section  three  of  the  act  to  protect 
the  wages  of  labor  (Stat.  1873,  76):  Heldt  that  notice  of  the  laborer's 
claim  must  be  given  to  the  debtor  and  creditor  as  well  as  to  the  sheriiT. 
(Hawley,  J.,  dissenting.) 
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Idem—Time  for  Commencembnt  op  Action  upon  Disputed  Claim. — The 
action  upon  the  claim,  if  disputed,  must  be  commenced  within  ten  days 
after  the  presentation  of  the  claim  to  the  officer  who  levied  the  writ. 
(Hawley,  J.,  dissenting.) 

Appeal  from  the  District  Coart  of  the  Foarth  Judicial 
District,  Humboldt  County. 

The  facts  are  stated  in  the  opinion. 

W,  S.  Bonnifield  and  Geo,  G.  Berry,  for  Appellant: 

I.  It  is  not  claimed  that  Huntington,  Hopkins  &  Co.,  or 
their  attorneys,  or  the  Humboldt  Mill  &  Mining  Company, 
gave  any  notice  to  the  lien  claimants  that  the  indebtedness 
was  denied,  or  that  the  demand  of  the  lien  claimants  was 
disputed.  The  notice,  if  any  was  given,  was  given  by  the 
sheriff.  Notice  must  be  given  by  the  party,  or  his  attorney. 
(Bouvier's  Law  D.,  ** Notice.")  If  there  is  any  ambiguity 
iu  a  notice,  the  construction  must  be  against  the  party 
giving  it.     {Carpentier  v.  Thirston,  30  Cal.  123.) 

n.  The  laborer's  lien  law  for  the  protection  of  the  wages 
of  labor  should  be  liberally  construed  by  the  courts. 
{SkyrmeY.  Occidental  31.  &  M.  Co.,  8  Nev.  219.) 

S*  S.  Grass,  for  Bespondent. 

By  the  Court,  Beatty,  C.  J. : 

The  defendant  in  this  action  was  sheriff  of  Humboldt 
connty,  and  as  such,  levied  an  execution  upon  certain  per- 
sonal property  of  the  Humboldt  Mining  Company,  a  cor- 
poration, to  satisfy  a  judgment  in  favor  of  Huntington, 
Hopkins  &  Co.  The  plaintiff  and  his  assignors  were  me- 
chanics and  laborers  holding  claims  against  the  corporation 
for  services  and  labor  rendered  and  performed  within  ninety 
days  prec.eding  the  levy  of  the  execution.  The  sheriff  was 
notified  before  the  sale  of  the  property  of  these  claims, 
and  of  the  intention  of  the  holders  to  demand  priority  of  pay- 
ment out  of  the  proceeds  of  the  sale.  (Comp.  L.,  sec.  143.) 
He  refused,  nevertheless,  to  pay  any  portion  of  said  claims, 
although  the  proceeds  of  the  sale  were  more  than  sufficient 
to  satisfy  them  in  full.    This  action  was  thereupon  com- 
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menced  by  plaintiff   to  recover  from  the  sheriff   the  full 
amount  of  said  claims. 

The  cause  was  tried  before  a  jury,  who  found  a  verdict  for 
the  plaintiff. 

Afterwards  the  court  granted  a  new  trial,  upon  the  ground, 
among  others,  that  the  verdict  was  contrary  to  the  evidence 
in  this,  that  the  evidence  shows  that  the  claims  sued  on 
were  disputed,  and  no  suit  was  ever  brought  thereon  as  re« 
quired  in  such  case  by  the  provisions  of  the  act  under 
which  priority  of  payment  was  claimed. 

This  appeal  is  from  the  order  of  the  court  granting  a  new 
trial. 

The  law  under  which  the  plaintiff  claims  to  recover  in 
this  action  is  entitled  *^  An  Act  to  protect  the  wages  of  la- 
bor," and  contains  the  following  provisions: 

*'  Section  3.  In  all  cases  of  executions,  attachments,  and 
writs  of  a  similar  nature,  against  the  property  of  any  per- 
son or  persons,  or  chartered  company,  or  corporation,  it 
shall  be  lawful  for  such  miner,  mechanic,  salesman,  servant, 
clerk,  and  laborer,  to  give  notice   of  their  claim  or  claims, 
and  the  amount  thereof  duly  certified  and  sworn  to  by  the 
creditor  or  creditors  making  the  claim,  to  the  officer  execu- 
ting either  of  such  writs,  at  any  time  before  the  actual  sale 
of  property  levied  on;  and  such  officer  shall  pay  to  sach 
miners,  mechanics,  salesmen,  servants,  clerks  or  laborers, 
out  of  the  proceeds  of  the  sale,  the  amount  each  is  justly 
and  legally  entitled  to  receive  for  services  rendered  within 
ninety  days  next  preceding  the  levy  of  the  writ  of  execu- 
tion, attachment  or  other  writ,  not  exceeding  two  hundred 
dollars,  in  gold  coin  of  the  United  States;  provided,  if  any 
or  all  of  the  claims  so  presented  and  claiming  preference  un- 
der this  section,  shall  be  disputed  by  either  the  debtor  or 
the  creditor,  the  person  presenting  the  same  shall  commence 
an  action  within  ten  days  for  the  recovery  thereof,  and  shall 
prosecute    his    action  with    due  diligence,  or   be  forever 
barred  of  any  claim  of  priority  payment  thereof.     But  in 
case  action  is  rendered  necessary  by  the  act  as  aforesaid, 
by  either  debtor  or  creditor,  and  judgment  shall  be  had  for 
said  claim^   or  any  part  thereof,  carrying  costs,  the  costs 
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attending  the  prosecution  of  said  action,  and  legally  taxable 
therein,  shall  likewise  be  a  preferred  claim  with  the  same 
rank  as  the  original  claim,"  etc.  (Stats.  1873,  76;  Comp. 
L.,  sec.  143.) 

The  correctness  of  the  ruling  of  the  district  court  in 
granting  a  new  trial  depends  altogether  upon  the  proper 
construction  of  this  section  of  the  law,  for  there  was  no 
conflict  in  the  evidence  as  to  the  material  facts. 

It  was  proved  that  the  plaintiff  and  his  assignors  pre- 
sented their  claims  duly  verified  to  the  sheriff  before  the 
sale  of  the  property  levied  on.  There  was  no  proof  of  any 
presentation  or  notice  of  the  claims  to  the  Humboldt 
Mining  Company  or  to  Huntington,  Hopkins  &  Co.,  except 
that,  as  to  the  latter,  it  is  to  bo  inferred  that  the  sheriff  in- 
formed them.  He  testified  that  he  notified  the  claimants 
and  their  attorneys,  verbally,  that  Huntington,  Hopkins  & 
Co.  denied  the  claims. 

Appellant  contends  that  the  district  court  erred  in  find- 
ing upon  this  evidence  that  the  claims  were  disputed. 
According  to  his  construction  of  the  law,  it  becomes  the 
duty  of  the  sheriff  in  cases  like  this,  upon  the  presentation 
of  claims  like  that  of  the  plaintiff,  to  pay  them  out  of  the 
proceeds  of  the  sale,  unless  either  the  debtor  or  creditor  in 
the  execution  gives  formal  written  notice  to  the  holders  of 
the  claims  that  they  are  disputed.  But  this  is  not  the 
meaning  of  the  statute.  Bead  by  itself  alone  it  might  be 
so  construed;  but  it  must  be  considered  with  reference  to 
the  constitution,  and,  if  possible,  construed  in  a  sense  that 
will  make  it  conform  to  the  paramount  law.  The  construc- 
tion contended  for  by  the  appellant  would  make  this  statute 
clearly  unconstitutional. 

No  person  can  be  deprived  of  his  property  without  due 
process  of  law,  (Const.,  art.  1,  sec.  8.)  The  proceeds  of 
sale  under  execution  are  the  property  of  the  judgment  cred- 
itor to  the  extent  of  his  judgment,  and  the  judgment  debtor 
is  not  only  the  owner  of  the  surplus,  but  he  has  a  right  to 
insist  that  no  part  of  the  proceeds  shall  be  applied  to  the 
payment  of  any  claim  against  him  that  has  not  been  ascer- 
tained and  determined  by  due  process  of  law.     The  officer 
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levying  the  execution  is  accountable  to  the  debtor  and  cred- 
itor for  the  entire  proceeds  of  the  sale,  and  the  legislature 
could  not,  if  it  would,  absolve  him  from  such  accountability 
by  directing  him  to  apply  the  proceeds  to  the  satisfaction 
of  claims,  the  validity  of  which  has  neither  been  admitted 
by  them,  nor  established  by  legal  process. 

We  do  not  think  that  in  this  instance  the  legislature  has 
attempted  anything  of  the  kind.  As  we  construo  the  stat- 
ute, it  clearly  implies,  although  it  does  not  expressly  say 
so,  that  notice  of  the  claims  must  not  only  be  given  to  the 
sheriff,  but  also  to  the  debtor  and  creditor,  for  how  other- 
wise can  they  dispute  the  claims  ? 

If  this  is  so,  we  think  it  equally  clear  that  it  is  the  duty 
of  the  claim-holders  to  give  the  notice.  The  law  does  not 
impose  the  duty  upon  any  one  else,  and  they,  as  the  per- 
sons seeking  the  benefit  of  the  law,  must  be  held  to  compli- 
ance with  its  conditions.  They  should,  in  our  opinion,  give 
timely  notice  of  their  claims  to  the  parties  interested  in  the 
fund  out  of  which  they  demand  payment,  and  should  ascer- 
tain for  themselves  whether  their  claims  are  disputed. 

No  power  is  conferred  upon  the  sheriff  to  decide  this 
question,  and  he  is  not  bound  to  decide  it  at  his  peril.  If 
the  debtor  and  creditor,  to  whom  he  is  accountable  for  the 
fund  in  his  hands,  give  him  express  authority  to  pay  it  out  in 
satisfaction  of  the  claims  of  third  parties,  that  will  justify 
him  in  so  doing,  but  without  such  express  authority  he  is 
bound  to  treat  all  such  claims  as  disputed.  He  is  not  a 
judicial  oflScer;  he  has  no  means  of  acquiring  jurisdiction 
over  the  parties,  and  no  power  to  determine  the  validity  of 
the  demands.  To  him  they  are  claims,  and  nothing  more;aud 
all  he  is  required  to  do  is  to  retain  the  proceeds  of  the  sale 
in  his  hands  until  he  is  authorized  either  by  the  express 
direction  of  the  debtor  and  creditor,  or  by  the  judgment  of  a 
competent  court,  to  pay  the  claims,  or  until  the  time  for 
suing  on  the  claims  has  elapsed,  without  the  institution  of 
any  proceedings  to  establish  their  validity. 

Our  construction  of  the  law  also  differs  from  that  of  the 
appellant  as  to  the  time  within  which  action  must  be  com- 
menced on  the  claims  presented  to  the  sheriff  in  case  they 
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are  disputed.  He  thinks  an  action  may  be  comiaeaced  at 
any  time  within  ten  days  after  formal  notice  from  the  debtor 
or  creditor  that  the  claims  are  disputed.  We  think  the  * 
action  must  be  commenced  within  ten  days  after  the  pre- 
sentation of  the  claim  to  the  officer  who  has  levied  the  writ. 
The  words  of  the  statute  are  extremely  vague  and  ambigu- 
ous, but  the  construction  we  have  adopted  is  at  least  as  nat- 
ural as  that  of  appellant,  and  has  the  recommendation  of 
making  the  ^aw  definite  and  certain,  instead  of  leaving  it  so 
that  it  would  be  impossible  for  a  sheriff  ever  to  tell  when 
he  could  safely  decide  that  the  time  for  suing  was  past. 

If  these  views  are  sound,  it  follows  that  the  ruling  of  the 
district  court  in  granting  a  new  trial  was  correct.  The 
claims  of  the  plaintiff  were  disputed.  Not  only  was  there 
an  entire  failure  on  the  part  of  the  debtor  and  creditor  in 
the  execution  to  authorize  the  sheriff  to  pay  them,  but  the 
latter  expressly  forbade  him  to  pay  them.  Under  these 
circumstances  he  was  bound  to  hold  on  to  the  proceeds  of 
the  execution  until  the  rights  of  the  parties  were  deter- 
mined in  due  legal  form,  or  until  the  time  for  commencing 
au  action  was  past.  No  action  having  been  commenced 
within  ten  days  after  the  presentation  of  the  claims,  his 
liability  to  the  plaintiff  was  at  an  end,  and  it  was  his  duty 
to  apply  the  funds  in  his  hands  accordijig  to  the  respective 
rights  of  the  parties  to  the  action  in  which  the  execution 
issued. 

This  conclusion  and  this  construction  of  the  laws  do  not 
involve  any  such  hardships  to  claim-holders  as  appellant 
has  suggested  in  his  argument. 

If,  as  we  suppose,  the  officer  levying  the  writ,  is  bound 
to  treat  all  claims  as  disputed  claims  until  he  is  expressly 
authorized  by  the  debtor  and  creditor  to  pay  them,  it  follows 
that  a  refusal  of  debtor  or  creditor  to  give  such  authority, 
when  properly  demanded,  is,  in  legal  effect,  a  dispute  of 
the  claim,  such  as  will  justify  the  commencement  of  an 
action  thereon,  and  the  addition  thereto  of  the  costs  of 
suit.  The  proof  of  demand  and  refusal  in  such  case  could 
be  made  in  the  same  manner  that  it  is  made  in  any  other 
case  where  demand  and  refusal  are  essential  to  the  right  of 
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action  or  the  recoy^r  j  of  costs,  and  nothing  is  more  simple^  as 
a  general  thing,  than  the  making  of  soch  proof. 
The  order  of  the  district  court  is  affirmed. 

Hawley,  J.,  dissenting: 

I  agree  that  the  *'  act  to  protect  the  wages  of  labor,"  is  in 
some  respects  vague  and  indefinite;  but,  in  my  opinion,  it 
is  not  susceptible  of  the  construction  which  has  been  given 
it.  As  I  construe  the  law,  the  claimant  is  only  required  to 
give  notice  of  his  claim — in  the  manner  specified  in  section 
3 — to  the  officer  executing  the  writ.  It  seems  to  have  been 
taken  for  granted  by  the  legislature  that  such  a  notice 
would  be  sufficient  to  enable  the  debtor,  or  the  creditor,  to 
dispute  the  claim  if  they  so  desired. 

The  act  implies  that  the  officer,  upon  receiving  the  notice 
from  the  claimant,  will,  in  order  to  protect  himself,  notify 
the  debtor  and  the  creditor. 

The  mere  fact  that,  in  the  opinion  of  the  court,  it  would 
be  better  to  impose  that  duty  upon  the  claimant  instead  of 
the  officer,  is  no  reason  why  the  law  should  be  so  construed, 
unless,  from  the  language  of  the  act,  it  reasonably  appears 
that  such  was  the  intention  of  the  legislature. 

By  the  provisions  of  section  3,  the  claimant  is  not  re- 
quired to  bring  any  action,  unless  his  claim  is  '^  disputed 
by  either  the  debtor  or  the  creditor,"  and,  in  my  opinion, 
he  may  bring  his  action  at  any  time  within  ten  days  after 
receiving  notice  from  the  debtor  or  creditor  that  his  claim 
is  disputed. 

Courts  are  not  authorized  in  order  to  sustain  a  law,  to 
give  it  a  construction  not  supported  by  the  words  of  the 
statute.  It  is  their  province  to  conform  to  the  evident  in- 
tention of  the  legislature*  "  without  indulging  in  specula- 
tion, either  upon  the  impropriety  or  hardship  of  the  law." 
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N.  A.  MERRILL,  Appellant,  v.  JOHN  DIXON  et  al., 

Respondents. 

Claim  and  Deltvebt  of  PBasoNAL  Property — Owner  of  Land  Entitled 
TO  Wood  Cut  thereon. — The  owner  of  land  is  entitled  to  wood  cut 
thereon,  and  can  maintain  an  action  therefor,  if  its  identity  can  be  es- 
tablished. 

Evidence  to  Establish  Character  of  Mineral  Land— Map  of  United 
States  Surveyor  Incompetent. — ^Plaintiff  offered  to  show  that  the 
land,  on  which  the  wood  was  cut,  had  been  returned,  and  denominated 
mineral  lands  on  the  map,  of  the  township,  regularly  made  and  filed 
by  the  United  States  surveyor:  Held,  that  the  testimony  was  properly 
excluded  by  the  court. 

Idem — Mineral  must  be  Valuable. — The  mere  fact  that  the  land  contained 
"  copper,  gold,  and  silver-bearing  quartz,"  does  not  impress  it  with  the 
character  of  mineral  land,  within  the  meaning  of  the  act  of  congress,  ex- 
cluding mineral  lands  from  the  grant.  Only  l^ds  valuable  for  mining 
purposes  are  reserved  from  sale. 

Appeal  from  the  District  Court  of  the  Second  Judicial 
District,  Washoe  County. 

The  facts  are  stated  in  the  opinion. 

William  Cain,  for  Appellant: 

I.  The  court  erred  in  ruling  out  the  testimoDj,  that  the 
Vol.  XV— 26 
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land,  upon  which  the  wood  was  cut,  had  been  returned,  and 
denominated  as  mineral  land.  {Patterson  v.  Winn,  11 
Wheat.  380;  Railroad  Co.  v.  Smith,  9  Wall.  98,  100;  Doll  v. 
Meador,  16  Cal.  325;  People  v.  Slratton,  25  Id.  251;  Read\. 
CariUliers,  47  Id.  181;  McLaughlin  v.  Powell,  50  Id.  64.) 

II.  James  Henry  was  in  the  actual  possession  of  this 
land,  and  cutting  this  wood,  subject  only  to  the  regulations 
of  the  United  States,  in  good  faith  and  claim,  and  color  of 
right,  and  not  as  a  bare  trespasser,  by  bow  and  spear,  and 
the  railroad  could  not  claim  the  wood.  (13  U.  S.  Stats. 
358,  4;  Halleck  v.  Miocer,  16  Cal.  578;  Kimball  v.  Lohmas, 
31  Id.  156;  2  Pars.  Oont.  136;  3  Id.  200;  Hyde  v.  Coolcson, 
21  Barb.  104;  Brown  v.  SaXy  7  Cow.  94,  dissenting 
opinion;  Pagey,  Fowler,  39  Cal.  417;  Stockwell  y.  PJidps, 
34  N.  T.  363;  Peck  v.  Brown,  5  Nev.  81.) 

IV,  Webster,  for  Kespondents : 

I.  The  patent  to  the  Central  Pacific  Eailroad  is  not  before 
the  court  in  any  form,  and  the  court  will  not  assume  that 
the  patent  contains  matter  that  would  entitle  the  appellant 
to  show  that, the  lands  granted  or  conveyed  were  not  within 
the  scope  of  the  grant  and  patent  by  the  government  to  the 
Central  Pacific  Bailroad.  Error  should  appear  affirma- 
tively in  the  record.     (4  Nev.  414;  3  Id.  164.) 

II.  The  true  owner  of  land  may  maintain  replevin  to  re- 
cover wood  cut  on  the  land  by  one  in  possession  of  the 
same  without  color  of  title.  (Kimball  v.  Lohmas,  31  Gal. 
156.) 

III.  The  Consolidated  Poe  Mining  Company  is  equally 
guilty  with  Henry  of  a  trespass.  ( JVhitman  Gold  and  Silver 
Mining  Company  v.  Tdtle,  4  Nev.  499.) 

William  Cain,  for  Appellant,  in  reply : 

I.  The  court  will  not  assume  that  the  pgjkent  conveyed 
any  land  to  the  Central  Pacific  Kailroad  Company  not 
granted  to  it  by  the  acts  of  congress.  (1  Greenl.  on  Ev., 
sec.  38.) 

II.  The  Consolidated  Poe  Mining  Company  had  the  right 
to  cut  the  wood  for  mining  purposes,  the  land  being  more 
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than  ten  miles  from  the  railroad.     (13  U.  S.  Stat.  358,  sec. 
4;  1  Greenl.  Ev.,  sec.  10.) 

By  the  Court,  Leonard,  J. : 

This  is  an  action  to  recover  the  possession  of  three  hun- 
dred and  ninety-eight  cords  of  cedar  wood,  or  its  value,  in 
case  a  delivery  qan  not  be  had. 

At  the  time  the  action  was  commenced,  plaintiff  claimed 
and  had  a  delivery  of  the  wood  to  him.  The  jury  found  a 
verdict  for  the  defendants  for  a  return  of  the  wood  or  ite 
value.  This  appeal  is  from  the  judgment  and  from  an 
order  denying  plaintiff's  motion  for  a  new  trial. 

The  facts  of  the  case,  necessary  to  be  stated,  are  as  fol- 
lows: In  the  fall  of  1876,  one  James  Henry,  under  a  con- 
tract with  the  Consolidated  Poe  Mining  Company,  cut  the 
wood  in  question  for  said  company,  upon  the  west  half  of 
section  9,  township  21  north,  range  19  east.  Mount  Diablo 
base  and  meridian ;  the  same  being  about  fourteen  miles 
north  of  Keno,  in  this  state,  on  the  line  of  the  Central  Pa- 
cific Bailroad,  and  about  ten  miles  east  of  the  Consolidated 
Poe  Mining  Company's  works. 

Neither  Henry  nor  the  Poe  Company,  in  a  legal  sense, 
claimed,  or  had  any  right,  title,  or  interest  in,  or  claim  to 
any  part  of  said  section  9,  whereon  the  wood  in  question 
was  cut.  Nor,  in  the  same  sense,  had  either  the  posses- 
sion of  the  land.  There  were  growing  trees  upon  the  tract, 
in  September,  1876,  and  Henry  entered  and  cut  and  piled 
the  wood  in  controversy,  for  the  Poe  Company's  use  at  its 
mill,  at  an  agreed  price  per  cord. 

In  August,  1877,  before  it  was  removed,  the  wood  was 
attached  by  the  creditors  of  the  Poe  Company,  and  at  sales 
under  executions  issued  upon  'judgments  recovered  in  the 
attachment  suits  mentioned,  it  was  purchased  by  plaintiff, 
August  23,  1877. 

Defendants  claim  the  wood  in  question  by  purchase  from 
the  Central  Pacific  Eailroad  Company  in  September,  1877, 
and  the  purchase  is  not  denied. 

It  is  not  and  can  not  be  disputed,  that  the  land  upon 
which  the  wood  was  cut  belonged,  at  that  time,  to  the  rail- 
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road  compaDj,  unless  it  was  mineral  land,  and,  as  such,  ex- 
cepted from  the  operation  of  the  grant,  stated  in  the  acts 
of  congress,  approved  July  1,  1862,  aud  July  2,  1864. 
(See  Statutes  at  Large,  vol.  12,  492,  and  vol.  13,  358.) 

If  the  railroad  company  owned  the  land  when  the  wood 
was  cut  by  Henry,  it  was  entitled  to  the  wood  cut  thereon, 
and  it  could  have  maintained  this  action  therefor,  or  its 
value,  so  long  as  its  identity  could  be  established  (Har- 
lan v.  Harlan,  15  Pa.  St.  513;  Windier  v.  Shrewsbury,  2 
Scam.  284;  Kimball  v.  Lohmas,  31  Cal.  158);  and  defend- 
ants succeed  to  the  rights  of  the  railroad  company.  Plaint- 
iff's motion  for  a  new  trial,  and  the  ground  relied  upon  for 
a  reversal  of  the  judgment,  was,  and  is,  based  upon  an  al- 
leged error  of  the  court  below,  in  excluding  the  evidence 
of  Don  Barker,  in  rebuttal,  as  to  the  character  of  the  land 
upon  which  the  wood  in  controversy  was  cut,  whether  min- 
eral, or  otherwise,  as  returned  and  denominated  by  the 
United  States  surveyor.  The  witness  testified  that  he  was 
a  deputy  United  States  surveyor,  and  was  familiar  with  the 
manner  of  surveying  the  public  lands  of  the  United  States; 
that  he  had  before  the  court  a  duly  certified  copy  of  the 
map  of  the  township  embracing  the  land  upon  which 
the  wood  in  question  was  cut.  He  presented  the  map, 
with  its  certificates  by  the  United  States  surveyor, 
showing  that  it  was  strictly  conformable  to  the  field-notes 
of  the  survey  of  that  township,  on  file  in  the  United  States 
surveyor's  office.      He  then  continued  to  testify  as  follows: 

**Ihave  never  been  over  this  land  myself,  and  do  not 
know  the  nature  of  this  section  9,  whether  mineral  land  or 
agricultural;  but  on  this  plat  it  is  returned  and  denomi- 
nated as  copper,  gold,  and  silver-bearing  quartz,  and  from 
this  I  judge  that  such  is  its  nature." 

Defendants  objected  to  that  testimony  as  immaterial,  in- 
competent, and  irrelevant.  The  objection  was  sustained  by 
the  court,  and  an  exception  taken  by  plaintiff. 

The  statement  does  not  contain  a  copy  of  the  patent  from 
the  United  States  conveying  the  land  upon  which  the  wood 
was  cut;  but  it  is  said,  by  counsel  for  plaintiff,  that  it  con- 


Oct.  1880.]  Merbill  v.  Dixon.  405 


Opinion  of  the  Court — Leonard,  J. 


tains  a  special  reservation  of  mineral  lands,  according  to 
the  terms  of  the  acts  of  congress  before  mentioned. 

We  find  from  the  report  of  the  laud  commissioner 
(2  Lester's  Land  Laws,  337),  that,  "in  every  case  reported 
from  the  district  land  officers,  of  selections  made  under  the 
acts  of  1862  and  1864,  for  the  Pacific  raih'oad,  the  agent  of 
the  company,  in  the  first  instance,  is  required  to  state  in 
his  affidavit  that  the  selections  are  not  interdicted,  min- 
eral, or  reserved  lands,  and  are  of  the  character  contem- 
plated by  the  grant.  Upon  the  filing  of  lists,  with  such 
affidavits  attached,  it  is  made  the  duty  of  registers  and  re- 
ceivers to  certify  to  the  correctness  of  the  selections  in  the 
particulars  mentioned,  and  in  other  respects.  They  subse- 
quently undergo  scrutiny  at  this  office,  are  tested  by  our 
plats,  and  by  all  the  data  on  our  files,  sufficient  time  elaps- 
ing, after  the  selections  are  made,  for  the  presentation  of 
any  objections  to  the  department,  before  final  action  is 
taken;  and  to  more  eflfectually  guard  the  matter,  there  is 
inserted  in  all  patents  issued  to  said  railroad  company  a 
clause  to  the  following  effect:  'Yet,  excluding  and  except- 
ing from  the  transfer  by  these  presents  all  mineral  lands, 
should  any  such  be  found  to  exist  in  the  tracts  described 
in  this  patent,  this  exception,  as  required  by  statute,  not 
extending  to  coal  and  iron  land.' " 

For  the  purposes  of  this  case,  wo  shall  consider  that  all 
mineral  lands  which  were  intended  by  congress  to  be  ex- 
cluded and  excepted  from  the  operation  of  the  grant  to  the 
railroad  company,  were  excluded  and  excepted  by  the  pa- 
tent conveying  the  lands  to  the  said  company  upon  which 
this  wood  was  cut.  And,  although  we  are  strongly  im- 
pressed with  the  idea  that  the  plaintiff's  relation  to  the 
title  is  not  such  as  to  allow  him  to  question  the  validity 
and  efficacy  of  the  patent  {Doll  v.  Header y  16  CaL  324), 
still,  it  being  unnecessary,  that  subject  will  not  be  consid- 
ered. 

Counsel  for  plaintiff  says  in  his  brief  that,  the  reason  why 
the  testimony  of  Barker  was  offered  was,  "to  show  that  the 
land  on  whick  the  wood  was  cut  had  been  returned  and  de- 
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nominated  mineral  lands."  But  suppose  it  was  so  re- 
turned and  denominated  ? 

That  fact  would  not  tend  to  show  that  the  land  was  such 
mineral  land  as  was  excepted  and  excluded  by  the  grant. 
The  text  of  the  act  of  1864,  as  it  appears  in  13  Statutes 
at  Large,  at  page  358,  is  as  follows:  "And  any  lands 
granted  by  this  act,  or  the  act  to  which  this  is  an  ameud- 
ment,  shall  not  defeat  or  impair  any  pre-emption,  homestead, 
swamp  land,  or  other  lawful  claim,  nor  include  any  gov- 
ernment, reservation,  or  mineral  lands,  or  the  improve- 
ments of  any  bona  fde  settler,  or  (on)  any  lands  returned 
and  denominated  as  mineral  lands.  *  -Jt  *  "jj^^ 
word  ** or,"  last  used  in  the  sentence  quoted,  should  read 
•**on."  (See  2  Lester's  Land  Laws,  123.)  So  the  statute 
should  read  as  follows : 

"And  any  lands  granted  by  this  act  *  *  *  shall  not 
*  *  *  include  *  *  *  any  mineral  lands,  or  the  im- 
provements of  any  bona  fide,  settler  on  any  lands  returned 
and  denominated  as  mineral  lands." 

The  witness.  Barker,  did  not  pretend  to  know  anything 
about  the  lands  embraced  in  section  9.  He  did  not  know 
whether  they  were  at  all  valuable  for  mining  purposes.  He 
simply  knew  they  were  returned  and  denominated  upon 
the  map  as  "copper,  gold,  and  silver-bearing  quartz." 

After  the  company's  patent  from  the  government  was  ad- 
mitted in  evidence,  the  burden  of  proof  was  upon  plaintiff 
to  show,  admitting  he  was  in  situation  to  demand  the  right 
to  do  so,  that  the  tract  described  therein  was,  in  fact,  such 
mineral  land,  that  it  was  excepted  from  the  operation  of 
the  grant  and  by  the  terms  of  the  patent.  Neither  the 
map  nor  the  testimony  of  Barker  tend  to  show  that  fact. 
It  can  only  be  claimed  that  the  map  showed,  prima 
facie,  that  there  was,  upon  the  section,  "copper,  gold, 
and  silver-bearing  quartz;"  but  it  did  not  tend  to  show 
whether  it  was  there  in  quantity  or  quality  sufficient  to 
make  the  land  valuable  for  mining  purposes,  and  if  that 
was  not  shown,  proof  of  the  prima  fade  fact  just  men- 
tioned did  not  tend  to  show  such  mineral  lands  as  are 
excluded  from  the  grant. 
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Points  decided. 

In  exclading  mineral  lands,  congress  only  intended  to 
exclude  lands  valuable  for  mining  purposes.  It  is  only 
valuable  mineral  lauds  and  deposits  that  are  reserved 
from  sale,  except  as  provided  by  law,  in  respect  to  min- 
eral lands.     (See  U.  S.  Rev.  Stats.,  sees.  2318,  2319.) 

In  Alford  v.  Bamum,  45  Oal.  484,  the  court  said:  **But 
it  is  contended  by  the  defendant,  that  the  land  in  con- 
troversy was  '  mineral  land,'  and  so,  within  the  reservation 
of  the  act  of  congress  of  July  1,  1862,  and  July  2,  1864,  by 
which  public  lands  were  granted  to  the  railroad  company, 
and  within  the  exceptions  and  reservations  of  the  patent 
which,  in  this  respect,  follows  the  terms  of  the  grant. 
*  *  *  The  mere  fact  that  portions  of  the  land  contained 
particles  of  gold  or  veins  of  gold-bearing  quartz  rock, 
would  not  necessarily  impress  it  with  the  character  of  min- 
eral land  within  the  meaning  of  the  acts  referred  to.  It 
must,  at  least,  be  shown  that  the  land  contains  metal  iu 
quantities  suflScient  to  render  it  available  and  valuable  for 
mining  purposes.  Any  narrower  construction  would  oper- 
ate to  reserve,  from  the  uses  of  agriculture,  large  tracts  of 
land  which  are  pratically  useless  for  any  other  purpose, 
and  we  can  not  think  this  was  the  intention  of  congress." 
It  is  well  known  that  it  is  the  constant  practice  of  the  land 
department  to  allow  lands  returned,  denominated,  and 
claimed  as  mineral  lands,  to  be  purchased  as  agricultural 
lands,  upon  satisfactory  proof  that  they  are  not  valuable 
for  mining  purposes. 

The  judgment  and  order  appealed  from  are  affirmed. 


[No.  1027.] 

THE    STATE    OF    NE^DA,    Eespondent,    v.   JOSE 

LOPEZ,  Appellant. 

Oeiminal  Law — Construction  op  Statute — J  dry  to  View  Premises — 
Duty  of  Jury. — In  construing  the  provisions  of  sections  'Ml  and  378  of 
the  criminal  practice  act,  authorizing  the  court  to  allow  the  jury  to  view 
the  premises  where  the  ofifense  is  charged  to  have  been  committed:  //eW, 
that  the  order  of  the  court  should  specify  the  place  to  be  inspected,  and 
should  designate  some  person  who  knows  the  place,  to  point  it  out  to  tho 
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jury.  The  person  so  designated,  and  none  other,  except  the  officer  in 
charge,  should  conduct  the  jury  to  the  spot,  and  should  leave  them  to 
make  their  own  observations,  without  any  comment  or  explanation 
whatever. 

Idem — Bsceiyino  £vii>bncb  out  of  Coubt. — ^When  the  jury  arrived  at  the 
premises,  they  found  a  person  who  had  never  been  sworn,  as  a  witness, 
in  the  case.  This  person,  in  response  to  questions  addressed  him  by 
members  of  the  jury,  pointed  out  to  the  jury  all  the  special  features  of 
the  premises:  Held,  a  violation  of  the  statute,  and  a  denial  of  the  right 
of  the  defendant  to  be  confronted  with  the  witnesses  against  him. 

Ebror  being  Shown,  Burden  is  on  the  State  to  Show  that  no  Injury 
Occurred. — When  it  is  shown  that  a  clear  legal  right  of  the  defendant 
in  a  criminal  case  has  been  transgressed,  it  devolves  upon  the  state  to 
prove  that  he  was  not  harmed  thereby. 

Criminal  Law — Instructions — Murder  in  the  First  Degree,  without 
Intent  TO  Kill. — Under  our  statute  (Comp.  L.  2327),  there  may  be 
murder  without  any  intent  to  kill.  An  involuntary  killing,  which  is 
committed  in  the  prosecution  of  a  felonious  intent,  is  murder;  and  if  the 
felony  attempted  is  arson,  rape,  robbery,  or  burglary,  it  is  murder  iu  the 
first  degree.     (Comp.  L.  2323.) 

Idem — Taking  Money  from  a  Person  not  Necessarily  Robbery. — ^Taking 
money  from  the  person  of  another  is  not  necessarily  robbery,  and  it  is 
inaccurate  to  say,  in  an  instruction,  that  killing,  "in  the  attempt  to 
take  money,**  is  murder  in  the  first  degree. 

Idem — Meaning  of  Words  *  *  Deliberate  '*  and  *  *  Premeditated.  " — The 
words  **  deliberate  **  and  *'  premeditated,'*  as  used  in  our  statutory  defi- 
nition of  murder,  are  of  similar  import,  each  implies  the  other,  and  it 
makes  no  difference  whether  they  are  used  conjunctively  or  disjunctively. 

Idem — Express  Malice — Murder  in  the  First  Degree. — Under  the 
statute  of  this  state,  express  malice  necessarily  renders  any  murder, 
murder  of  the  first  degree. 

Idem — Voluntary  Killing  with  Deadly  Weapon,  Not  Necessarily 
Murder  in  the  First  Degrek — The  court  instructed  the  jury  as  fol- 
lows: ''If  the  defendant  purposely  and  voluntarily  struck  Vicente  Ruiz 
with  an  ax,  it  must  have  been  willful,  and  if  it  was  willful,  and  he  in* 
tended  to  kill,  it  must  have  been  deliberate,  and  if  the  deliberation  was 
for  a  single  moment,  it  amounted  to  premeditation,  so  that  the  act  became 
willful,  deliberate,  and  premeditated:**    Held,  erroneous. 

Appeal  from  the  District  Court  of  the  Seventh  Judioial 
District,  Elko  County. 

The  facts  appear  in  the  opinion. 

E.  E.  Bigelow,  for  Appellant: 

I.  The  conversations  held  by  the  jurors  with  Chris.  Walsh 
were  concerning  a  subject  connected  with  the  trial,  and 
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constitute  a  fatal  error.  It  was  not  the  intention  of  the 
^  law  that  the  jury  should  be  allowed  to  roam  around  and 
pick  up  any  information  out  of  court.  It  was  only  intended 
tUat  the  jury  should  view  the  place  where  the  offense  is 
charged  to  have  been  committed,  for  the  sole  purpose  of  en- 
abling the  jurors  to  understand  the  testimony  given  in  the 
court.  (Wright  v.  Cw^nter,  49  Oal.  607.)  No  explana- 
tions whatever  are  to  be  made,  and  no  person  even  allowed 
to  speak  to  them  on  any  subject  connected  with  the  trial. 
(1  Comp.  L.  2002;  People  v.  Gh-een,  53  Cal.  60.) 

II.  The  second  instruction  given  by  the  court  is  errone- 
ous. (1  Oomp.  L.  2321,  2323;  Whart.  on  Hom.,  sec.  184 
etseq.;  Tooney  v.  StatCy  5  Tex.  Ct.  of  App.  187;  Pharr  v. 
State,  7  Id.  477.) 

III.  The  court  erred  in  instructing  the  jury  that  if  the 
killing  was  done  with  either  deliberation  or  premeditation, 
it  is  murder  in  the  first  degree.  The  law  requires  that 
both  deliberation  and  premeditation  shall  exist,  to  make 
the  crime  murder  in  the  first  degree. 

rV.  The  court  erred  in  instructing  the  jury  that  willful, 
unlawful,  and  premeditated  killing  constitutes  murder  in 
the  first  degree,  leaving  out  entirely  the  questions  as  to 
whether  the  killing  was  done  with  malice  aforethought  or 
contained  the  element  of  deliberation.  Malice  aforethought 
was  always  necessary  to  constitute  murder,  under  the  com- 
mon law,  and  our  statute  requires  both  that  and  delibera- 
tion to  exist,  together  with  the  ingredients  mentioned  in 
the  instructions,  to  make  up  the  crime  of  murder  in  the 
first  degree.  (Whart.  Homicide,  sees.  176,  177,  179,  180; 
People  V.  Sanchez,  24  Cal.  28;  People  v.  Long,  39  Id.  694; 
People  V.  Nichol,  34  Id.  212;  2  Bish.  Cr.  Law,  726-28.) 

The  latter  part  of  the  instruction  is  clearly  erroneous. 
(Bouvier's  Law  Die,  "Deliberation;"  2  Bish.  Cr.  L.  716; 
OoMen  v.  State,  25  Ga.  527.) 

if.  A,  Murphy,  Attorney-General,  for  Bespondent: 

I.  The  statute  authorized  the  court  to  order  a  view  of  the 
premises.  (1  Comp.  L.  2001.)  The  defendant  was  not 
prejudiced.     The  record  is  silent,  and  it  will  be  presumed 
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that  the  court  pursued  the  course  pointed  out  by  the  stat- 
lite,  and  appointed  Chris.  Walsh  to  show  the  jurors  the 
place  where  the  homicide  was  committed. 

The  defendant's  attorneys  did  not  except  to  the  order  of 
the  court,  in  instructing  the  jury  to  view  the  premises,  nor 
did  they  take  an  exception  to  the  course  pursued  by  the 
jury  in  nmking  such  examination  until  after  the  verdict  had 
been  recorded,  and  it  was  then  too  late  to  take  an  excep- 
tion. 

II.  The  objections  to  the  instructions  given  by  the  court 
are  not  well  taken.  There  are  certain  kinds  of  murder 
which  carry  with  them  conclusive  evidence  of  premeflita- 
tion.  The  statute  has  taken  upon  itself  the  responsibility 
of  saying  tliat  these  cases  sliall  be  deemed  and  held  to  be 
murder  of  the  first  degree.  The  test  question,  **  Is  the  kill- 
ing willful,  deliberate,  and  premeditated  ?  "  is  answered  by 
the  statute  itself,  and  the  jury  have  no  option  but  to  find 
the  prisoner  guilty  in  the  first  degree.  (1  Comp.  L.  2323; 
State  V.  Harris,  12  Nev.  415  >  People  v.  Sanchez,  34  Cal.  25; 
People  V.  NicM,  34  Id.  214;  People  v.  Long,  39  Id.  694.) 

By  the  Court,  Beatty,  C.  J. : 

The  defendant  appeals  from  a  judgment  convicting  him 
of  murder  in  the  first  degree,  and  also  from  the  order  of 
the  district  court  den3dng  his  motion  for  a  new  trial. 

One  of  the  grounds  for  granting  a  new  trial  on  applica- 
tion of  the  defendant  in  a  criminal  action,  is  the  following: 

**2.  When  the  jury  has  received  any  evidence  out  of 
court  other  than  that  resulting  from  a  view  as  provided  in 
section  377."     (Cr.  Pr.  Act.,  sec.  428.) 

Section  377  reads  as  follows:  **  Section  377.  Whenever 
in  the  opinion  of  the  court  it  is  proper  that  the  jury  should 
view  the  place  in  which  the  offense  is  charged  to  have  been 
committed,  or  in  which  any  other  material  fact  accrued,  it 
may  order  the  jury  to  be  conducted  in  a  body,  in  custody 
of  the  sheriff,  to  the  place  which  shall  be  shown  to  them 
by  a  person  appointed  by  the  court  for  that  purpose." 

The   meaning  of  this  section  is  sufficiently  evident,   but 
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it  is  rendered  still  more  plain  by  reference  to  the  section 
immediately  following: 

"  Section  378.  No  person  shall  be  suffered  to  speak  to 
the  jury  on  any  subject  connected  with  the  trial,  and  the 
officer  shall  return  them  into  court  without  unreasonable 
delay,  or  at  a  specified  time." 

But  one  construction  can  be  put  upon  this  language,  and 
that  is,  that  when  the  jury  are  sent  out  under  these  pro- 
visions of  the  statute,  they  go  for  the  single  purpose  of 
viewing  the  place,  and  not  for  the  purpose  of  hearing  any 
oral  explanations  or  comments  even  from  the  person  ap- 
pointed by  the  court  to  show  it  to  them. 

As  at  other  recesses  and  adjournments  of  the  court,  the 
following  oath  should  be  administered  to  the  officer  in 
whose  custody  they  are  sent: 

**Yon  do  solemnly  swear  that  you  will,  during  this  recess, 
keep  this  jury  together,  and  that  you  will  return  them  into 
court  at  the  opening  thereof,  and  that  in  the  mean  time  you 
will  not  allow  any  person  to  speak  to  them  or  either  of 
them,  nor  speak  to  them  or  either  of  them  yourself  on  the 
subject  of  the  case  now.  on  trial,  so  help  you  God."  (Or. 
Pr.  Act,  sec.  380.) 

It  would  be  well  also  to  repeat  to  the  jury  the  usual  ad- 
monition **uot  to  converse  among  themselves  or  with  any 
one  else  on  any  subject  connected  with  the  trial."  (Sec.  381.) 

These  various  provisions  of  the  statute  all  point  to  the 
same  conclusion  as  to  the  correct  practice  in  sending  out  a 
jury  for  the  purpose  of  a  view.  The  order  of  the  court 
should  specify  the  place  to  be  inspected,  and  should  desig- 
nate some  person  who  knows  the  place,  to  point  it  out  to 
the  jury.  The  person  so  designated,  and  none  other, 
except  the  officer  in  charge,  should  conduct  the  jury  to  the 
spot,  and  should  leave  them  to  make  their  own  obser- 
vations without  any  comment  or  explanation  whatever. 
{People  V.  Green,  53  Cal.  60.) 

In  this  case  the  following  order  was  made  by  the  court 
pending  the  trial:  '*It  being  deemed  by  the  court  proper 
that  the  jury  should  view  the  place  of  the  commission  of 
the  alleged  offense,  the  officer  in  charge  of  the  jurors  was 
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directed  by  the  court  to  conduct  them  to  said  place,  and 
show  them  the  same." 

By  this  order,  the  officer  in  charge  of  the  jury  was  the 
person  appointed  by  the  courfc  to  show  them  the  place.  He, 
and  no  one  else,  was  charged  with  that  duty.  But  it  appears 
from  the  affidavits  filed  in  support  of  the  motion  for  a  new 
trial,  that  the  officer  in  charge  of  the  jury  had  no  personal 
knowledge  of  the  place  where  the  homicide  occurred,  and 
took  the  jury  to  a  place  which  he  supposed  to  be  the  one 
designated  in  the  order  of  the  court. 

This  was  in  itself  a  serious  irregularity,  for  the  person 
sent  with  the  jury  for  that  purpose,  ought  to  be  able  to 
testify  that  he  has  shown  them  the  identical  place  specified 
in  the  order  of  the  court.  But  this  is  not  the  ground  relied 
on  by  the  defendant  in  support  of  his  appeal.  It  appears 
by  the  affidavits,  that  when  the  jury  arrived  at  the  premises 
they  were  sent  to  inspect,  they  found  there  a  person  named 
Chris.  Walsh,  who  was  never  even  sworn  as  a  witness  in 
the  case,  and  who,  in  response  to  questions  addressed  to 
him  by  members  of  the  jury,  pointed  out  to  them  all  the 
special  features  of  the  premises. 

We  do  not  see  how  it  is  possible  to  say  that  this  was  not 
a  violation  of  the  law,  and  a  denial  of  the  right  of  the  de- 
fendant to  be  confronted  with  the  witnesses  against  him. 
Indeed,  it  is  not  seriously  denied  that  the  jury  "  received 
evidence  out  of  court  other  than  that  resulting  from  a  view," 
etc.,  but  it  is  contended  that  Walsh  told  them  nothing  more 
than  others — witnesses — had  told  them,  and  that  the  de- 
fendant could  not  have  been  injured. 

Of  course,  if  it  can  be  made  clear  that  no  injury  resulted 
to  the  defendant  from  the  act  complained  of,  the  error  is 
cured.  But  when  it  is  shown  that  a  clear  legal  right  of  tbe 
defendant  in  a  criminal  case  has  been  transgressed,  it  de- 
volves upon  the  state  to  prove  that  he  was  not  harmed 
thereby,  and  in  this  case  we  think  such  proof  is  wanting. 

The  theory  of  the  prosecution  was,  that  the  deceased  was 
killed  by  a  blow  received  while  he  was  sleeping,  or  at  least 
lying,  in  his  bed.  The  defendant  testified  that  he  and  de- 
ceased occupied  the  same  room;  that  deceased,  coming  iu 
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late  at  nigbt,  drunk  and  abusive,  after  some  altercation,  at- 
tacked and  wounded  Lim  with  a  knife;  and  that  be  struck 
tbe  fatal  blow  in  self-defense.  A  number  of  men  were 
sleeping  on  tbe  premises  at  tbe  time,  and  as  tbe j  beard  no 
noise  of  a  struggle  or  altercation,  it  was  of  obvious  import- 
ance to  dbow  on  tbe  one  band  tbat  tbej  would  bave  been 
likely,  and  on  tbe  other,  tbat  they  would  not  bave  been 
likely  to  bear  such  noise  if  any  bad  been  made.  In  this 
view,  probably  tbe  jurors  inquired  as  to  tbe  room  where  tbe 
homicide  occurred,  and  tbe  place  whore  tbe  other  persons 
slept,  and  their  inquiries  as  to  these  particulars  were  an- 
swered by  Walsh. 

Whether  bis  answers  were  correct  or  incorrect  can  not 
be  known.  They  may  bave  been  false  and  extremely  preju- 
dicial to  the  defendant,  but  whether  they  were  or  not  makes 
no  difference.  It  can  not  be  denied  that  tbe  jury  received 
material  and  vitally  important  evidence  out  of  court  from  a 
witness  who  was  not  sworn,  who  was  not  confronted  with 
the  defendant,  and  as  to  whom  there  was  no  opportunity  of 
cross-examination. 

Such  being  tbe  case,  we  think  tbe  district  court  erred  in 
denying  defendant's  motion  for  a  new  trial,  and  tbat  tbe 
judgment  and  order  appealed  from  must  be  reversed. 

In  view  of  tbe  necessity  of  a  re-trial  of  the  case  it  will  be 
proper  to  notice  some  inaccuracies  in  the  instructions  in 
order  to  prevent  any  future  question  respecting  them. 

The  following  was  given  at  tbe  request  of  tbe  state : 

**If  tbe  jury  believe  beyond  a  reasonable  doubt  tbat  tbe 
defendant  killed  Vicente  Ruiz  while  feloniously  taking  or 
attempting  to  take  any  money  from  the  person  of  Buiz,  then 
the  jury  should  find  the  defendant  guilty  of  murder  in  tbe 
first  degree." 

This  instruction  is  not  erroneous,  for  tbe  reason  princi- 
pally relied  on  by  counsel.  Under  our  statute  (Oomp.  L. 
2327)  there  may  be  murder  without  any  intent  to  kill.  An 
involuntary  killing  which  is  committed  in  tbe  prosecution  of 
a  felonious  intent  is  murder;  and  if  tbe  felony  attempted  is 
arson,  rape,  robbery,  or  burglary,  it  is  murder  in  the  first 
degree.     (Gomp.  L.  2323.)    Tbe  statute  on  this  point  is  too 
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plain  to  admit  of  constrnction.  Bat  in  one  or  two  minor 
particulars  this  instiniction  is  not  sufficiently  guarded.  It 
assumes  to  state  an  hypothesis  that  will  authorize  a  verdict 
of  murder  in  the  first  degree;  but  it  does  not  state  the  hy- 
pothesis accurately  or  completely,  and  is  therefore  techni- 
nically  erroneous.  Taking  money  from  the  person  of 
another  is  not  necessarily  robbery,  and  it  is  inaccurate  to 
say,  that  killing  in  the  attempt  to  take  money  is  murder  iu 
the  first  degree .  It  was  necessary  also,  in  order  to  make  the 
case  complete,  that  the  killing  should  have  been  done  in 
Elko  county.  This  error  could  perhaps  be  shown  to  have 
been  immaterial  in  this  case;  butin  criminal,  and  especially 
in  murder  cases,  even  merely  technical  errors  should  be 
avoided  as  far  as  possible. 

The  next  instruction  complained  of  is  the  following: 
"Murder  in  the  second  degree  is  the  unlawful  killing  of  a 
human  being,  with  malice  aforethought,  either  express  or 
implied,  but  without  the  admixture  of  premeditation  or 
deliberation.     If  you  believe  from  the  evidence,  beyond  a 

reasonable  doubt,  that  about  the day  of  October,  1879, 

the  defendant,  with  malice  aforethought,  but  without  the 
admixture  of  premeditation  or  deliberation,  willfully  and 
unlawfully  struck  Vicente  Buiz  with  an  ax,  with  intent  to 
kill  him,  you  should  convict  the  defendant  of  murder  in 
the  second  degree." 

The  fault  found  with  this  instruction  is,  that  it  permits  a 
verdict  of  murder  in  the  first  degree,  and  impliedly  requires 
it,  in  the  absence  of  either  of  two  necessary  ingredients, 
viz.,  premeditation  and  deliberation.  It  is  doubtful  if  this 
criticism  would  be  held  sound,  even  if  the  words  "deliber- 
ate "  and  "  premeditated,"  as  they  are  used  in  our  statutory 
definition  of  murder,  were  not  synonymous,  but  it  is  a 
sufficient  answer  to  the  objection  of  counsel  that  these 
words  are  of  similar  import,  each  being  held  to  imply  the 
other,  and  so  it  makes  no  difference  whether  they  are  used 
conjunctively  or  disjunctively.  (People  v.  Pool,  27  Cal. 
684.) 

We  find  no  error  in  this  instruction,  except  an  error  on 
the  side  of  the  defendant,  which  consists  iu  saying  that 
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express  malice  may  be  an  iDgredienfc  of  murder  in  the  sec- 
ond degree.  Under  our  statute,  express  malice  necessarily 
renders  any  murder,  murder  of  the  first  degree.  There  may 
be  murder  of  the  first  degree  without  it,  but  it  can  not  co- 
exist with  murder  of  the  second  degree.  (Comp.  L.,  sec. 
2322,  2323,  2327.) 

The  next  instruction  to  which  exception  is  taken  is  the 
following: 

**  Murder  in  the  first  degree  consists  of  a  willful,  unlaw- 
ful, premeditated  killing.  The  intention  to  kill  must 
exist,"  etc. 

This  is  inaccurate  and  inconsistent  with  the  first  instruc- 
tion above  quoted,  in  which  the  jury  were  correctly  in- 
formed that  there  might  be  murder  in  the  first  degree  with- 
out any  intent  to  kill  (as  where  the  killing  takes  place  in  the 
attempt  to  perpetrate  a  robbery,  etc).  Of  this,  however, 
the  defendant  can  not  complain,  as  it  was  in  his  favor;  but 
the  latter  part  of  the  instruction,  and  especially  the  con- 
cluding sentence,  contains  a  more  serious  error.     It  says: 

**In  short,  if  the  defendant  purposely  and  voluntarily 
struck  Vicente  Buiz  with  an  ax,  it  must  have  been  willful; 
tmd  if  it  was  willful,  and  he  intended  to  kill,  it  must  have 
been  deliberate;  and  if  the  deliberation  was  for  a  single 
moment,  it  amounted  to  premeditation;  so  that  the  act  be- 
came willful,  deliberate,  and  premeditated.'' 

If  we  understand  this  language  correctly,  it  deduces  the 
conclusion,  that  any  voluntary  killing  with  a  deadly  weapon, 
provided  it  is  unlawful,  is  necessarily  murder  in  the  first 
degree.  ,  But  this  is  not  so.  There  may  be  an  intent  to 
kill  springing  from  ungovernable  passion,  where  no  deliber- 
ation or  premeditation  can  be  implied.  In  such  case  the 
killing  will  be  either  murder  in  the  second  degree  or  man- 
slaughter, according  to  the  legal  sufficiency  or  insufficiency 
of  the  provocation,  or  the  presence  or  absence  of  sufficient 
cooling  time. 

In  this  case  it  was  practically  important  not  to  misstate 
the  law  of  voluntary  manslaughter,  for  although  the  effort 
of  the  defendant  was  to  show  a  complete  justification  of  the 
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killing,  bis  testimony  none  the  less  tended  to  show  provo- 
cation. 

The  other  portions  of  the  charge,  not  having  been  ex«- 
cepted  to,  we  presume  were  correct. 

The  judgment  is  reveraed,  and  the  cause  remanded  for  a 
new  trial. 

Hawley,  J.,  concurring:    I  concur  in  the  judgment. 


[No.  972.] 

ANDEEW  TAFT,  Respondent,  v.  MATTHEW  KYLE  and 

E.  SADLER,  Appellants. 

Date  of  Note — Discrepancy — ^Whbn  not  Sufficient  to  Declabe  Testi- 
mony Palse. — ^Witness  testified  that  a  certain  note  was  executed  and 
delivered  August  5,  1875.  The  note,  being  produced,  appeared  to  bear 
date  August  5,  1878:  Held,  in  the  absence  of  any  opportunity  being 
given  to  the  witnesses  to  explain,  that  this  circumstance  was  not  suffi- 
cient to  authorize  the  district  court  to  pronounce  their  testimony  false. 

KuLE  AS  to  CJonflict  of  Evidence,  Enforced. 

Appeal  from  the  District  Court  of  the  Sixth  Judicial  Dis- 
trict, Eureka  County, 

The  facts  appear  in  the  opinion. 

G.  W.  BaJcer,  for  Appellants. 

D.  E.  Baily,  for  Bespondent. 

By  the  Court,  Beatty,  C.  J. : 

The  defendant,  Kyle,  is  sheriff  of  Eureka  county.  At 
the  instance  of  his  co-defendant,  Sadler,  he  attached  cer- 
tain personal  property  as  the  property  of  Taft  &  Johnson. 
The  plaintiff,  a  brother  of  one  of  the  defendants  in  the  at- 
tachment suit,  claims  the  property  attached,  and  sues  for 
its  value.  The  defense  is,  that  the  sale  to  the  plaintiff  was 
without  consideration,  and  fraudulent. 

The  case  was  tried  in  the  district  court,  without  a  jury, 
and  the  sale  found  to  have  been  bona  ^fide,  and  for  a  valu- 
able consideration. 
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The  defendants  appeal  from  the  order  of  the  district 
court  denying  their  motion  for  a  new  trial,  and  the  only 
groand  of  their  appeal  is,  that  the  above-mentioned  finding 
was  against  the  evidence. 

It  is  not  denied  that  the  testimony  of  the  plaintiff  and  his 
vendors  supports  the  finding  of  the  court,  and  it  must  be 
conceded  that  any  other  finding  would  have  convicted  them 
of  perjury.  But  this  is  precisely  what  appellants  claim 
they  have  done  for  themselves  by  the  glaring  contradic- 
tions in  their  testimony. 

The  plaintiff  testified  that  on  August  5,  1875,  Taft  & 
Johnson  were  indebted  to  him  for  labor  and  for  borrowed 
money  to  the  amount  of  five  hundred  dollars,  for  which  sum 
they  gave  him  their  note  bearing  that  date,  agreeing,  verb- 
ally, that  if  it  was  not  paid  in  one  month,  it  should  thence- 
forth bear  interest  at  the  rate  of  two  per  cent,  per  month ; 
that  on  account  of  said  note,  their  indebtedness  to  him 
amounted  to  about  nine  hundred  dollars  in  January,  1879, 
in  satisfaction  of  which  he  took  a  bill  of  sale  for  the  prop- 
erty in  controversy. 

Taft  and  his  partner,  Johnson,  testified  to  the  same  ef- 
fect, all  parties  agreeing  in  the  statement  that  the  note  was 
written  by  Johnson,  and  dated  on  the  day  it  was  delivered — 
August  5,  1875. 

The  note  being  called  for  and  produced,  appeared  to  bear 
date  August  5,  1878,  and  this  circumstance,  appellants  con- 
tend, is  sufficient  to  convict  them  all  of  falsehood. 

It  does  not  appear,  however,  that  the  attention  of  any 
of  the  witnesses  was  called  to  the  discrepancy  between  the 
apparent  date  of  the  note  and  their  testimony,  and  we  do 
not  know  but  what  they  could  have  explained  it  if  they  had 
been  given  an  opportunity.  It  may  have  been  due  to  the 
resemblance  of  the  figures  5  and  8,  as  they  are  sometimes 
formed,  or  to  some  other  mistake.  In  the  absence  of  any  op- 
portunity given  to  the  witnesses  to  explain,  we  do  not  think 
this  circumstance  was  sufficient  to  require  the  district  court, 
or  to  authorize  us,  to  pronounce  their  testimony  false. 

As  to  another  particular  the  plaintiff  contradicted  him- 
self.    He  testified  that  in  a  trade   with  Taft  &  Johnson, 
Vol.  XV— 27 
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prior  to  the  sale  in  question,  he  paid  them  twenty-five  dol- 
lars in  cash.  They  testified  that  they  received  no  cash  in 
that  transaction,  but  got  credit  on  account  for  two  hundred 
dollars.  Plaintiff,  being  recalled,  admitted  that  his  first 
statement  as  to  this  matter  was  incorrect,  and  he  failed  to 
give  auy  plausible  explanation  of  it. 

But  if  it  were  conceded  to  appellants  that  this  circum- 
stance deprived  him  of  all  credit  before  the  court,  it  would 
not  follow  that  his  brother  and  his  partner,  Johnson,  were 
not  worthy  of  belief,  and  they  both  testify  to  the  facts 
found  by  the  court. 

For  aught  that  appears,  the  district  judge  may  not  have 
relied  at  all  upon  the  testimony  of  the  plaintiflF.  There  was 
other  substantial  and  unimpeached  testimony  to  support 
the  findings,  and  the  fact  that  it  was  contradicted  by  wit- 
nesses for  the  defendants,  can  not,  under  the  well-known  rule 
of  decision,  avail  them  in  this  court. 

The  judgment  and  order  appealed  from  are  affirmed. 


pTo.  945.] 

WALTEE  S.  HOBAKT,  Appellant,    v.  L.   D.  WICKS 

ET  AL.,  EeSPONDENTS. 

Water  Rights — Appropriation  of — Conversion  at  Different  Points.— 
Hespondents  appropriated  the  waters  of  Alder  creek,  in  1868,  for  the 
purpose  of  operating  a  V  flume,  and  diverted  the  water  from  a  point 
below  the  lands  of  appellant.  Prior  to  July,  1872,  respondents  diverted 
the  water,  by  means  of  a  branch  flume,  at  a  point  above  the  lands  of  ap- 
pellant, and  since  1872  have  diverted  the  water,  sometimes  at  one  point, 
and  sometimes  at  the  other.  Appellant  became  the  purchaser  of  the 
lands  lying  on  the  creek,  between  the  two  points  of  diversion,  in  Octo- 
ber, 1873.  The  court  found  that  respondents  were  the  owners  of  the 
water  of  the  creek,  and  entitled  to  use  it  at  either  point  of  diversion: 
lleldf  correct. 

Appeal  from  the  District  Court  of  the  Second  Judicial 
District,  "Washoe  County. 

The  land  owned  by  plaintiff  is  not  agricultural,  or  graz- 
ing land;  but  is  valuable  only  for  the  timber  growing  upon 
it.      On   the   ninth  day  of  October,  1873,   the   land  was 
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patented  by  the  state  of  Nevada,  and  granted,  by  its  patent, 
to  the  grantor  of  plaintiff.  Alder  creek  flows  in  its  bed  and 
channel  through,  over,  and  upon  the  lands  of  plaintiff. 
Plaintiff  never  appropriated  or  used  the  water  of  Alder 
creek  for  any  purpose  whatever,  and  has  not  any  use  there- 
for. The  water,  when  flowing  through  plaintiff's  land  in 
the  channel  of  the  creek,  does  not  irrigate  the  land,  or 
make  it  productive.  The  plaintiff  does  not  use,  or  require, 
the  said  water  for  irrigating,  or  for  stock,  or  domestic  pur- 
poses . 

JEllis  &  King,  Attorneys  for  Appellants: 

I.  The  extent  of  the  presumed  right  is  determined  by  the 
user  on  which  is  founded  the  presumed  grant,  the  right 
granted  being  commensurate  with  the  right  enjoyed. 
(Angel  on  Watercourses,  sec.  224  etseq,) 

The  diversion  of  defendant,  in  1868,  inflicted  no  appro* 
ciable  injury  upon  defendant. 

No  circumstance  attending  this  diversion,  indicated  or 
gave  sign  of  any  other .  intended  diversion,  to  be  made 
higher  upon  the  stream  in  the  future. 

Plaintiff  was  entitled  to  rely  upon  the  principle,  that  de- 
fendant's user  would  be  the  measure  of  defendant's  right, 
should  plaintiff  allow  it  to  ripen. 

By  the  diversion  of  1872,  the  entire  stream  wasdiverted  and 
led  away  from  plaintiff's  lands,  and  his  entire  estate,  so  far 
as  the  same  depends  upon  this  water,  is  destroyed  by  de- 
fendant. 

Plaintiff  was  entitled,  both  in  law  and  morals,  and  mav 
have  been  led  by  a  spirit  of  accommodation,  to  acquiesce 
in  the  diversion  of  1868,  and  yet  in  the  same  light  be  enti- 
tled to  resist  the  greater  invasion  of  1872. 

If  the  right  asserted  is  that  of  a  continuous  use,  it  can 
only  be  supported  by  proof  of 'a  continuous  user. 

If  the  right  asserted  is  to  use  the  thing  for  a  portion  of 
the  time  only,  there  must  be  proof  of  a  regularly  recurring 
use  for  that  proportion  of  the  time  in  certain  orderly 
periods. 

II.  Our  non-user  confers  no  right  on  defendant.     ( Towu" 
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send  Y.* McDonald,  2  Kern.  381;  PillsbunjY.  Moore,  44  Me. 
154;  Haines  v.  Vansickle,  7  Nev.  249.) 

J?.  M.  Clarkey  for  Bespondents : 

PlaintiflF  makes  no  use  of  the  water,  and  it  does  not  bene- 
fit him  or  his  land  in  any  degree.  He  can  not,  therefore, 
complain  of  defendant's  diversion  and  use. 

Plaintiff  had  no  interest  or  property  in  the  water  by  rea- 
son of  his  ownership  of  the  land,  and  defendant  acquired  a 
perfect  right  of  use  by  appropriation. 

By  the  Court,  Beatty,  C.  J. : 

This  is  a  suit  to  enjoin  the  diversion  of  a  stream  of  water 
from  its  natural  channel  upon  and  across  the  lands  of  the 
plaintiff. 

The  cause  was  tried  in  the  district  court,  without  a  jury, 
and  a  judgment  rendered  in  favor  of  the  defendants. 

The  plaintiff  appeals  from  the  judgment  and  from  an 
order  denying  his  motion  for  a  new  trial. 

The  only  point  made  in  support  of  the  appeal,  is  that  the 
conclusions  and  judgment  of  the  district  court  are  against 
the  findings  of  fact,  and  not  supported  thereby.     The  mate- 
rial findings  of  fact  are,  that  the  defendants  and  their  prede- 
cessors in  interest  appropriated  the  waters  of  Alder  creek, 
in  1868,  for  the  purpose  of  operating  a  V  flume  for  the 
transportation    of    wood,   lumber,    and   timber,   from  the 
mountains  to  a  point  on  the  Pacific  railroad  near  Bronco, 
in  Washoe  county.     In  that  year  they  diverted  the  water 
from  the  creek  into  their  flume  at  a  point  below  the  lands 
now  owned  by  the  plaintiff.     Subsequently,  and  prior  to 
July,  1872,  they  constructed  a  branch   flume    extending 
furthier  up  the  stream,   and  in   that    month  diverted  the 
water  of  the  creek  into  said  branch  flume,  at  a  point  above 
the  lands  now  owned  by  plaintiff.     Since  the  year  1872,  de- 
fendants have  continued  to  use  both  the  original  flume  and 
the  branch  flume  as  their  business  required,  sometimes  di- 
verting all  the  water  at  the  original  point  of  diversion,  and 
at  other  times  diverting  it  at  the  point  where  it  was  taken 
out  in  1872. 
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The  plaintiff  became  the  owner  of  the  lands  lying"  on  the 
creek  between  the  two  points  of  diversion  in  1873,  after 
the  appropriation  of  the  water  by  the  defendants,  apd  after 
they  had  begun  to  divert  it  at  the  upper  point,  and  to  use 
ili,  as  it  was  convenient  to  them,  to  operate  either  the  old 
flume  or  the  branch  flume.  Prior  to  that  time  said  lands 
were  vacant  and  unoccupied  timber  lands  belonging  to  the 
United  States. 

Upon  these  facts  it  is  adjudged  that  the  defendants  are 
owners  of  the  water  of  the  creek  and  entitled  to  use  it,  and 
the  whole  of  it,  during  the  ordinary  stages  of  its  flow  for 
the  purpose  of  operating  their  flumes  and  the  ditches  con- 
nected therewith. 

We  can  not  see  that  the  decree  awards  to  the  defendants 
any  greater  right  than  the  facts  above  stated  entitle  them 
to.  They  had  acquired  by  appropriation  the  right  to  all 
the  water  in  the  stream  before  the  plaintiff  purchased  his 
lands,  and  while  they  were  still  the  property  of  the  United 
States.  Defendants  had  not  only  appropriated  the  water 
for  their  original  flume,  but  they  had  constructed  their 
branch  flume,  and  commenced  the  practice  of  diverting  the 
water  from  the  channel  of  the  stream  at  the  upper  as  well 
as  the  lower  point,  as  their  convenience  dictated.  If  they 
had  a  right  to  do  this  before  plaintiff's  purchase — and  we 
see  no  reason  for  denying  such  right — then  he  has  no  rea- 
son to  complain  that  they  continue  the  practice.  What  they 
were  doing  in  1873,  at  the  date  of  plaintiff 's  purchase,  they 
were  doing  with  the  express  permission  of  the  United 
States  (Stat.  July  26,  1866,  sec.  9),  the  theu  owner  of  the 
lands,  and  plaintiff  took  subject  to  their  right. 

We  do  not  agree  with  counsel  for  appellant  that  there  is 
anything  inconsistent  in  the  claim  of  defendants  to  divert 
the  water  now  at  one  point  and  now  at  the  other.  It  may 
be  necessary,  and  presumably  is  necessary,  to  do  so  in  the 
proper  conduct  of  their  business. 

The  judgment  and  order  appealed  from  are  aflirmed. 
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D.  LACHMAN  et  al.,  Appellants,  v.  W.  A.  WALKEE, 

Sheriff  of  Washoe  County,  Eespondent. 

Homestead — Declaration  must  be  Recorded. — No  person  is  entitled  to 
the  benefit  of  the  homestead  law  without  tiling  a  written  declaration 
claiming  the  premises  as  a  homtatead. 

Appeal  from  the  District  Court  of  the  Second  Judicial 
District,  Washoe  County. 

The  facts  are  stated  in  the  opinion.  . 

William  Cain,  for  Appellants: 

I.  The  lien  of  a  judgment  never  attaches  on  a  homestead 
claim.  Upon  a  conveyance  thereof,  the  purchaser  takes  the 
land,  clear  of  any  judgment  lien,  docketed  whilst  the  home- 
stead claimant  was  occupying  it.  (Green  v.  Maries,  25  111. 
225;  Bliss  Y.  Clark,  39  Id.  590;  Wiggins  v.  Chance,  54  Id. 
175;  Civil  Practice  Act,  206;  Ackleyv.  Chamberlain,  16CaI. 
183;  Bowman  v.  Norton,  Id.  220;  Houghton  v.  Lee,  50  Id. 
101.) 

II.  Compliance  with  the  act  of  1865  is  not  a  condition 
precedent  to  exempt  a  homestead  from  execution.  A  party 
forfeits  no  rights  secured  by  the  law  and  constitution  of 
this  state  if  he  fails  to  avail  himself  of  the  additional  bene- 
fits of  that  act.  He  may  not  have  tbe  exemptions,  nor  the 
rights  of  survivorship,  acquired  by  compliance,  but  he  has 
all  the  protection  of  a  homestead  claimant  under  the  con- 
stitution and  the  act  of  the  legislature  of  this  state,  Novem- 
ber 13,  1861. 

Non-compliance  is  no  forfeiture.  (Estate  of  David  WaUey, 
11  Nev.  265;  Cohen  v.  Davis,  20  Cal.  187;  Clark  y.  Shanwyn, 
1  Nev.  568;  Goldman  v.  Clark,  Id.  607;  Hawthorne  v.  Smith, 
3  Id.  182.) 

Haydon  &  Queen,  for  Eespondent : 

The  court  below  was  right  in  sustaining  defendant's  de- 
murrer to  plaintiff's  complaint,  because  the  complaint  was 
defective  in  not  stating  that  plaintiff's  grantors  had  selected 
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the  property  in  controversy  as  a  homestead,  and  caused  the 
declaration  of  their  intention  to  be  recorded  as  required  by 
law.     {Hawthorne  et  al.  v.  Smith,  3  Nev.  189.) 

By  the  Court,  Leonard,  J. : 

Plaintiffs  instituted  this  action  to  enjoin  defendant,  sheriff 
of  Washoe  county,  from  selling  certain  real  property  under 
an  execution  issued  out  of  the  district  court,  in  Washoe 
county,  upon  a  judgment  recovered  in  said  court,  Septem- 
ber 27,  1878,  in  favor  of  G.  Einaldo,  and  against  Patrick 
McCarran,  for  the  sum  of  five  hundred  and  forty-four  dol- 
lars, besides  interest  and  costs. 

Prior  to  January  7,  1879,  for  more  than  four  years,  Mc- 
Carran and  wife  occupied  and  claimed  the  property  as  a 
homestead,  but  neither  one  nor  both  selected  the  premises 
as  a  homestead,  according  to  the  homestead  act  of  this 
state,  approved  March  6,  1865. 

On  the  seventh  of  January,  1879,  McCarran  and  wife  con- 
veyed the  property  to  plaintiffs,  and  on  the  thirtieth  of  Jan- 
uary, 1879,  the  defendant  levied  upon  the  property,  and 
advertised  it  for  sale.  Binaldo's  judgment  was  docketed  in 
said  court,  September,  1878,  and  the  premises  levied  on  do 
not  exceed  seven  hundred  dollars  in  value. 

The  court  below  sustained  defendant's  demurrer  to  the 
complaint,  because  it  did  not  appear  therefrom  that  the 
grantors  of  plaintiffs  had  at  any  time  availed  themselves  of 
the  benefits  of  the  homestead  act,  or  had  selected  the  prem- 
ises according  to  the  provisions  of  said  act;  that,  therefore, 
the  premises  were  at  no  time  the  homestead  of  Patrick  Mc- 
Carran and  wife,  so  as  to  exempt  the  same  from  .the  lien  of 
the  judgment  recovered  and  docketed  September  27,  1878, 
in  favor  of  G.  Kinaldo,  and  against  Patrick  McCarran;  that 
they  were  subject  to  said  judgment  lien  when  they  were 
conveyed  to  plaintiffs,  and  so  continued  until  defendant 
made  his  levy.  Plaintiffs  refused  to  amend  their  complaint, 
and  a  judgment  of  dismissal  was  ordered  and  entered. 
This  appeal  is  from  that  judgment,  and  but  one  question  is 
presented  for  our  consideration,  viz. :  Is  compliance  with 
the  first  section  of  the  homestead  statute  (Comp.  L.  186^, 
in  relation  to  the  manner  of  selection,  a  condition  precedent 
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to  the  exemption  therein  provided,  when,  as  in  this  case, 
the  premises  are  actually  occupied  as  the  home  of  the  judg- 
ment debtor,  and  might  have  been  selected  and  held  as  ahome- 
stead  according  to  the  provisions  of  the  statute?  The  stat- 
ute provides  as  follows: 

Section  1.  "The  homestead  *  *  *  to  be  selected  hy 
the  husband  and  wife,  or  either  of  them,  or  other  head  of 
a  family,  shall  not  be  subject  to  forced  sale,  on  execution 
or  any  final  process,  from  any  court,  for  any  debt  or  liability 
contracted  or  incurred  after  November  13,  1861.  Said  se- 
lection shall  be  made  by  either  the  husband  or  wife,  or 
both  of  them,  or  other,  head  of  a  family,  declaring  their  in- 
tention, in  writing,  to  claim  the  same  as  a  homestead. 
Said  declaration  shall  state  that  they,  or  either  of  them, 
are  married;  that  he  or  she  is  the  head  of  a  fam- 
ily; that  they,  or  either  of  them,  as  the  case  may  be, 
are,  at  the  time  of  making  such  declaration,  residing  with 
their  family,  or  with  the  persons  under  their  care  and 
maintenance,  on  the  premises,  particularly  describing  said 
premises,  and  that  it  is  their  intention  to  use  and  claim  the 
same  as  a  homestead,  which  declaration  shall  be  signed  by 
the  party  making  the  same,  and  acknowledged  and  re- 
corded as  conveyances  aflfecting  real  estate  are  required  to 
be  acknowledged  and  recorded,  and  from  and  after  the  fil- 
ing for  record  of  said  declaration,  the  husband  and  wife 
shall  be  deemed  to  hold  said  homestead  as  joint  tenants.'* 

We  intimate  no  opinion  of  what  would  have  been  the  ef- 
fect of  a  homestead  declaration,  filed  by  plaintiff's  grant- 
ors, subsequent  to  the  docketing  of  Kinaldo's  judgment, 
but  before  sale  of  the  property  under  execution  issued 
upon  that  judgment,  and  prior  to  the  conveyance  oy  Mc- 
Carran  and  wife  to  plaintiffs.  In  this  case  no  declaration 
has  ever  been  filed,  and  we  have  not  the  slightest  doubt 
that  the  property  is  not  exempt.  The  statute  only  exempts 
a  homestead  which  has  been  selected  according  to  its  pro- 
visions. * '  The  homestead  ^  *  *  to  be  selected  *  *  * 
shall  not  be  subject  to  forced  sale.  *  ^  *  Said  selec- 
tion shall  be  made  by  either  husband  or  wife,  or  both  of 
them,  *  *  *  declaring  their  intention  in  writing  to 
claim  the  same  as  a  homestead." 
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The  law  does  nofc  compel  any  person  to  have  his  property 
become  a  statutory  homestead,  against  his  will,  but  it  re- 
quires him  to  do  certain  things  in  order  to  enjoy  its  benefits. 

Our  first  homestead  statute  (Laws  of  1861,  24)  provided 
that,  the  homestead  should  be  "  selected  by  the  owner 
thereof."  But  neither  the  manner  nor  the  time  of  doing  so 
was  definitely  stated. 

The  third  section  provided,  however,  in  case  of  a  levy 
upon  lands  before  the  homestead  had  been  selected  and  set 
apart,  that  the  householder  might  notify  the  officer  of  what 
he  regarded  as  his  homestead,  with  a  description  thereof, 
and  that  the  remainder,  alone,  should  be  subject  to  sale. 

Under  the  California  statute  of  1851,  similar  to  ours  of 
1861,  the  courts  of  that  state  held  that  the  occupancy  of 
the  premises  by  the  husband  with  his  family,  was  presump- 
tive evidence  of  selection  and  appropriation  as  a  home- 
stead; but  under  the  statute  of  1860,  similar  to  ours  now 
in  force,  which  declared  what  acts  should  constitute  a  se- 
lection, the  supreme  court  was  of  opinion  that  a  person 
was  not  entitled  to  the  benefits  of  the  law  without  filing  a 
written  declaration  claiming  the  premises  as  a  homestead. 
(Cohn  V.  'Davis,  20  Cal.  194.  See  also  McQuade  v.  Whaleyy 
Slid.  533.) 

This  court,  on  several  occasions,  has  intimated  the  same 
conclusion.  (Haivthorne  v.  Smith,  3  Nev.  189;  Estate  of 
WaUey,  11  Id.  264;  Smith  v.  Stewart,  13  Id.  70.) 

In  Hawthorne  v.  Smith,  this  court  said:  **As  the  law  is 
totally  silent  as  to  the  time  when  the  selection  shall  be 
made  of*  the  homestead,  *  *  *  but  simply  says,  that 
when  selected  it  shall  be  exempt  from  forced  sale,  we  are 
forced  to  the  conclusion  that,  after  the  selection  is  made 
and  filed  for  record,  no  levy  upon,  or  sale  of  the  homestead 
property,  can  be  legally  made,  except  for  those  classes  of 
debts  mentioned  in  the  constitution."  There  was  not  the 
slightest  intimation  that  the  premises  would  have  been 
exempt,  if  the  declaration  required  by  the  statute  had  not 
been  made  and  filed  before  the  sale  under  execution.  We 
are  of  opinion  that  the  court  below  did  not  err  in  sustain- 
ing the  demurrer,  and  the  judgment  is  affirmed. 
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[No.  962.] 

WM.  A.  TULL,  Appellant,  v.  J.  P.  ANDERSON, 

Respondent. 

Authenticated  Statement — Where  no  Amendments  ark  Filed.— The 
certificate  of  the  clerk,  that  no  amendments  were  ever  proposed,  is  a 
sufficient  authentication  of  a  statement,  to  which  no  amendments  are 
proposed,  and  is  sufficient  proof  of  that  fact. 

Statement — Must  be  Filed  in  Statutory  Time. — The  record  shows  that 
the  statement  was  not  filed  or  served  until  nineteen  days  after  the  ver- 
dict of  the  jury:    Held,  too  late. 

Transfer  of  Cause  from  Justice's  Court  to  the  District  Court- 
Question  OF  Right  of  Possession. — Where  the  trial  of  a  case,  in  a 
justice's  court,  involves  a  question  of  possession,  and  right  of  possession 
of  real  estate,  the  case  should  be  transferred  to  the  district  court. 

Appeal  from  the  District  Court  of  the  Fourth  Judicial 
District,  Humboldt  County. 

The  facts  sufficiently  appear  in  the  opinion. 

Geo.  P.  Harding,  for  Appellant. 

Fisk  &  Windley  for  Bespondent. 

By  the  Court,  Beatty,  C.  J. : 

This  action  was  originally  commenced  in  a  justice's  court, 
to  recover  one  hundred  and  fifty  dollars,  the  alleged  value 
of  hay  growing  on  land  claimed  by  plaintiff,  which  the  de- 
fendant was  charged  to  have  converted  by  entering  upon 
the  land  with  force  and  arms. 

On  the  filing  of  a  verified  answer  denying  plaintiff's  right 
to  the  locus  in  quo,  and  setting  up  a  claim  thereto  on  the 
part  of  the  defendant,  the  justice  decided  that  the  deter- 
mination of  the  action  would  necessarily  involve  a  question 
of  possession,  and  right  of  possession,  of  real  property,  and 
thereupon  transferred  the  case  to  the  district  court  (Comp. 
L.,  sec.  1600),  where  it  was  tried  by  a  jury,  and  verdict  and 
judgment  rendered  for  the  defendant. 

Plaintiff  appeals  from  the  judgment  and  from  an  order 
denying  his  motion  for  a  new  trial. 

The  district  court,  upon  what  particular  ground  does  not 
clearly  appear  from  the  opinion  of  the  judge,  refused  to 
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entertain  the  motion  for  a  new  trial  on  its  merits.  The 
ground  npon  which  counsel  for  respondent  defends  this 
action,  or  that  at  least  upon  which  he  asks  us  to  disregard 
the  statement  on  motion  for  new  trial,  is,  that  it  is  not 
authenticated.  But  we  see  no  fault  to  find  with  it  in  that 
respect.  It  is  the  original  statement  proposed  by  the 
plaintiff,  accompanied  by  a  certificate  of  the  clerk,  that  no 
amendments  were  ever  proposed  by  the  defendant.  This 
is  a  suj£cient  authentication  of  a  statement  to  which  no 
amendments  are  proposed,  and  su£Scient  proof  of  that  fact. 
(Pr.  Act,  sec.  197.) 

It  does  appear,  however,  that  the  statement  was  not  filed 
or  served  until  nineteen  days  or  more  after  the  verdict  of 
the  jury,  which  was  too  late,  unless  the  time  for  filing  was 
extended  by  order  of  the  court  or  by  stipulation  of  the  par- 
ties (Pr.  Act,  sec.  197),  and  there  is  nothing  in  this  record 
to  show  that  the  time  was  extended.  We  must  presume, 
therefore,  that  the  district  court  refused  to  hear  the  motion 
on  its  merits,  because  the  moving  party  had  not  taken  the 
necessary  steps  in  time.  If  so,  the  decision  was  correct,  and 
must  be  affirmed. 

The  only  other  question  in  the  case  arises  upon  the  ap- 
peal from  the  judgment.  The  appellant  contends  that  the 
district  court  had  no  jurisdiction  of  the  case,  that  the  com- 
plaint and  answer  raised  no  issue  as  to  the  ownership  of 
land,  and  that  the  district  court  erred  in  assuming  jurisdic- 
tion. We  think,  on  the  contrary,  that  it  appears  very 
plainly  from  the  complaint  and  answer,  that  the  only  issue 
between  the  parties  was  the  right  of  possession  to  the  land 
upon  which  the  hay  was  growing  when  defendant  entered 
and  cut  it,  and  that  the  case  was  properly  transferred  to  the 
district  court. 

Appellant  seems  to  suggest,  rather  than  argue,  that  the 
judgment  is  erroneous,  because  it  is  for  a  greater  amount 
than  the  defendant  claimed  in  his  answer. 

The  defendant  asked,  by  his  answer,  for  a  judgment  for 
costs  merely.  This  judgment  is  for  three  hundred  dollars, 
the  costs  and  disbursements  of  the  defendant  in  the  action. 
This  is  certainly  a  pretty  heavy  cost  bill  in  a  case  like  this, 
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but  it  is  not  impossible  that  the  defendant  may  have  been 
put  to  that  expense  in  defending  the  action,  and  there  is 
nothing  in  the  record  before  us  upon  which  we  can  assume 
to  decide  that  the  allowance  was  excessive. 
The  judgment  and  order  appealed  from  are  affirmed. 


[No.  936.] 

HENBT  FlSHBACK,  Kespondent,  v.  JEREMIAH  MIL- 
LEE,  Appellant. 

Sale  of  Mine — Fraudulent  Representations— Caveat  Emptor. — The 
rule  of  caveat  emptor  applies  only  when  buyer  and  seller  have  equal  op- 
portunities of  knowledge,  and  when  the  defect  complained  of  is  patent 
and  obvious  to  the  senses.  It  does  not  apply  to  a  case  where  the  seller 
of  a  mine  makes  representations  in  respect  to  matters  of  which  the 
buyer  has  no  knowledge,  and  no  means  at  hand  of  obtaining  knowledge. 

Idem — Sole  Indcxjementto  Purchase. — It  is  not  necessary  that  the  fraud- 
ulent representation  should  have  been  the  sole  and  exclusive  induce- 
ment to  the  purchase.  It  is  enough  that  it  may  have  constituted  a 
material  inducement. 

Idem — Burden  of  Proof  that  Representations  were  not  Relied  upon. — 
When  representations  made  by  the  seller  are  shown  to  be  material  and 
false,  the  burden  is  upon  him  to  show  that  they  were  not  relied  upon  by 
the  buyer,  and  that  the  purchase  would  have  been  made  without  the 
representations. 

Appeal  from  the  District  Court  of  the  Sixth  Judicial 
District,  White  Pine  County. 

The  facts  are  stated  in  the  opinion. 

A.  3L  Hillhouse,  and  Greatlwuse  &  Blandingy  for  Appel- 
lant: 

I.  The  fifth  instruction  given  to  the  jury  is  not  only  too 
broad,  and  therefore  misleading,  but  is  entirely  errone- 
ous in  point  of  law.  Where  the  representations  were  ex- 
press, and  in  writing,  the  purchaser  has  a  right  to  rely 
upon  them,  and  is  not  bound  to  '*  test  their  truth  or  false- 
hood," by  any  **  vigilance  or  attention."  {Mead  \ ,  Biinn, 
32  N.  T.  275;  Bisch  v.  Von  Lillienthal,  34  Wis.  250.) 

Caveat  emptor  does  not  apply  to  the  solemn  assurances  of 
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the  vendor,  and  a  man  has  a  right  to  rely  on  the  truthful- 
ness of  the  representations  of  those  with  whom  he  deals. 
(Kerr  on  Fraud  and  Mistake,  79;  Bigelow  on  Fraud,  67; 
3fead  v.  Bimn,  32  N.  Y.  275,  280;  McClellan  v.  Scott ^  24 
Wis.  81,  87;  Ups/iawY,  Deboto,  7  Bush,  442;  Walsh  v.  Hall, 
66  N.  C.  233;  Hale  v.  Pliilbrick,  42  Iowa,  81;  Oswrddv.  Mc- 
Gehee,  28  Miss.  340;  Spalding  v.  Hedges,  2  Pa.  St.  240;  Starh" 
taeatlier  v.  Benjamin,  32  Mich.  305;  Matlock  v.  Todd,  19  lud. 
130;  Parham  v.  Randolph,  4  How.  (Miss.)  435;  Kiefer  v. 
Rogers,  19  Minn.  32;  Young  v.  Hopkins,  6  Mon.  23;  Camp- 
hell  V.  JVhittingham,  5  J.  J.  Marsh.  96;  Baileij  v.  Smock, 
61  Mo.  213;  Holland  v.  Anderson,  38  Id.  55;  Claggettx, 
Crall,  12  Kans.  393;  David  v.  Park,  103  Mass.  501;  Broion 
V.  Castles,  11  Cush.  348;  Manning  v.  ^?6ee,  11  Allen,  520; 
S.  C,  14  Id.  7;  JFafeon  v.  Atwood,  25  Conn.  313.) 

II.  The  maxim  caveat  emptor  does  not  apply  when  the 
vendor  of  property  resorts  to  any  artifice  td  put  the  pur- 
chaser off  his  guard.  {Swimm  v.  Bush,  23  Mich.  99; 
Webster  v.  Bailey,  31  Id.  36;  Balcer  v.  Seahorn,  1  Swan,  54; 
Gant  V.  Shellon,  3  B.  Mon.  423;  Phelps  v.  Quinn,  1  Bush, 
375;  Robertson  y,  ClarJcson,  9  B.  Mon.  507;  -Bi<7^5  v.  Perkins, 
75  N.  C.  397.) 

III.  The  fifth  instruction  is  farther  erroneous,  in  this,  that 
it  nowhere  contains  any  definition  of  '*  ordinary  vigilance 
and  attention." 

IV.  In  the  sixth  and  seventh  instructions,  the  jury  are 
told  that  the  misrepresentations,  in  order  to  be  of  any  avail 
as  a  defense,  must  have  constituted  **the  sole  inducement," 
and  must  have  been  *' relied  upon  exclusively  as  the  in- 
ducement to  the  purchase;"  and,  in  the  sixth  instruction, 
they  are  further  told,  that  **  the  burden  of  proof  is  on  the 
defendant  to  establish,  by  a  preponderance  of  evidence, 
that  he  relied  upon  the  false  representations  as  the  sole 
inducement."  Both  of  these  propositions  are  clearly  er- 
roneous. (Kerr  on  the  Law  of  Fraud  and  Mistake,  74; 
ShawY.  Stine,  8  Bosw.  157;  Addingtony,  Allen,  11  Wend. 
381;  Bigelow  on  Fraud,  88;  Cabot  v.  Christie,  42  Vt.  121; 
James  v.  Hodsden,  47  Id.  137;  Young  v.  Hall,  4  Ga.  95.) 

V.  The  sixth  instruction,  given  at  request  of  plaintiff,  is 
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erroneous  as  a  rule  of  evidence.  It  tells  the  jury,  that  the 
burden  of  proof  is  on  defendant  to  establish,  by  a  pre- 
ponderance of  evidence,  that  the  false  representations  made 
by  Powell  were  relied  upon  by  defendant  as  the  sole  in- 
inducement  to  the  purchase.  This  is  error.  (Kerr  on  the 
Law  of  Fraud  and  Mistake,  75.) 

VI.  The  first  instruction,  given  at  the  request  of  plaintiff, 
is  erroneous;  first,  because  it  is  not  true,  as  an  abstract 
proposition  of  law;  and,  secondly,  because,  even  if  true,  as 
an  abstract  proposition,  it  was  inapplicable  to  the  case  at 
bar  in  this,  that  there  was  no  evidence  tending  to  show 
equality  of  opportunity  for  *'  observation  and  judgment." 
{Winter  v.  Bandel,  30  Ark.  362;  State  y ,  Squaires,  2  Nev. 
233.) 

This  instruction  is  also  intrinsically  erroneous  and  mis- 
leading,  under  the  authorities  cited,  and  for  the  reasons 
given,  in  points  I  and  If. 

VII.  Plaintiff  can  not  contend  that,  while  his  instructions 
are  contradictory,  the  law  is  correctly  stated  in  those  of  the 
defendant,  and  that,  therefore,  the  contradictions  in  plaint- 
iff's instructions  are  cured.  (3  Gra.  &  Wat.  on  N.  T.  800; 
Winchell  v.  Latham,  6  Cow.  682;  Wilder  v.  Cowles,  100 
Mass.  487;  Van  Slyck  v.  Mills,  34  Iowa,  375;  Davis  v.  Strohm, 
17  Id.  421.) 

VIII.  The  fact  that  defendant  visited  the  ground  person- 
ally would  not  of  itself,  in  any  way,  have  tended  to  prove 
that  he  did  not  rely  entirely  upon  the  representations  of 
Powell,  even  had  Powell  then  remained  silent  and  had  not 
forestalled  further  examination  by  a  rewarranty.  {Risch  v. 
LilUenthal,  34  Wis.  255.) 

IX.  Even  where  the  representations  have  simply  been  as 
to  title,  and  the  vendee  has  his  adequate  remedy  at  law  on 
the  covenants  of  his  deed,  yet  a  court  of  equity  will  rescind 
the  contract.     {Upshaio  v.  Debow,  7  Bush  (Ky.),  446.) 

X.  The  total  absence  of  all  consideration  was  of  itself 
alone  conclusive  of  the  fraud,  and  entitled  the  defendant  to 
a  rescission.  {Eisch  v.  Von  Lillientlml,  34  Wis.  258;  Kerr 
on  Fraud  and  Mistake,  186,  187;  KuelJcamp  v.  Hidding,  31 
Wis.  503.) 


Oct.  1880.J  FiSHBACK  V.  Miller.  431 

Argument  for  Bespondeut. 

Thomas  Wren,  Crittenden  Tliornton,  and  Thomas  Laspeyre, 
for  Bespondent: 

I.  The  rule  for  which  appellant's  counsel  contend,  in  their 
first  point,  is  too  broadly  stated.  It  would  convert  every 
representation  into  a  ^vjirranty. 

The  averments  of  the  false  representations  of  Powell, 
liis  knowledge  of  their  falsehood,  the  reliance  of  defendant 
thereon,  the  defendant's  lack  of  means  or  opportunity  of 
knowledge,  and  the  offer  to  reconvey  the  property,  are  en- 
tirely foreign  to  any  action  or  defense  based  upon  a  breach 
of  warranty.  The  defendant  is  bound  by  the  scope  and 
theory  of  his  own  pleading.  In  an  action  on  the  case,  or 
in  assumpsit  for  breach  of  warranty,  the  allegation  of  a 
scienter  is  immaterial.  If  made,  it  need  not  be  proved. 
{Schuchardt  \ ,  Aliens,  1  Wall.  368;  Williamson  \.  Allison,  2 
East,  446;  Gresham  v,  Postan,  2  Carr.  &  P.  540;  Brown  v. 
Edgingion,  2  Man.  &  Gran.  279;  Holman  v.  Dord,  12  Barb. 
336;  Honse  v.  Fort,  4  Blackf.  293;  Ti^ice  v.  Cochran,  8  Gratt. 
449;  Lorssiler  v.  Ward,  11  Ired.  L.  443.) 

So,  in  an  action  for  a  breach  of  warranty,  the  vendee  can 
not  disaffirm  the  sale  and  return  the  property.  His  remedy 
is  an  action  for  damages  for  breach  of  contract.  ( Voorhees 
V.  Earl,  2  Hill,  288;  Cary  v.  Gruman,  4  Id.  625;  Tliornton 
\\  Wynn,  12  Wheat.  193;  Mondell  y.  Steel,  8  Mees.  &  Wels. 
S^8;  Street  v.  Blay,  2  B.  ife  Ad.  456;  Gompertzw.  Dotton,  1 
Cr.  &  M.  207;  Pateshall  v.  Tranter,  3  Adol.  &  El.  103.) 

The  distinction  between  "representations"  and  ''war- 
ranties "  is  too  firmly  fixed  to  be  obliterated  at  this  day. 
It  is  important  to  be  understood  and  maintained  in  this 
case.  The  fact  that  a  representation  is  in  writing  does  not 
convert  it  into  a  warranty.  Neither  is  a  warranty  any  the 
less  a  warranty  because  not  in  writing.  Writing  or  no 
writing  is  a  false  quantity  in  the  definition. 

The  true  distinction  seems  to  be  between  a  mere  asser- 
tion or  representation,  however  positive,  extrinsic  to  the 
contract,  although  relating  to  its  subject-matter  and  influ- 
encing the  judgment  of  the  purchaser,  and  a  promise  or 
undertaking  entering  into  the  contract  and  forming  one  of 
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it^  terms.  {Borrelcinsx,  Bevan,  3  Kawie,  45;  McFarlan  v. 
Newman,  9  Watts,  56;  Hopkins  y.  Tanqueray,  15  Com.  B.  130; 
Dujffle  V.  Mason,  8  Cow.  25;  Cooke  v.  Mosely,  13  Wend.  277; 
Kinley  v.  Fitzpatrick,  4  How,  (Miss.)  59;  House  v.  Fort,  4 
Black.  293.) 

The  quotation  from  the  text  of  Bigelow  on  Fraud,  67,  68, 
is  not  sustained  by  the  cases  cited  in  appellant's  brief, 
many  of  which  were  cases  of  representations  as  to  the  title 
of  real  property.  They  are  in  opposition  to  the  entire 
line  of  modern  decisions,  and  destructive  of  the  spirit  and 
intent  of  recording  acts  in  general.  The  question  of  title 
is  not  involved  in  this  case.  If  it  were,  we  should  have  no 
fear  in  opposing  to  the  cases  cited  by  the  text-writer  the 
authority  of  Peabody  v.  Phelps,  9  Cal.  213,  and  Hastings  v. 
O'Donnell,  40  Id.  148. 

The  cases  cited  by  appellant  (which  are  reviewed),  lack 
the  force  of  authority  in  support  of  the  general  proposition 
which  they  announce. 

Many  of  the  cases  turned  upon  special  circumstances  of 
each,  and  not  upon  the  general  rule  as  laid  down  by  the 
text-writer  and  quoted  by  counsel.  They  are  founded  upon 
circumstances,  which  show  a  peculiar  relation  of  confidence, 
or  the  lack  of  equal  means  of  information,  such  as  residence 
at  a  distance  from  the  locality  of  the  property,  or  means 
and  artifices  successfully  used  to  dissuade  from  investiga- 
tion, where  inquiry  would  have  afforded  knowledge  and 
protection. 

II.  The  first  instruction  was  not  calculated  to  mislead  the 
jury.  The  vice  of  the  argument  of  the  counsel,  and  the  error 
of  the  text-writer,  consist  in  the  statement  of  the  exception 
instead  of  the  rule.  The  rule,  as  stated  by  Chancellor 
Kent  (2  Com.  485,  486),  and  sustained  by  the  authorities, 
is  the  same  as  the  language  of  the  plaintiff's  first  instruc- 
tion. Reasonably  construed,  the  rule  does  not  import  that 
all  human  knowledge,  or  all  expedients,  or  devices,  to  guard 
against  fraud,  must  be  invoked.  Exceptions  are  reasonably 
implied.  The  distance  of  the  subject-matter  of  the  bargain, 
any  existing  relation  of  special  trust,  or  confidence,  bejond 
the  simple  attitude  of  buyer  and  seller,  or  any  fraudulent 
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device  to  prevent  inquiry,  or  to  render  it  unavailing,  would 
constitute  suck  exceptions.  No  such  facts  appear  in  this  case. 

III.  The  criticism  of  counsel  for  appellant,  upon  the 
sixth  and  seventh  instructions  to  the  jury,  given  at  the  re- 
quest of  respondent,  is  labored  and  ingenious.  The  argu- 
ment is  based  upon  the  assumption,  that  the  words  sole  and 
exclusively  refer  to  the  collective  weight  or  influence  of  all 
the  inducements  operating  upon  the  mind  of  Miller. 

There  were  but  two  actors  in  this  comedy.  Miller  and 
Powell.  One  asserted,  and  the  other  believed.  One 
knew,  or  pretended  to  know,  and  the  other  was  ignorant. 
No  inducements  would  have  existed  if  Powell  had  not 
spoken.  Miller  knew  of  none.  What  error  or  injury  could 
arise  from  telling  the  jury  that  the  defendant  must  have 
relied  upon  Powell  alone,  and  upon  his  representations 
solely  and  exclusively? 

By  a  comparison  of  the  instructions,  it  will  be  seen  that 
the  words  sole  and  exclusively  relate  to  the  personal  origin 
of  the  representations  and  inducements  under  the  influence 
of  which  the  appellant  acted.  The  instructions  are  equiva- 
lect  to  a  direction  that  the  false  representations  which  will 
constitute  a  defense  must  be  those  of  Powell.  If  any  in- 
ducements existed,  they  were  the  offspring  of  Powell's 
assertions.  The  representations  bear  to  the  inducements 
the  relation  of  cause  to  effect.  For  any  results  not  the 
consequence  of  those  causes  the  plaintiff  is  not  responsible. 

The  instructions  in  this  case  are  not  liable  to  the  objec- 
tion that  they,  or  either  of  them,  have  selected  a  single 
circumstance,  or  fact  or  assertion,  and  placed  that  before 
the  jury  as  the  sole  cause  of  the  plaintiff's  confidence. 
There  were  not  several  sources  of  fraudulent  statements,  or 
several  representations,  some  immaterial,  some  trivial  in 
importance,  some  persuasive,  some  almost  convincing. 
There  were  not  several  persons,  some  innocent,  some  guilty, 
some  strangers  without  influence,  some  friends  with  iuflu- 
ence,  whose  united  assertions  may  have  turned  the  scale. 

IV.  In  reply  to  the  first  branch,  appellant's  sixth  point, 
we  are  content  to  cite  2  Kent's  Com.  485,  486.  The  in- 
struction is  substantially  in  the  language  of  the  text. 
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The  cases  cited  by  counsel  for  appellant  on  this  point, 
turned  upon  the  fact,  as  it  appeared  before  the  court,  that 
there  did  not  appear  to  be  an  equal  opportunity  of  observa- 
tion and  judgment.  The  evidence  in  the  case  at  bar  showed 
that  Miller's  opportunity  and  ability  to  inspect  was  ample. 
More  than  this;  it  was  exercised.  The  following  authori- 
ties show  the  consequence  of  equal  opportunities,  when 
afforded,  acted  upon,  and  improved.  {Dyer  v.  Ilargrave, 
10  Vesey,  Jr.  506;  Jennings  v.  Broughton,  17  Beav.  234;  S. 
C,  5De  Gex.  M.  &  G.  125;  Aitwoody.  Small,  6  01.  &  Fin.; 
Lysney  v.  Selby,  2  Ld.  Kaym.  1118;  Slaughter's  AdrrCr  v. 
Gerson,  13  Wall.  383.) 

V.  There  is  no  conflict  between  the  first  and  fifth  in- 
structions of  plaintiff,  on  the  one  hand,  and  the  sixth  and 
seventh,  on  the  other.  They  relate  to  distinct  and  different 
propositions.  In  any  action  or  defense  founded  on  fraudu- 
lent representations,  the  issues  are  four:  First,  were  the 
representations  material  ?  second,  were  they  false  ?  third, 
did  the  party  defrauded  rely  upon  them?  fourth,  did  he 
use  any  diligence  or  prudence  in  his  own  behalf?  No 
necessary  contradiction  is  involved  in  the  giving  of  one 
instruction,  which  relates  to  a  single  issue,  conclusive  in 
itself,' and  a  second  instruction,  which  has  reference  to  an- 
other issue,  equally  conclusive.  Every  limitation  of  the 
general  proposition  on  which  a  case  rests,  need  not  be 
expressed  in  a  single  instruction. 

Greaihouse  &  Blanding,  for  Appellant,  in  reply : 

Counsel  filed  a  brief,  reviewing  at  great  length  the  posi- 
tions taken  by  respondent. 

I.  There  is  no  necessity  for  the  discussion  indulged  in 
as  to  the  difference  between  warranty  and  representation. 
There  is  no  question  of  warranty  in  this  case.  It  is  a  simple 
matter  of  the  effect  of  false  representations.  Peabod*^  v. 
PheJps,  9  Oal.  213,  and  Hastings  v.  O'Donnell,  40  Id.  148, 
with  respect  to  title,  are  not  law. 

It  is  well  settled  that  false  representations  as  to  title  will 
support  any  appropriate  form  of  action  or  defense.  (Alvarez 
V.  Brannan,  7  Cal.  503;   JVright  v.  Carillo,  22  Id.  604,  600; 
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Parham  v.  Randolph,  4  How.  Miss.  435;  Watson  v.  Aiwood, 
25  Conn.  313;  Walsh  v.  Hall,  66  N.  C.  233;  Jl/c(7ZeZian  v. 
ScoU,  24  Wis.  81;  ClaggettY.  Crall,  12  Kans.  393;  David  y. 
Park,  103  Mass.  501;  Culver  v.  Ave}^,  7  Wend.  380.) 

II.  ^Recording  acts  only  affect  a  limited  class  with  con- 
structive notice,  and  this  only  in  certain  cases.  They  have 
DO  effect  upon  and  impart  no  notice  as  between  immediate 
parties  dealing  with  each  other.  They  are  intended  merely 
for  the  protection  of  subsequent  purchasers  and  incum- 
brancers. {Sharon  v.  Minnock,  6  Nev.  378;  McCabe  v.  Grey, 
20  Cal.  509;  Chamberlain  v.  Bell,  7  Id.  294.) 

III.  The  case  of  express  and  specific  misrepresentations 
is  not  an  exception  to  the  rule  of  caveat  emptor.  It  is  really 
another  and  a  different  rule  altogether.  It  is  the  rule  of 
good  faith  and  common  honesty  which,  when  a  seller  has 
once  expressly  asserted  a  fact,  does  not  permit  him  to  turn 
round  and  say,  **you had  no  right  to  rely  upon  my  assertion, 
but  should  have  suspected  its  falsehood." 

By  the  Court,  Beatty,  C.  J.: 

This  is  an  action  on  a  promissory  note.  The  defense  is 
fraud  and  failure  of  consideration.  The  following  is  the 
substance  of  the  answer:  It  is  alleged  that  prior  to  March 
3,  1869,  plaintiff  and  others  were  owners  of  a  pretended 
quartz  lode,  situated  in  White  Pine  county,  in  this  state; 
tbat,  being  desirous  of  selling  the  same,  they  conveyed 
their  respective  interests  to  J.  C.  Powell,  who  afterwards, 
at  the  city  of  San  Francisco,  opened  negotiations  with  de- 
fendant for  the  sale  to  him  of  said  mine;  that  said  Powell, 
on  the  third  of  March,  1869,  and  at  divers  times  prior 
thereto,  represented  to  the  defendant  that  said  mine  was 
intrinsically  very  valuable;  that  a  shaft  was  sunk  on  the 
lode  to  the  depth  of  ten  feet,  and  that  the  ore  of  said  vein, 
at  the  bottom  of  the  shaft,  would  assay  one  thousand  dol- 
lars per  ton;  that  defendant  had  no  opportunity  at  that  time 
to  inspect  or  examine  the  mine,  or  to  make  test  of  the  value 
of  the  ores  therein ;  that  he  relied  wholly  on  Powell's  repre- 
sentations as  to  the  depth  of  the  shaft,  and  the  value  of  the 
ores  therein,  and,  so  relying,  concluded  a  bargain  by  which 
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he  agreed  to  pay  two  thousand  dollars  down,  and  give  his 
note  for  four  thousand  dollars  more;  that  on  the  third 
of  March,  1869,  Powell  executed  a  conveyance  of  the  mine, 
and  defendant  paid  him  two  thousand  dollars  in  cash,  aud 
executed  the  note  referred  to  in  the  complaint,  by  which  he 
promised  to  pay  the  plaintiff,  thirty  days  after  date,  the  sum 
of  four  thousand  dollars  in  gold  coin;  that  he  afterwards 
paid  two  thousand  dollars  on  said  note;  that  before  the 
payment  of  the  remaining  two  thousand  dollars  he  discov- 
ered that  the  representations  of  Powell,  concerning  the 
mine,  wore  utterly  false  and  fraudulent;  that  no  shaft  had 
been  sunk  on  said  mine,  but  only  a  little  hole  two  aud 
a  half  feet  deep,  in  which  no  ore  could  be  found  that 
would  assay  more  than  fifty  dollars  per  ton;  that  Pow- 
ell's representations  were  false  and  fraudulent,  and  made 
with  the  express  purpose  of  cheating  and  defrauding  the 
defendant;  that  defendant,  immediately  upon  the  discov- 
ery of  the  fraud,  repudiated  the  purchase,  tendered  a  re- 
conveyance of  the  mine,  and  demanded  back  the  money 
he  had  paid;  wherefore,  he  denies  any  indebtedness  to 
plaintiff,  and  asks  a  judgment  for  his  costs. 

The  cause  was  tried  in  the  district  court  before  a  jury, 
who  found  a  verdict  for  plaintiff  for  two  thousand  dollars 
and  interest  from  April  3,  1869.  Defendant  moved  for  a 
new  trial,  which  was  refused,  and  he  now  appeals  from  that 
order  and  from  the  judgment. 

The  errors  relied  on  in  support  of  the  appeal  relate  ex- 
clusively to  the  instructions  of  the  court  given  to  the  jury 
at  the  request  of  the  plaintiff.  Before  entering  upon  a  dis- 
cussion of  these  instructions,  however,  it  will  be  necessaiT 
to  state  the  substance  of  the  testimony  adduced  at  the 
trial. 

It  appears  that  for  more  than  six  months  prior  to  March, 
1869,  Miller  and  Powell  were  both  residents  of  the  White 
Pine  mining  district,  in  which  the  Hopkins  mine  (the  mine 
referred  to  in  the  pleadings)  was  located.  A  large  number 
of  mineral  discoveries  had  been  made  in  the  district,  which 
were  then  supposed  to  be  extremely  valuable.  Among 
others,  the  California  mine  had  a  great  reputation.    The 
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Hopkins  lode  was  located  a  short  distance  from  the  Cali- 
fornia mine,  and  this  fact  Miller  knew.  He  had,  how- 
ever, never  been  upon  the  location,  and  only  knew  in  a 
general  way  that  it  was  near  the  Californiae  The  winter  of 
1868-69  and  the  following  spring  were  a  period  of  great  ex- 
citement regarding  the  White  Pine  mines;  numerous  loca- 
tions were  made,  and  anything  that  showed  a  prospect  of 
value  was  salable,  especially  if  it  was  in  the  vicinity  of  a 
mine  like  the  California. 

Miller  was  a  speculator  in  mines,  engaged  in  buying  up 
such  locations  as  he  thought  he  could  sell  at  a  profit;  he 
had  been  engaged  in  that  business  for  several  years,  and 
was  as  good  a  judge  of  the  value  of  a  mine  as  Powell. 

Prior  to  January,  1869,  Powell  had  agreed  to  sell  the 
Hopkins  mine  to  one  ToUes,  for  six  thousand  dollars,  pro- 
vided the  money  was  paid  within  a  certain  time.  The  time 
for  payment  was  about  to  expire,  and,  Tolles  not  being  able 
to  make  the  payment.  Miller  offered,  without  ever  having 
seen  the  mine,  and  without  any  knowledge  of  it,  except 
what  he  had  derived  from  Tolles,  to  become  responsible  for 
the  payment  of  the  six  thousand  dollars,  if  Powell  would 
execute  a  conveyance  of  the  mine,  and  put  the  deed  in  his 
hands-  His  object  in  making  this  offer,  was  to  obtain  a 
share  of  the  profit  which  Tolles  expected  to  realize  upon  a 
resale  of  the  property  to  parties  with  whom  he  was  then 
(January,  1869)  in  negotiation. 

Miller's  offer,  in  behalf  of  Tolles,  seems  to  have  been 
declined;  at  all  events,  nothing  came  of  it;  and  after  the 
time  for  Tolles  to  make  payment  had  expired.  Miller  offered, 
in  his  own  behalf,  to  give  Powell  five  thousand  dollars  for 
the  claim — one  thousand  dollars  down,  and  four  thousand 
dollars  in  sixty  days.  Powell  concluded  to  accept  this 
offer,  but,  in  the  mean  time.  Miller  had  received  an  unfavor- 
able report  of  the  mine  from  one  Ingoldsby,  with  whom  he 
had  been  connected  in  some  mining  transactions,  and  when 
Powell  offered  to  make  a  conveyance,  he  retracted  his  offer 
of  five  thousand  dollars.  Miller  then  went  to  San  Fran- 
cisco, and  Powell,  also,  a  few  days  later.  In  San  Francisco 
Miller  sought  Powell,  and  renewed   negotiations  for   the 
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purchase  of  the  Hopkins  mine.  In  the  course  of  these 
negotiations,  Powell  made  statements  which  were  substan- 
tially embodied  in  a  writing,  which  he  drew  up  and  signed 
and  delivered  to  Miller  before  the  completion  of  the  pur- 
chase.    The  following  is  the  material  portion  of  that  writing : 

**  The  Hopkins  ledge  and  company  contains  one  thousand 
feet,  located  December  4,  1868,  situate  on  the  southern 
slope  of  Treasure  Hill,  about  one  thousand  two  hundred 
feet  south-east  from  the  California  mine,  on  the  same  ridge. 
It  crops  out  about  three  hundred  feet,  showing  ore  the 
entire  distance.  I  have  had  four  assays,  ranging  from  one 
hundred  dollars  to  one  thousand  seven  hundred  and  sixty- 
one  dollars  and  twenty-five  cents.  *  *  *  There  is  work 
done  on  it  nearly  every  place.  Shaft  down  on  the  center  of 
the  claim  about  ten  feet  deep,  showing  an  improvement  in 
the  character  of  the  quartz  as  depth  is  attained.  The  cue 
thousand  seven  hundred  and  sixty-one  dollars  and  twenty- 
five  cents  assay  was  from  work  at  the  bottom  of  the  shaft. 

Upon  the  receipt  of  this  statement,  and  a  deed  conveying 
the  mine.  Miller  paid  Powell  two  thousand  dollars,  and 
executed  and  delivered  the  note  upon  which  this  action  is 
founded.  A  few  days  later  Miller  and  Powell  returned  to 
White  Pine,  and  Miller  requested  Powell  to  point  out  the 
Hopkins  mine  to  him.  They  went  together  to  the  ground 
and  found  only  a  little  hole  two  or  three  feet  deep  on  the 
croppings  of  the  lode.  Powell,  however,  said  that  that 
was  not  the  shaft  referred  to  in  his  statement;  that  the 
shaft  must  be  filled  up  with  snow,  and,  as  he  was  not  very 
familiar  with  the  premises,  he  would  send  up  another  man 
to  point  out  the  shaft.  The  ground  was  at  that  time  cor- 
ered  in  most  places  with  snow,  and  Miller,  accepting 
Powell's  explanation,  and  upon  his  urgent  request,  paid  two 
thousand  dollars  on  the  note.  A  few  days  later  Powell  sent 
a  man  with  Miller  to  point  out  the  shaft;  but  this  man  took 
him  to  the  same  little  hole  that  had  been  shown  him  by 
Powell,  and  which  was  in  truth  the  only  pretense  of  a  shaft 
that  had  ever  been  sunk  on  the  claim.  Miller  thereupon 
repudiated  the  purchase,  tendered  a  sufficient  deed  of  re- 
conveyance, and  demanded  back  the  money  he  had  paid. 
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Miller  testified  that  bo  made  the  purchase  wholly  re- 
lying on  the  statements  of  Powell,  and  it  was  conclusively 
proved  that  the  mine  was  of  no  intrinsic  value;  that  no 
shaft  had  been  sunk  on  it  other  than  the  little  bole  above 
mentioned,  and  that  no  ore  could  be  found  in  or  about  that 
hole  yielding  an  assay  greater  than  two  dollars  and  sixty 
cents  per  ton.  Powell,  who  was  the  only  witness  examined 
on  the  part  of  the  plaintiff,  admitted  that  he  had  never  had 
or  made  any  assays  from  the  mine,  but  had  based  his  state- 
ments to  Miller  upon  statements  made  to  him  by  ToUes  as 
to  the  assays,  and  by  Fishback  (the  plaintiff)  as  to  the 
work  on  the  vein.  There  was  other  testimony,  but  nothing 
of  consequence. 

Such  being  the  case^  the  court  gave  to  the  jury,  at  the  re- 
quest of  the  plaintiff,  the  following  instructions: 

*'  1.  While  the  law  affords  to  every  one  reasonable  protec- 
tion against  fraud  in  dealing,  it  does  not  protect  against  the 
consequences  of  indolence  and  folly,  or  a  careless  indiffer- 
ence to  the  ordinary  and  accessible  means  of  information. 
The  law  requires  the  purchaser  to  apply  his  attention  to 
those  particulars  which  may  be  supposed  to  be  within  the 
reach  of  his  own  observation  and  judgment. 

•  *  If  the  purchaser  be  wanting  in  attention  to  those  points 
where  attention  would  have  been  sufficient  to  protect  him 
from  surprise  and  imposition,  the  maxim  that  the  buyer 
must  be  on  his  guard  applies. 

'*  4.  Even  if  Miller  was  actually  deceived  and  defrauded, 
then  if  he  reaffirmed  the  contract  afterwards,  with  knowl- 
edge or  fair  means  of  knowledge  or  notice  of  the  fraud, 
you  should  find  for  the  plaintiff,  and  the  payment  of  two 
thousand  dollars  is  a  reaffirmance  if  made  with  knowledge 
of  all  the  facts. 

"6.  If  the  truth  or  falsehood  of  the  representations 
might  havie  been  tested  by  ordinary  vigilance  and  attention, 
it  was  Miller's  own  folly  if  he  neglected  to  do  so,  and  in 
such  case  you  must  find  for  plaintiff. 

"6.  The  burden  of  proof  in  regard  to  every  material  al- 
legation of  the  defense  is  upon  the  defendant.  Therefore, 
the   defendant  must  establish  by  a  preponderance  of  evi- 
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dence  that  the  representations  made  by  Powell  were  false, 
and  the  defendant  relied  upon  such  representations  as  the 
sole  inducement  to  the  purchase  of  the  Hopkins  location. 

**  7.  The  execution  and  delivery  of  the  note  in  suit  is  ad- 
mitted by  the  defendant,  and  the  only  questions  for  the  jury 
to  find  are,  whether  the  representations  of  Powell  were 
false,  and  whether  the  defendant,  Miller,  relied  upon  the 
same  exclusively  as  the  inducement  to  the  purchase  of  the 
property." 

These  instructions  were  erroneous  and  prejudicial  to  the 
defendant  in  more  than  one  particular.  By  the  first  and 
fifth  the  maxim  of  caveat  emptor  is  applied  to  a  case  in 
which  it  is  wholly  inapplicable.  That  rule  applies  when 
buyer  and  seller  have  equal  opportunities  of  knowledge, 
and  when  the  defect  complained  of  is  patent  and  obvious 
to  the  senses;  but  it  does  not  apply  to  a  case  like  this, 
where  the  seller  makes  express  representations  in  respect  to 
matters  of  which  the  buyer  has  no  knowledge  and  no  means 
at  hand  of  obtaining  knowledge. 

In  Bigelow  on  Fraud  (67  et  seq,)  this  question  is  largely 
discussed,  and  the  authorities  cited  in  the  notes  fully 
sustain  that  passage  of  the  text  in  which  the  author  says: 
"Every  contracting  party,  not  in  actual  fault,  has  a  right, 
however,  to  rely  upon  the  express  statement  upon  exist- 
ing fact,  the  truth  of  which  is  known  to  the  contracting 
party  who  made  it,  and  unknown  to  the  party  to  whom 
it  is  made,  when  such  statement  is  the  basis  of  a  mu- 
tual engagement.  He  is  under  no  obligation  to  investi- 
gate and  verify  the  statement,  to  the  truth  of  which  the 
other  party  to  the  contract,  with  full  means  of  knowledge, 
has  deliberately  pledged  his  faith."     (p.  67.) 

If,  then.  Miller  was  without  actual  fault,  he  was  under 
no  obligation  to  investigate  and  verify  Powell's  state- 
ments, and  it  would  have  required  something  more  than 
ordinary  vigilance  and  attention  to  do  so.  The  sale  was 
negotiated  in  San  Francisco;  the  mine  was  more  than 
five  hundred  miles  distant.  It  is  true  that  Miller  had,  for 
some  months  previous,  resided  in  the  miuing  distiicfc 
where  the  Hopkins  claim   was  located;  but  his  residence 
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in  the  district  imposed  no  obligation  upon  him  to  ex- 
amine all  the  miniug  locations  within  its  boundaries, 
and  it  was  no  fault  of  his  that  he  departed  to  San  Fran- 
cisco in  complete  ignorance  of  the  state  of  development 
of  the  Hopkins  lode,  and  of  the  assay  value  of  its  ores. 

The  proof  is  clear  and  uncontradicted,  that  when  Miller 
went  to  San  Francisco  he  had  never  seen  the  mine,  and 
knew  nothing  about  it,  except  what  he  had  heard  from 
ToUes  and  Ingoldsby.  He  had  been  willing,  in  January, 
for  the  sake  of  sharing  in  the  profits  of  a  speculation 
which  ToUes  had  in  view,  to  assist  him  in  purchasing 
the  mine;  but  this  only  proves  that  he  was  willing  to 
rely  on  the  judgment  of  Tolles  in  a  matter  where  they 
were  to  be  jointly  interested;  it  does  not  prove  that  he 
had  any  personal  knowledge  with  respect  to  the  property. 
Subsequently,  he  offered  five  thousand  dollars  for  the  mine 
on  his  own  account,  but  his  offer  wOiS  immediately  retracted 
on  hearing  Ingoldsby's  report.  What  Ingoldsby's  report  was 
does  not  appear,  but,  presumably,  it  was  a  report  of  the  act- 
ual condition  of  the  claim — a  report  of  a  little  hole  on  the 
croppings  exposing  no  ore  of  any  value.  Upon  this  report 
he  decided  that  the  claim  was  not  worth  five  thousand  dol- 
lars, and  here  negotiations  concerning  the  purchase 
stopped.  When,  a  mouth  or  two  later,  he  met  Powell  in 
San  Francisco,  time  enough  had  elapsed  since  the  date  of 
Ingoldsby's  inspection  for  the  sinking  of  a  shaft  ten  feet 
deep;  and  Powell's  statement  that  such  a  shaft  had  been 
sunk,  as  well  as  his  statement  regarding  the  assays,  was 
one  which  Miller  had  as  much  right  to  rely  on  as  any  other 
man  in  San  Francisco.  To  him,  as  to  every  one  else,  the 
distance  of  the  mine  from  the  place  where  the  negotia- 
tion was  pending,  was  a  sufficient  excuse  for  not  attempt- 
ing to  investigate  or  verify  the  facts  stated  by  the  ven- 
dor. It  was  an  error,  therefore,  to  lay  down  for  the  guid- 
ance of  the  jury  a  rule  which,  under  the  facts,  conclusively 
established  by  all  the  testimony  in  the  case,  could  have  no 
possible  operation. 

For  the  same  reason,  the  fourth  instruction  was  errone- 
ous.    There  was  no  evidence  tending  to  show  that  at  the 
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iime  Miller  paid  two  thousand  dollarson  this  note  be  had 
any  knowledge,  or  means  of  knowledge,  that  Powell's  state- 
ments as  to  the  shaft  and  the  assays  were  untrue.  He  had 
been  to  the  locality  of  the  mine  with  Powell,  for  the  pur- 
pose of  inspecting  it;  but  there  was  a  great  deal  of  snow  on 
the  ground,  and  though  the  shaft  could  not  be  discovered, 
Powell  assured  him  it  was  there,  and  accounted  for  his 
inability  to  point  it  out  by  alleging  his  want  of  familiarity 
with  the  premises,  and  suggesting  that  it  was  filled  up  with 
snow.  There  is  no  contradiction  in  the  evidence  as  to  these 
facts,  and  they  show  conclusively  that  the  two  thousand 
dollars  was  paid  on  this  note,  while  Miller  was  still  in  igno- 
rance of  the  condition  of  the  property,  and  without  means 
of  knowledge,  while,  in  other  words,  he  was  still  relying  on 
Powell's  statements,  and  still  excusable  in  doing  so. 

The  sixth  and  seventh  instructions  contain  a  proposition 
that  was  erroneous.  As  we  understand  them,  they  tell  the 
jury  to  find  for  the  plaintiff,  unless  they  are  satisfied  that 
Powell's  representations  were  the  sole  and  exclusive  induce- 
ment to  the  purchase  by  Miller.  But  this  is  not  the  law. 
In  Kerr  on  Fraud  and  Mistake  (Bump's  American  ed.  74) 
it  is  said:  ''It  is  not,  however,  necessary  that  the  repre- 
sentation should  have  been  the  sole  cause  of  the  transaction . 
It  is  enough  that  it  may  have  constituted  a  material  induce- 
ment. If  any  one  of  several  statements,  all  more  or  less 
capable  of  leading  the  party  to  whom  they  are  addressed  to 
adopt  a  particular  line  of  conduct,  be  untrue,  the  whole 
transaction  is  considered  as  having  been  fraudulently  ob- 
tained; for  it  is  impossible  to  say  that  the  untrue  statement 
may  not  have  been  precisely  that  which  turned  the  scale  iu 
the  mind  of  the  party  to  .whom  it  was  addressed."  (See 
also  Bigelow  on  Fraud,  88,  89,  and  cases  cited.) 

Counsel  for  respondent  does  not  deny  that  these  instruc- 
tions, taking  them  in  the  sense  in  which  we  understand 
them,  are  technically  erroneous;  but  he  contends  that  tlie 
error  could  not  have  prejudiced  the  defendant  iu  this 
case,  because  both  by  his  answer  and  testimony  he  shows 
that  he  was  influenced  in  making  the  purchase  by  nothing 
except  Powell's  statements.  This,  however,  is  by  no  means 
clear.     He  did  indeed  say  in  his  direct   testimony   that  he 
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relied  wholly  on  Powell's  statement  in  making  the  purchase, 
bat  he  admitted  upon  cross-examination  some  previous 
knowledge  concerning  the  mine,  derived  from  Tolles  and 
Ingoldsby,  and  the  jury  may  well  have  concluded  that  he 
knew,  before  seeing  Powell  in  San  Francisco,  that  the  Hop- 
kins mine  was  located  near  the  California,  which  fact  he 
expressly  stated  was  one  inducement  to  make  the  purchase. 
And  this  statement  was  perfectly  consistent  with  his  answer, 
in  which  it  is  alleged  that  defendant  "relied  wholly  on  the 
representations  of  the  said  Powell  with  regard  to  the  depth 
of  the  shaft  and  tJie  value  of  tlie  ores.^'  With  respect  to 
these  matters  only  he  relied  wholly  upon  the  statements  of 
Powell,  but  he  does  not  allege,  and  he  did  not  testify,  that 
there  was  nothing  else  to  induce  him  to  make  the  purchase. 
Under  the  circumstances,  we  can  not  say  that  the  error  in 
these  instructions  was  harmless. 

The  sixth  instruction  was  also  erroneous  in  stating  that 
the  burden  was  on  the  defendant  to  establish,  by  a  pre- 
ponderance of  evidence,  that  the  false  representations  of 
Powell  were  relied  on  by  defendant  in  making  the  purchase. 
The  rule  of  evidence  is  that  when  representations  made  by 
the  seller  in  a  case  like  this  are  shown  to  be  material  and 
false,  the  burden  is  upon  him  to  show  that  they  were  not 
relied  on  by  the  buyer,  and  that  the  purchase  would  have 
been  made  without  the  representations.  (Kerr  on  Fraud  and 
Mistake,  75.) 

For  these  errors  the  judgment  and  order  appealed  from 
must  be  reversed.  Before  taking  leave  of  the  case,  however, 
we  wish  to  say,  in  justice  to  J.  C.  Powell,  that  he  appears 
from  the  testimony  to  have  been  himself  deceived  in  regard 
to  the  condition  of  the  mine,  at  the  time  of  his  statements 
to  Miller.  He  was  relying  on  representations  made  to  him 
by  his  principal,  the  plaintiif  in  this  action,  and  by  Tolles. 
This  fact  acquits  him  of  any  intentional  wrong.  But  liav- 
ing  made  positive  statements  which  were  in  fact  unfounded, 
the  legal  effect  is  the  same  as  if  they  had  been  willfully  false, 
and  it  is  in  that  sense  only  that  we  have  spoken  of  them  as 
false  statements. 

The  judgment  and  order  of  the  district  court  refusing  a 
new  trial  are  reversed,  and  the  cause  remanded. 
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HENRY  C.  TOOMBS,  Appellant,  v.  THE  CONSOLI- 
DATED POE  MINING  COMPANY  and  G.  G. 
BKIGGS,  Eespondents. 

Conditional  Agreement — Vendor's  Lien. — In  consideration  of  a  settle- 
ment for  extra  work  done  by  plaintiflf,  and  of  a  conveyance  from  him  to 
the  Consolidated  Poe  Mining  Company  of  his  interest  in  a  quartz  mill, 
the  company  agreed  to  pay  him  a  certain  sum  of  money  out  of  the  first 
net  proceeds  of  ores,  from  its  mine,  crushed  and  reduced  at  its  mill;  that 
the  amount  should  not  be  a  debt  otherwise  collectible  of  the  company, 
until  there  were  net  profits,  and  then  only  to  the  extent  thereof.  There 
were  no  net  proceeds  derived  from  the  working  of  the  mine:  Held,  that 
plaintiff  had  no  right  of  action  for  the  money  mentioned  in  the  agree- 
ment, or  for  the  enforcement  of  a  vendor's  lien. 

Appeal  from  the  District  Court  of  the  Second  Judicial 
District,  Waskoe  County. 

The  facts  are  stated  in  the  opinion. 

W.  Webster  and  W,  L.  Knox,  for  Appellant: 

I.  The  laws  of  this  state  ^ive  a  vendor  of  real  estate  a 
lien  on  the  property  sold,  for  the  purchase  money,  or  any 
part  thereof,  remaining  unpaid  after  a  conveyance  has  been 
made  to  the  vendee,  and  the  lien  is  good  against  all  persons 
succeeding  to  the  rights  of  the  vendee,  who  had  notice. 
(Sparks  \.  Hess,  15  Cal.  186;  Chance  \.  McJVIiorter^  26  Ga. 
315;  14  Abb.  57,  sec.  Ii97;  7  Ohio,  222;  14  Abb.  57,  sec. 
1203;   Truebody  v.  Jacobson,  2  Cal.  286.) 

II.  A  taking  vendee's  note,  or  an  extension  of  time  of 
payment,  is  no  waiver  of  the  veudor^s  lien.  (Ti^ehody  v. 
Jacobson,  2  Cal.  286;  14  Abb.  U.  S.  Dig.,  sees.  1100,  1106; 
21  Cal.  173;  14  Ala.  169;  5  Id.  397;  1  Blackf.  Ind.  416,  216; 
3  Bibb,  183;  4  B.  Mon.  131;  6  Id.  67,  74;  4  N.  J.  Eq.  251; 
2  Bland,  626;  2  Johns.  N.  T.  Ch.  308;  21  Vt.  271;  14  Abb. 
Dig.  57,  sec.  1194;  Oil  v.  King,  8  Gratt.  224;  Walker  v.  Sedg- 
tvick,  8  Cal.  368;  2  Story  Eq.  Jur.  1220.) 

III.  In  this  case,  there  has  been  no  express  or  other, 
waiver  of  plaintiflf 's  lien  on  the  property  sold.  So  long  as 
the  vendee  was  endeavoring  in  good  faith  to  work  its  ores 
and  realize   the  means  for  payment  of  this  balance  due. 
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plaintiff  could  not  enforce  the  payment  of  the  debt;  but 
when  it  abandoned  its  efforts  to  that  end,  and  suffered  the 
property  to  go  out  of  its  control,  then  the  plaintiff,  under 
the  contract  of  sale,  might  resort  to  the  remedy  of  enforc- 
ing his  vendors  lien.  (2  Pardons  Cont.  666,  675,  677; 
Wilhelm  V.  Fimple,  31  Iowa,  131;  Short  v.  Stone,  8  Q.  B. 
358;  Elderton  v.  Eramem,  6  C.  B.  160.) 

IV.  A  sub-vendee,  with  notice,  takes  the  estate  cum  onerei 
(Parker  v.  Foy,  43  Miss.  260.) 

The  contract  of  waiver  must  be  inconsistent  with  the  ex- 
istence of  the  lien.  (2  Story  Eq.  Jur.,  sees,  1225,  1226, 
note.) 

V.  The  doctrine  of  equity  is,  tliat  a  vendor  of  real  estate, 
either  selling,  or  both  selling  and  conveying  the  property 
without  receiving  payment  of  the  purchase  money,  retains 
a  lien  upon  it  as  security  for  such  purchase  money,  or  so 
much  of  it  as  remains  unpaid.  {Fan^ar  v.  Wintertony  5 
Beav.  1;  Burns  v.  Taylor,  23  Ala.  255;  2  Story  Eq., 
sees.  1216,  1218,  1220;  Briscoe  v.  Brcmaugh,  1  Tex.  326;  1 
Hilliard  on  Mort.  622,  sec.  16.) 

VI.  The  law  presumes  an  intention  to  retain  a  lien,  and 
imposes  upon  the  vendee  the  burden  of  proving  the  con- 
trary.    {Teed  v.  Carruihers,  2  Y.  &  Coll.  (Ch.  31.) 

If  the  purchaser  might  learn  the  existence  of  the  lien  by 
examining  the  first  vendee's  deed,  he  is  chargeable  with 
notice  of  such  lien.  {Manly  v.  Slason,  21  Vt.  271;  Honore 
V.  Bakewell,  6  B.  Mon.  67;  1  Hilliard  on  Mort.,  sees,  31,  32.) 

* 

C.  S.  Varian,  for  Respondent  Briggs: 

I.  The  '* settlement"  is  the  mutual  agreement  of  the 
parties  that  two  thousand  five  hundred  and  seventy-five 
dollars  is  due  for  extra  work  on  their  joint  property;  that 
the  defendant's  company  will  pay  it  to  plaintiff  in  a  certain 
way  and  out  of  certain  funds,  contemplated  and  designated 
by  both  of  the  parties,  without  fraud,  and  with  full  and  equal 
knowledge  of  all  the  facts  and  circumstances. 

In  no  sense  can  this  settlement  be  said  to  fix  the  desig- 
nated sum  as  a  part  of  the  purchase  price.  {Pattersmi  v. 
Edioards,  29  Miss.  67.) 
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II.  The  plaintiflf  expressly  waived  any  claim  upon  the  prop- 
erty l3y  designating  a  f and.  This  stipulation  was  an  act 
manifesting  his  intention  to  discharge  the  land.  (2  Wash- 
burn K.  P.  90  et  seg.;  Walker's  Am.  L.  315;  Clark  v. 
Hunt,  3  J.  J.  Marsh,  554;  Blackburn  v.  Gregson,  1  Bro. 
C.  C.  424;  Phillips  v.  Saunderson,  1  S.  &  M.  (Ch.)  462;  2 
Crabbe  Eeal  Prop.  853;  Coote  Mort.  219;  2  Hilliard  on 
Mort.  696;  Sdby  v.  Stanley,  4  Minn.  65;  Daugliaday  v. 
Paine,  6  Id.  450.) 

III.  The  creditor,  or  subsequent  purchaser,  must  have 
notice  that  a  secret  trust  can  not  be  enforced  against  him. 
{Bayley  v.  Greenleof,  7  Wheat.  46.) 

To  operate  as  a  notice,  the  conveyance  must  have  been 
recorded.  (1  Comp.  L.  252,  253.)  Where  notice  is  claimed 
through  the  deed,  by  its  recital  of  unpaid  purchase  money, 
the  burden  of  proof  is  on  the  party  asserting  lien,  con- 
sequently it  must  be  alleged.  (Hilliard  on  Mort.  684; 
Mc Alpine  v.  Burnett,  23  Tex.  649;  Peru  Bridge  Co.  v.  Zfen- 
drickSy  18  Ind.  11.) 

By  the  Court,  Leonaed,  J. : 

This  is  a  suit  to  enforce  a  vendor's  lien  upon  a  certain 
quartz  mill  and  mill-site.  The  Poe  Company,  a  corpora- 
tion, and  defendant,  Briggs,  demurred  separately  to  the 
complaint.  Both  demurrers  were  sustained,  and  as  to  de- 
fendant, Briggs,  the  suit  was  dismissed.  Plaintiff  was 
granted  leave  to  amend  his  complaint  as  to  the  Poe  Com- 
pany, but  refusing  to  do  so,  the  suit  was  dismissed  as  to 
that  company  also.  If  we  mistake  not,  a  consideration  of 
one  of  the  many  points  made  will  prove  decisive  of  the  ap- 
peal.    From  the  complaint  we  gather  the  following  facts : 

On  the  sixth  day  of  August,  1873,  the  owners  of  the  Con- 
solidated Poe  Mining  Company,  then  unincorporated,  en- 
tered into  a  written  contract  with  plaintiflf,  whereby  it  was 
agreed  that  the  latter  should  build  a  quartz  mill,  at  an  esti* 
mated  cost  of  ten  thousand  dollars,  for  the  purpose  of 
working  the  ores  of  the  company's  mines,  the  mill,  when 
completed,  to  be  the  property  of  plaintiff  and  the  members 
of  the   Poe   Company.      Subsequently,  the    Consolidated 


Oct.  1880.]        Toombs  v.  Con.  Poe  M.  Co.  447 

Opinion  of  the  Court — Leonard,  J. 

Poe  Miuing  Company  was  incorporated  under  the  same 
name,  with  plaintiff's*  consent.  Plaintiff  built  the  mill, 
and,  after  the  incorporation,  it  was  accepted  by  the  proper 
officers  of  the  company.  Plaintiff  was  paid  the  estimated 
cost,  and  by  an  instrument,  under  seal,  called  therein  a 
**  deed  and  act  of  settlement  between  the  parties,"  it  was 
agreed,  on  the  third  day  of  December,  1873,  that  the  mill 
had  cost  five  thousand  dollars  more  than  the  original  esti- 
mate, and,  in  satisfaction  of  that  amount,  the  following 
stipulation  was  inserted  in^  and  made  a  part  of,  the  con- 
veyance from  plaintiff  to  the  Poe  Company,  to  wit : 

**  Said  first  party  (Poe  Company)  hereby  agrees  and  cov- 
enants that  out  of  the  first  proceeds  of  crushing  and  re- 
ducing ores  of  gold  andsilver  iasaid  mill,  from  its  said  mine, 
after  the  payment  of  the  expenses  of  working  its  said  mill  and 
mine,  it  will  pay  to  the  second  party  (plaintiff),  his  heirs  or 
assigns,  the  sum  of  two  thousand  five  hundred  and  seventy- 
five  dollars,  in  United  States  gold  coin,  with  interest  thereon 
until  the  payment  of  such  interest  and  principal  of  the  note 

of  per  centum  per  month  from  date  of  these  presents; 

but  such  sum  of  two  thousand  five  hundred  and  seventy- 
five  doIMrs  shall  not  be  a  debt  otherwise  collectible  of  the 
first  party,  until  the  proceeds  of  its  mill  and  mine,  over 
expenses,  will  pay  such  sum  and  interest,  or  part  thereof, 
and  then  only  to  the  extent  of  such  part  over  such  expenses. 
In  consideration  of  the  foregoing  covenants  of  the  first 
party,  and  the  covenants  of  the  second  party,  in  said 
written  instrument,  and  the  settlement  herein  made  and 
contemplated,  the  second  party  hereby  bargains,  sells, 
grants,  and  conveys  unto  the  first  party  all  the  right,  title, 
interest,  and  estate  to  said  stamp  quartz  mill  and  all  the 
machinery  thereof,"  etc.  Then  follows  a  conveyance  of 
plaintiff's  right  of  possession  and  occupation  in  and  to  the 
lands  occupied  by  the  parties  for  milling  and  mining  pur- 
poses. 

Thus  it  appears  that  so  far  as  the  extras  are  concerned 
(and  this  suit  is  to  enforce  a  vendor's  lien  for  them  only), 
the  consideration  of  the  conveyance  was  tbe  settlement 
stated;  that  is  to  say,  it  was  the  agreement  on  the  part  of 
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the  Poe  Company  to  pay  plaintiff  the  sum  of  two  thousand 
five  hundred  and  seventy-five  dollars  out  of  the  first  net 
proceed^  of  ores  from  its  mine,  crushed  and  reduced  at  its 
mill;  and,  on  the  part  of  the  plaintiff,  that  said  sum  should 
not  be  a  debt  otherwise  collectible  of  the  Poe  Company, 
until  there  were  net  profits,  and  then  only  to  the  extent 
thereof.  The  company  agreed  to  pay,  and  the  plaintiff  to 
receive,  the  amount  agreed  upon,  out  of  the  net  proceeds, 
and  not  otherwise.  If  there  should  be  no  such  proceeds, 
nothing  was  to  be  due  or  payable;  and,  outside  of  the 
original  estimate,  the  ten  thousand  dollars  which  were  paid, 
that  agreement  and  the  rights  given  thereby,  formed  the 
consideration  of  the  conveyance.  Plaintiff  took  his  chances 
upon  the  net  proceeds,  and  the  company 'made  itself  liable 
in  a  certain  event  only. 

It  is  admitted  that  there  have  been  no  proceeds  after 
payment  of  the  expenses;  and,  more  than  that,  it  appears 
that  the  proceeds  have  fallen  far  short  of  paying  the  actual 
expenses. 

Such  being  the  case,  it  is  plain  that  there  is  nothing  due 
or  payable  from  the  company  to  plaintiff,  unless  there  are 
facts  alleged  which  relieve  plaintiff  from  the  consequences 
of  his  agreement,  and  enable  him  to  pursue  the  remedy 
now  sought,  as  he  might  have  done,  if  the  transaction  had 
been  an  ordinary  sale  and  purchase  without  payment  of  the 
purchase  money. 

We  express  no  opinion  as  to  what  plaintiff's  rights  or 
remedies  would  have  been,  if  the  inability  to  pay  from  the 
net  proceeds  had  been  caused  by  the  fault  of  the  company, 
because  that  is  not  alleged  or  claimed.  It  was  the  duty  of 
the  company,  under  the  covenants  stated  in  tho  deed,  to 
work  the  mine,  and  by  proper  means  extract  the  gold  and 
silver  from  the  ores.  It  is  alleged  that  both  parties  fully 
believed  the  sum  of  two  thousand  five  hundred  and  seventy- 
five  dollars  and  interest,  besides  working  expenses,  would 
be  realized  from  the  ores,  but  that  they  proved  very  base 
and  refractory,  and  that  both  plaintiff  and  the  company 
were  deceived;  that,  contrary  to  the  expectations  of  both 
parties,  the  ores  were  more  refractory  and  base  than  any 
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others  on  the  Pacific  coast;  that  the  company,  after  ex- 
pending large  sams  of  money  in  tests  and  experiments, 
and  in  building  furnaces  and  other  appliances  for  the  re- 
daction of  said  ores,  from  December,  1873,  to  and  includ- 
ing the  summer  of  1876,  abandoned  further  efforts  to  work 
its  ores  and  mines;  that  the  company  not  only  expended 
large  sums  of  money  in  working  the  mine  and  reducing  the 
ores,  but  that,  in  time,  it  became  largely  indebted  for  sup- 
plies, labor,  and  money,  expended  in  its  business  of  mining 
and  working  ores;  to  secure  which  it  mortgaged  its  mines, 
and  the  mill  and  mill-site  in  question,  for  about  five  thou- 
sand dollars;  that  being  unable  to  pay  said  mortgage  in- 
debtedness or  any  part  thereof,  it  suffered  a  sale  of  its  en- 
tire property  under  an  order  and  decree  of  a  competent 
court,  on  the  seventh  day  of  March,  1878,  at  the  suit  of  de- 
fendant, Briggs,  for  the  sum  of  eight  thousand  and  nine  dol- 
lars; that  the  company  is  hopelessly  insolvent,  being  largely 
indebted  to  other  persons;  that  for  the  purpose  of  comply- 
ing with  his  covenants,  plaintiff  has  waited  until  all  reason- 
able assurance  of  receiving  payment  in  the  manner  agreed, 
and  from  the  sources  stipulated,  has  ceased,  and  until  the 
company,  by  its  own  acts  and  inability  to  pay,  has  been  de- 
prived of  its  means  of  complying  with  its  covenants  to  pay 
plaintiff  from  the  profits  and  proceeds  of  its  mine  and  mill. 

The  above  are  all  the  facts  stated,  from  which  it  is,  or 
can  be,  claimed  that  plaintiff  has  a  right  of  action  either 
for  money  due,  or  for  the  enforcement  of  a  vendor's  lien. 
If,  under  the  contract,  plaintiff  has  no  right  of  action  to  re- 
cover a  money  judgment,  it  follows,  of  course,  that  he  can 
not  maintain  this  suit  to  enforce  the  lien  claimed.  The  ex- 
istence of  a  debt  due  as  purchase  money,  is  a  condition 
precedent  to  a  right  of  action  to  enforce  the  lien. 

It  is  not  alleged,  nor  does  it  anywhere  appear,  that  the 
Poe  Company  failed  to  do  anything  which  it  should  have 
done,  or  did  anything  which  it  ought  not  to  have  done 
under  its  contract.  There  is  no  allegation  of  fraudulent 
acts,  or  even  of  errors  in  judgment.  It  worked  its  mine, 
and  reduced  its  ores,  as  it  agreed  to  do.  In  so  acting,  debts 
were  contracted  which  it  was  unable  to  pay,  and  the  result 
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was  a  forced  sale  of  its  property.  Nothing  appears  which 
iDdicates  aught  but  an  honest  desire  and  a  loug-continued 
effort  on  its  part  to  carry  out  its  contract.  The  property 
was  sold  as  stated,  but  no  fault  is  ascribed  to  the  company 
in  being  unable  to  avert  that  disaster. 

It  is  alleged  that,  after  working  the  mine  and  running  the 
mill  some  three  years,  further  efforts  were  abandoned ;  but 
it  is  not  charged  that  the  company,  under  the  circumstances, 
oufjht  to  have  continued  its  work,  or  that  it  could  have 
done  so  with  profit. 

Under  the  contract,  the  only  condition  that  could  make 
the  claim  upon  which  this  suit  is  based  an  enforceable 
debt  does  not  exist,  and  no  facts  are  stated  which  relieve 
the  plaintiff  of  the  necessity  of  showing  the  existence  of 
that  condition,  in  order  to  maintain  his  suit  against  either 
defendant. 

The  complaint  does  not  state  a  cause  of  action,  and  the 
judgment  appealed  from  is  affirmed. 


[No.  956.] 

THEYJOLDEN  FLEECE  GOLD  AND  SILVER  MINING 
COMPANY,  Eespondent,  v.  THE  CABLE  CONSOLI- 
DATED GOLD  AND  SILVER  MINING  COMPANY, 

Appellant. 

Statement  must  be  Served  in  Time. — A  statement,  on  motion  for  new 
trial,  must  be  served  within  the  statutory  time,  or  it  will  not  be  con- 
sidered on  appeal. 

Idem — Evidence  as  to  Serving  must  be  Produced  in  District  Court.— 
The  supreme  court,  on  appeal,  has  no  right  to  consider  any  evidence  as 
to  the  time  when  the  statement  on  motion  for  new  trial  was  served,  ex- 
cept such  as  was  produced  in  the  district  court  and  made  a  part  of  the 
record  of  the  case. 

Appeal  from  the  District  Court  of  the  Second  Judicial 
District,  Washoe  County. 

The  facts  appear  in  the  opinion. 

C.  H.  Belknap,  for  Appellant. 
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B.  M.  Clarice^  and  N.  Soderberg,  for  Bespondent. 

By  the  Court,  Beatty,  C.  J. : 

This  case  was  formerly  here  on  appeal,  and  was  remanded 
for  a  new  trial.     (12  Nev.  312.) 

A  re-trial  in  the  district  court  has  again  resulted  in  a  ver- 
dict and  judgment  for  the  plaintiff,  and  the  defendant  again 
appeals  from  the  judgment  and  from  the  order  overruling 
its  motion  for  a  new  trial. 

The  respondent,  at  the  beginning  of  the  first  term  after 
the  filing  of  the  transcript  on  this  appeal,  moved  to  strike 
out  the  statement  ou  motion  for  a  new  trial,  and  (in  case 
that  motion  was  granted)  to  dismiss  the  appeal. 

The  first  ground  of  the  motion  to  strike  out  was,  that  the 
statement  was  not  served  in  time. 

The  law  requires  the  statement  to  be  filed  and  served  on 
the  same  day.  (Pr.  Act,  sec.  197.)  In  this  case  it  was 
filed  on  July  1,  which  was  the  last  day  for  iSling,  and  served, 
as  appears  by  plaintiff's  acknowledgment  of  service  in- 
dorsed thereon,  the  following  day.  No  amendments  were 
proposed  by  the  respondent,  and  the  district  judge,  in  pass- 
ing upon  the  motion  for  new  trial,  found  as  a  fact  that  the 
statment  was  not  filed  in  time. 

This  being  the  state  of  the  record,  counsel  for  appellant 
asked  leave  to  supply  proof  in  this  court  that  the  statement 
was  in  fact  served  on  the  first  day  of  July.  We  permitted 
him  to  submit  such  proofs,  and  in  the  mean  time  overruled 
the  motion  to  strike  out. 

Upon  further  consideration  we  are  satisfied  that  we  have 
no  right  to  consider  any  evidence  as  to  the  time  when  the 
statement  was  served,  except  such  as  was  produced  in  the 
district  court,  and  made  a  part  of  the  record  of  the  case. 
(SeeSlCal.  108;  36  Id.  521.) 

If,  therefore,  the  proofs  submitted  by  the  parties  in  this 
court  had  been  sufficient  to  satisfy  us  that  this  statement 
was,  in  fact,  served  on  July  1,  we  should  have  been  obliged 
to  disregard  them.  But  they  do  not.  On  the  contrary, 
they  tend  to  confirm  the  truth  of  the  record,  and  the  finding 
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of  the  district  court;  and,  for  both  reasons,  the  motion  to 
strike  out  must  prevail. 

The  statement  being  out  of  the  case,  and  no  error  ap- 
pearing in  the  judgment  roll,  the  judgment  and  order  ap- 
pealed  from  must  be  affirmed. 

It  is  so  ordered. 


[No.  963.] 

ADA  ALLEN,  Respondent,  v.  JAMES  REILLT, 

Appellant. 

Action  on  Promissory  Note — Pleadings — Averment  **  Lawful  Holder," 
Immaterial.  — In  an  action  on  a  promissory  note,  the  averment  in  the  com- 
plaint, that  plain tifif  **  is  now  the  holder  and  owner  of  said  promissory 
note,"  is  immaterial. 

When  Case  may  be  Set  for  Trial. — In  the  absence  of  any  rule  of  court  to 
the  contrary,  a  case  may  be  set  for  trial  at  any  time  during  the  term,  if 
it  is  at  issue  upon  questions  of  law  or  fact,  although  the  suit  was  not 
commenced  until  after  the  beginning  of  the  term. 

Change  of  Venue — Bias  of  Judge. — Bias  or  prejudice  on  the  part  of  the 
judge  constitutes  no  legal  incapacity  to  sit  on  the  trial  of  a  cause,  and  is 
not  sufficient  ground  to  authorize  a  change  of  the  place  of  trial. 

Continuance— Presence  of  Witness  at  Trial — Error  Cured. — Where  a 
continuance  is  asked  for,  upon  the  ground  of  the  absence  of  a  material 
witness,  and  the  witness  afterwards  appears  and  testifies  upon  the  trial: 
Ileldf  that  the  presence  of  the  witness  cured  the  error,  if  any  was  com- 
mitted by  the  court,  in  refusing  to  grant  a  continuance. 

Idem — No  Injury. — Defendant  moved  for  a  continuance,  on  the  ground  that 
H.  Mau,  an  absent  witness,  would  testify  to  a  payment  of  five  hundred 
dollars  upon  the  note  sued  on.  The  defendant,  testifying  in  his  own 
behalf,  declared  that  he  did  not  consider  the  payment  of  this  five  hun- 
dred dollars  to  be  made  upon  the  note.  The  affidavit  of  the  absent  wit- 
ness was  presented  by  the  plaintiff,  denying  all  knowledge  about  the 
payment  of  the  five  hundred  dollars:  Ileldf  that  defendant  was  not 
injured  by  the  absence  of  the  witness. 

Evidence  of  Other  Indebtedness. — A  payment  of  five  hundred  dollars  to 
plaintiflF  being  shown:  Held,  that  the  court  did  not  err  in  allowing 
plaintiff,  in  rebuttal,  to  testify  to  the  existence  of  other  indebtedness  due 
from  the  defendant  to  the  plaintiff  at  the  time  of  said  payment. 

Mistake  in  Favor  of  Appellant. — An  appellant  can  not  complain  of  a 
mistake  in  his  own  favor,  as  to  the  amount  of  interest  due  on  a  note. 

Form  of  Verdict — Amount  of  Interest. — Where  the  verdict  of  the  jury, 
although  irregular  in  form,  is  sufficient  to  enable  the  court  to  understand 
their  intention,  and  the  judgment  is  entered  in  accordance  therewith, 
except  as  to  the  rate  of  interest  on  the  note:    Held,  that  the  court  had 
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the  right  to  allow  interest  on  the  amount  found  due  by  the  jury  at  the 

rate  expressed  in  the  note. 
CojTFLicT  OP  Evidence. — Rule  as  to  weight  and  conflict  of  evidence  enforced. 
tiDEMNiTY  UPON  LosT  NoTE. — Indemnity  is  not  required  in  an  action  upon  a 

lost  non-negotiable  note. 

Appeal  from  the  District  Court  of  the  Sixth  Judicial 
District,  White  Pine  County. 

C.  J.  Lansing^  for  Appellant. 

A.  M.  EUlhoiisey  for  Bespondent. 

By  the  Court,  Leonard,  J. : 

It  appears  from  uncontradicted  allegations  of  the  com- 
plaint in  this  action,  that  on  the  third  day  of  May,  1875,  the 
defendant,  for  a  valuable  consideration,  at  Hamilton,  in  this 
state,  executed  and  delivered  to  plaintiff  his  certain  prom- 
issory note  in  writing,  by  which  he  then  and  there  promised, 
one  day  after  date,  to  pay  plaintiff  the  sum  of  one  thousand 
five  hundred  dollars,  gold  coin  of  the  United  States,  with 
interest  thereon  at  the  rate  of  two  and  one  half  per  cent, 
per  month,  from  date  until  payment. 

This  action  was  brought  to  recover  principal  and  interest. 
Defendant  pleads  full  payment  and  satisfaction,  and  this  is 
the  only  issue  raised  by  the  answer. 

Plaintiff  alleges  in  her  complaint,  that  she  **is  now  the 
holder  and  owner  of  said  promissory  note,"  and  defendant 
denies  that  **  plaintiff  is  the  laivful  owner  or  holder  of  said 
note."  But  the  allegation  in  the  complaint  just  stated  was 
only  an  averment  of  a  conclusion  of  law.  It  was  imma-^ 
lerial,  and  might  have  been  omitted.  It  was  merely  a  legal 
conclusion  which  necessarily  followed  from  the  other  facts 
stated  in  the  complaint,  and  a  denial  of  that  averment  did 
not  raise  a  material  issue.  (  Wedderspoon  v.  Sogers,  32  Cal. 
572;  Poorman  v.  MiUs  &  Co.,  36  Id.  121;  Fleury  v.  Roget,  5 
Sandf.  646.) 

Besides,  the  defendant  only  denied  that  plaintiff  was  the 
lawful  owner  or  holder,  thus  admitting  that  she  held  and 
owned  it  unlawfully ,  evidently  upon  the  theory  that  it  had 
been  paid.     We  repeat,   then,  that  the  only  issue  was  the 
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one  above  mentioned.  Upon  the  pleadings,  plaintiff  would 
have  been  entitled  to  judgment,  had  not  defendant  alleged 
payment,  the  proof  of  which  he  was  bound  to  establish  in 
order  to  defeat  the  action.  It  follows  that  the  court  did  not 
err  in  denying  the  motion  for  a  nonsuit. 
The  jury  found  the  following  verdict: 

**  We,  the  jury  in  the  above-entitled  cause,  find  for  the 
plaintiff  in  the  sum  of  nine  hundred  and  fifteen  dollars,  gold 
coin,  with  interest  on  said  sum  at  the  rate  of  (IJ)  one  and 
one  third  per  cent,  per  month,  from  the  third  day  of  May, 
1875,  to  this  date  and  until  paid. 

''Patrick  Keogh,  Foreman. 

"  Dated  October  9,  1878. 

"  We  agree  to  one  thousand  four  hundred  and  seven  dol- 
lars and  fifty  cents.  **  Patbick  Keogh,  Foreman." 

The  court  ordered  judgment  for  one  thousand  four  hun- 
dred and  seven  dollars  and  fifty  cents,  with  interest  from 
date  upon  nine  hundred  and  fifteen  dollars,  at  the  rate  of 
two  per  cent,  per  month. 

The  September  term  of  the  district  court  of  White  Pine 
county  commenced,  according  to  law,  September  2,  1878, 
and  this  action  was  brought  September  4.  On  the  ninth  of 
the  same  month,  before  the  defendant  had  appeared  in  the 
action,  the  court  **  Oiniered  that  all  cases  that  come  at  issue 
between  this  date  and  the  seventh  of  October  next  be  set 
for  trial  on  said  last  named  day."  This  case  was  placed  on 
the  court's  calendar  by  the  clerk  on  the  fifth  day  of  Octo- 
ber, and  on  the  seventh  of  the  same  month,  the  following 
day  was  fixed  for  the  time  of  trial. 

When  defendant  filed  his  answer,  on  the  thirteenth  of 
September,  J.  B.  Barker,  Esq.,  was  his  attorney  in  the  case. 
A  few  days  thereafter  Barker  went  to  California  on  account 
of  sickness,  and  was  absent  at  the  time  of  trial.  On  the 
day  fixed  for  trial,  C.  J.  Lansing,  Esq.,  appeared  as  de- 
fendant's attorney,  and  was  so  entered  of  record*  He  then 
moved  to  set  aside  the  orders  setting  the  case  for  trial  on 
the  seventh  and  eighth  of  October,  and  to  reset  it  for  some 
other  day,  but  upon  what  grounds  the  motion  was  made  does 
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not  appear.  The  entire  motion  was  overruled,  and  thereby, 
it  is  claimed  the  court  erred.  We  are  not  aware  of  any 
statute  which  prohibits  the  setting  of  cases  for  trial  at  any 
time  during  the  term  at  which  they  are  commenced,  if  they 
are  at  issue  upon  questions  of  law  or  fact,  although  not 
commenced  uniil  after  the  beginning  of  the  term ;  and  if 
the  action  of  the  court  in  setting  the  case  for  trial  was  in- 
consistent with  its  established  rules  of  practice,  we  are  not 
advised  of  the  fact,  and  in  the  absence  of  any  showing  to 
the  contrary,  we  must  presume  in  favor  of  the  regularity  of 
the  proceedings,  and  the  correctness  of  the  rulings  of  the 
court  below. 

Defendant  then  moved  for  a  change  of  venue,  on  the 
ground  that  he  could  not  have  a  fair  and  impartial  trial 
before  the  judge  presiding,  because  he  and  defendant 
Lad  been,  and  then  were,  bitter  personal  enemies.  The 
motion  was  supported  by  the  defendant's  affidavit  setting 
out  the  facts  just  stated,  but  it  was  denied  by  the  court. 
The  judge  was  not  disqufdified  under  the  statute.  (Comp, 
L.  950.)  It  is  held  in  California  that  bias  or  prejudice  on 
the  part  of  the  judge,  even  in  a  criminal  case,  constitutes 
no  legal  incapacity  to  sit  on  the  trial  of  a  cause,  and  is 
not  sufficient  ground  to  authorize  a  change  of  the  place  of 
trial.  {The  People  v.  Williams,  24  Oal.  33.)  And  so  it 
was  held  in  a  civil  case.  {McCuidey  v.  Weller,  12  Id. 
523.)  This  is  especially  true  when  a  jury  finds  the  facts; 
for,  if  a  court  errs  in  matters  of  law,  its  errors  may  be 
corrected  as  effectually  on  appeal  taken  by  an  enemy  as 
by  a  friend.  Besides,  the  presumption  is,  that  the  court 
will  not  be  influenced  by  the  animosities  of  the  judge,  if 
such  he  has. 

But  this  was  a  case  where  it  was  proper  for  the  court  to 
act  upon  its  own  personal  knowledge.  The  judge  knew  his 
feelings  towards  the  defendant  better  than  any  one  else, 
and  he  had  a  right  to  act  upon  what  he  knew.  And  if  it 
was  necessary,  in  support  of  the  judgment,  we  would  pre- 
sume that  he  acted  on  his  own  knowledge,  that  at  the  time 
of    the  trial  he  had  no  animosity  against    the  defendant. 
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(Table  Mountain  M,  Co.  v.  Waller's  Defeat  M.  Co.,  4 
Nev.  222.) 

The  defendant  next  filed  bis  affidavit,  and  moved  thereon 
for  a  continuance  until  October  18,  1878.  The  motion  was 
overniled,  and  the  cause  was  tried  October  8. 

It  is  unnecessary  to  state  the  entire  contents  of  the  affi- 
davit for  continuance.  The  grouud  stated  was  the  absence 
of  two  witnesses,  residents  of  Eureka  county,  forty  miles 
from  the  place  of  trial,  in  White  Pine  county,  named 
William  Pardy  and  Henry  Mau. 

Defendant  stated  in  his  affidavit  that  he  expected  to  prove, 
and  could  prove  by  Pardy,  that  **he,  defendant,  on  the 
twenty-eighth  day  of  March,  1876,  had  a  settlement  with 
plaintiff  in  full  of  all  demands  then  existing  between  them; 
that  the  defendant  then  paid  the  plaintiff  in  full  the  balance 
that  was  then  due  on  the  said  promissory  note,  and  that  the 
plaintiff  accepted  and  received  the  same  in  full  satisfaction 
of  said  note,  and  that  defendant  then  and  there,  to  wit,  at 
Hamilton,  in  White  Pine  county,  Nevada,  requested  and 
demanded  of  the  plaintiff  the  said  promissory  note,  and 
that  plaintiff,  in  the  presence  of  said  Pardy,  told  him,  and 
declared,  that  she  had  destroyed  the  said  promissory  note, 
and  had  burned  the  same,  and  that  the  same  was  no  longer 
in  existence."  The  statement  shows,  however,  that  the  de- 
sired witness,  Pardy,  was  present  in  court  and  testified  for 
the  defendant.  It  appears  that  on  the  twenty-eighth  of 
March,  1876,  he  was  agent  of  the  White  Pine  County  Bank, 
but  it  is  not  shown  that  he  had  any  connection  therewith  at 
the  time  of  the  trial,  or  that  he  had  the  charge  or  custody 
of  the  books  and  papers  of  the  bank,  or  could  produce  them 
in  court,  if  they  were  desired  or  required.  But  defendant 
did  not  state  in  his  affidavit  that  the  books  or  papers  of  the 
bank  were  necessary  for  any  purpose,  in  connection  with 
the  testimony  of  Pardy  or  otherwise.  He  did  state  that, 
**  after  the  said  case  was  set  for  trial,  he  sent  a  telegram  to 
the  said  town  of  Eureka,  requesting  the  said  Pardy  to  come 
to  Hamilton  *  *  *  with  his  books  and  papers  that  re- 
lated to  the  matters  in  controversy  in  this  action,  and  that 
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said  Pardy  refused  to  come  to  Hamilton,  the  place  at  which 
this  action  was  set  for  trial/' 

That  was  stated,  however,  only  for  the  purpose  of  show- 
ing diligence.  It  may  be  presumed,  that  at  the  time  the 
telegram  was  sent,  he  thought  he  wanted  the  books  and 
papers  referred  to;  but  when  he  made  his  affidavit  he  did 
not  say  he  wanted  them,  or  that  they  were  necessary  for  his 
defense,  or  that  he  could  not  safely  proceed  to  trial  without 
them,  or  that  they  contained  anything  of  importance  to  him, 
or  that  they  were  necessary  in  connection  with  Pardy's  tes- 
timony, in  order  that  he  might  prove  by  the  latter  the  facts 
stated  in  the  affidavit.  In  a  word,  the  court  had  no  reason 
to  think  that  the  defendant  wished  or  required  the  books 
and  papers  of  the  bank,  or  that  Pardy  had  access  to  them 
or  control  over  them.  Nor  does  it  anywhere  appear  that 
they  were  necessary.  No  objection  was  made  by  plaintiff 
to  any  question  propounded  to  Pardy  as  to  the  affairs  of 
plaintiff*  and  defendant  with  the  bank.  He  was  permitted 
to  testify  to  what  he  knew,  and  it  does  not  appear  that  he 
required  any  books  or  papers,  in  order  to  make  his  state- 
ment full  and  complete. 

Such  being  the  facts,  if  the  court  erred,  it  did  so  in 
denying  the  motion  because  of  the  absence  of  Pardy  alone; 
and  his  presence  as  a  witness  for  defendant  cured  that  error, 
if  such  it  was. 

Defendant  also  stated  in  his  affidavit,  that  he  expected  to 
prove,  and  could  prove  by  Henry  Mau,  that  **  on  the  fifteenth 
day  of  March,  1876,  he  (defendant)  paid  plaintiff  five  hun- 
dred dollars,  and  in  part  payment  of  the  promissory  note 
described  in  the  complaint." 

Should  it  be  admitted  that  the  defendant  used  reasonable 
diligence  in  relation  to  the  desired  witness,  Mau,  and  that, 
from  the  affidavit,  as  it  whs  written,  the  court  erred  in  re- 
fusing a  continuance,  still  it  is  undeniable  that  the  defend- 
ant suffered  no  injury  thereby.  There  are  two  reasons  for 
tliis  conclusion.  When  a  witness  upon  the  trial,  he  testified 
as  follows: 

**  At  the  time  I  paid  her  (plaintiff)  the  five  hundred  dol- 
lars, March  15,  1878,  nothing  was  said  about  the  note,  or 
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paying  it  on  the  note.  I  said  nothing  about  the  note;  for  I 
supposed  it  was  burned.  I  merely  gave  her  the  money. 
*  *  *  I  took  no  receipt  from  her  against  the  note.  *  *  * 
None  of  this  money  was  given  to  phiintiflf  as  payment  upon 
the  note.  I  did  not  consider  it  payment  of  the  note.  I 
merely  made  her  a  present  *  *  *  of  the  five  hundred 
dollars." 

And  in  the  second  place,  in  the  counter  affidavit  of  Henry 
Mau,  used  and  referred  to  on  motion  for  a  new  trial,  affiant 
stated  that,  he  "never  informed  defendant  that  he  knew,  or 
would  testify,  that  defendant  paid  to  plaintiff  five  hundred 
dollars,  or  any  sum  of  money,  on  said  promissoiy  note,  at 
any  time  or  place;  that  he  had  no  knowledge  whatever  that 
any  sum  of  money  was  ever,  at  any  time,  paid  by  defendant 
to  plaintiff  upon  said  note."  Besides,  plaintiff  admitted 
receiving  the  five  hundred  dollars,  but  claimed  that  it  was 
paid  on  account  of  other  indebtedness. 

From  the  foregoing,  it  is  too  plain  for  discussion  that  the 
absence  of  Mau  was  no  injury  to  the  defendant.  Other 
facts  are  disclosed  by  the  record  which  justify  the  action 
of  the  court,  but  we  deem  it  unnecessary  to  advert  to  them. 

Nor  did  the  court  err  in  permitting  plaintiff  to  testify,  in 
rebuttal,  that  at  the  time  of  the  conveyance  of  defendant's 
interest  in  the  Boston  mine;  at  the  time  of  the  payment  of 
five  hundred  dollars,  and  at  the  date  of  settlement,  March 
28,  1876,  defendant  was  indebted  to  her  outside  of  the 
note,  to  which  indebtedness  those  payments,  as  claimed, 
were  intended  to  apply.  The  only  issue  raised  by  the 
answer,  as  before  stated,  was  whether  or  not  the  note  had 
been  paid.  Defendant  claimed  that  certain  moneys,  a  part 
of  which  plaintiff  admitted  receiTing,  were  paid  in  satis- 
faction of  the  note,  or  the  indebtedness  evidenced  thereby; 
while  plaintiff  insisted  that  all  sums  received  by  her  subse- 
quent to  execution  of  the  note  were  intended  as  payments 
of  other  indebtedness  then  existing. 

It  is  true  that  defendant  testified  upon  cross-examination 
that  he  did  not  pay  the  five  hundred  dollars  upon  the  note, 
or  make  the  conveyance  in  part  satisfaction  thereof;  on  the 
contrary,  he  admitted  that  nothing  was  said  about  the  note; 
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still,  his  effort  at  the  trial  was  to  apply  those  sums  as  part 
payment  of  the  note,  and  counsel,  in  his  brief,  now  claims 
that  the  five  hundred  dollars  were  paid  in  part  satisfaction 
of  the  indebtedness  expressed  in  the  note. 

Under  such  circumstances,  it  was  plainly  proper  for 
plaintiff  to  testify  that  the  sums  paid  subsequent  to  the 
execution  of  the  note  were  not  paid  or  received  upon  the 
note,  if  such  was  the  fact,  and  to  strengthen  the  proba- 
bility of  the  truth  of  the  assertion  by  showing  the  existence 
of  other  indebtedness  to  which  the  payments  might  have 
been  and  were  applied. 

The  jury  found  a  verdict  for  plaintiff  for  nine  hundred 
aud  fifteen  dollars,  and  interest  thereon  at  the  rate  of  one 
and  one  third  per  cent,  per  month  from  the  date  of  the 
note.  How  they  arrived  at  the  conclusion  that  plaintiff 
was  entitled  to  that  rate  of  interest  only,  will  probably  never 
be  known.  If  any  portion  of  the  note  was  unpaid,  she 
should  have  received  interest  at  two  and  one  half  per  cent, 
per  month  upon  that  amount,  because  the  answer  admitted 
that  that  was  the  rate  expressed  in  the  note,  and  testimony 
to  the  contrary  was  inadmissible.  Besides,  defendant  tes- 
tified that,  he  thought  ''the  note  drew  only  two  per  cent, 
from  dbte  until  paid." 

But  at  any  rate,  the'  jury's  mistake  was  in  favor  of  the 
defendant,  and  he  can,  not  complain.  The  whole  amount 
of  recovery  was  not  at  fii'st  expressed  in  the  verdict,  as  re- 
quired by  section  178  of  the  Civil  Practice  Act,  and  upon 
motion  of  plaintiff's  attorneys  the  court  resubmitted 
the  case  to  the  jury.  Thereupon  the  same  verdict  was  re- 
turned, with  the  following  words  added:  "  We  agree  to  one 
thousand  four  hundred  and  seven  dollars  and  fifty  cents," 
and  judgment  was  entered  thereon  as  before  stated. 

The  court's  duty  was  to  resubmit  the  case,  and  although 
the  second  verdict  is,  as  claimed  by  counsel  for  defendant, 
somewhat  irregular  as  to  form,  still,  there  is  no  difficulty  in 
ascertaining  the  jury's  intention,  and  the  judgment  entered 
is  in  accordance  therewith,  except  as  to  the  rate  of  interest, 
after  judgment,  upon  the  principal  sum  found  due;  and  as 
to  that,   the  court  very  properly  disregarded  the  verdict; 
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because,  by  statute,  plaintiff  was  entitled  to  interest  upon 
nine  liundi^ed  and  fifteen  dollars,  at  the  rate  expressed  in 
the  note,  and  the  jury  could  not  take  away  that  right. 

The  testimony  was  very  conflicting  upon  the  question  of 
payment  of  the  note,  and  we  can  not,  therefore,  disturb 
the  judgment  upon  the  ground  that  the  verdict  is  not  sus- 
tained by  the  evidence  upon  that  point.  One  other  ques- 
tion remains  to  be  considered.  It  is  said  that,  **  the  evi- 
dence is  insufficient  to  sustain  the  verdict,  and  that  the  ver- 
diet  is'ngainst  law,  because  the  note  sued  on  was  lost,  and 
no  bond  of  indemnity  was  offered  or  given." 

The  complaint  does  not  contain  a  copy  of  the  note,  and 
it  nowhere  appears  that  it  was  negotiable,  or  if  negotiable, 
that  it  was  indorsed  by  plaintiff.  Mr.  Hillhouse,  attorney 
for  plaintiff,  testified  tijat  '*  plaintiff  gave  him  the  note  sued 
on,  in  July  or  August,  1876;  that  he  lost  it;  that  it  was 
long  past  due  when  he  received  it  from  plaintiff."  It  is  not 
shown  whether  the  loss  was  before  or  after  the  action  was 
commenced,  although  it  seems  from  the  complaint  that  it 
was  after;  for  it  is  there  alleged  that  plaintiff  was  then  *'  the 
holder  and  owner  "  thereof,  as  before  stated,  and  the  com- 
plaint is  verified. 

There  is  authority  for  holding  that,  in  an  action  against 
the  maker  of  a  lost  negotiable  note,  which  was  past  due  at 
the  time  of  the  loss,  the  defendant  is  not  entitled  to  claim 
indemnity.  {Tluiyer  v.  King,  15  Ohio,  246.)  But  upon 
that  question  we  express  no  opinion. 

Indemnity  is  not  required  in  an  action  upon  a  lost  non- 
negotiable  note.  (Story  on  Prom.  Notes,  sec.  106;  Wilder  v. 
Seelye,  8  Barb.  409;  Lazell  v.  Lazdl,  12  Vt.  449;  Depewy. 
Wheelan,  6  Blackf.  485;  Hough  v.  Barton,  20  Vt.  455;  Bowletj 
V.  Ball,  3  Cow.  313;  Blade  v.  Noland,  12  Wend.  173;  Mo 
Nair  v.  Gilbert^  3  Id.  344;  Pintard  v.  Tacldngtoriy  10  Johns. 
104.) 

Inasmuch  as  it  is  not  shown  affirmatively  that  the  note 
was  negotiable,  we  will  not  presume  it  was  of  that  charac- 
ter.    See  authorities  last  cited. 

It  appearing  by  stipulation  of  counsel  that  the  plaintiff, 
Ada  Allen,  has  died  since  the  commencement  of  this  action, 
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in  pursuance  of  said  stipulation,  it  is  ordered  that  Katie 
Biley,  administratrix  of  the  estate  of  Ada  Allen,  deceased, 
be  and  she  is  hereby  substituted  as  a  party  plaintiff  and  re- 
spondent herein,  and  the  judgment  is  affirmed. 


[No.  992.} 

JOHNS.  CHILD,  Eespondent,  v.  SAMUEL  SINGLETON 
AND  EEBBCOA  SINGLETON,  Appellants. 

Homestead — Declaration  of,  must  be  Recorded— Right  op  Husrand  to 
Mortgage. — A  homestead,  in  fact,  in  the  absence  of  a  recorded  declara- 
tion that  it  has  been  selected  as  such,  can  be  mortgaged  by  the  husband 
alone  without  the  consent  of  his  wife. 

Appeal  from  the  District  Court  of  the  Second  Judicial 
District,  Douglas  County. 

The  facts  are  stated  in  the  opinion. 

A.  G.  Ellis  and  M,   TMs,  for  Appellants: 

A  mortgage,  under  our  statute,  is  not  a  conveyance  of 
lands,  nor  does  the  mortgagee  take  any  estate  in  the  land 
mortgaged.  He  acquires  a  lien  upon  it  simply  for  the 
secui'rty  of  his  demand,  which  can  only  be  enforced  by  a 
judgment  for  the  sale  of  the  property  mortgaged,  and  a  sale 
iu  pursuance  of  the  judgment.  {Bhidworth  v.  Lahe^  33 
Cal.  255;  GratUm  v.  Wigghw,  23  Id.  16;  Nagle  v.  Macy, 
9  Id.  426;  McMillan  v.  Richai^s,  Id.  365.) 

A  mortgage  is  a  mere  incident  to  the  debt  which  it  se- 
cures, and  follows  the  transfer  of  the  note  with  the  full 
effect  of  a  regular  assignment.  {Ord  v.  McKee,  6  Cal.  515; 
Bennett  v.  Solomon,  6  Id.  134^  Peters  v.  Jamestouni  B.  Go,, 
5  Id.  335;  McMillan  v.  Richards,  9  Id.  365;  Kochy.  Briggs, 
14  Id.  256;  Uafleij  v.  Mater,  13  Id.  13;  Eidd  v.  Teeple, 
22  Id.  255;  Dutton  v.    Warschauer,  21  Id.  609.) 

It  can  not,  therefore,  be  claimed  that  the  wife  has  been 
deprived  of  her  homestead  by  the  execution  of  a  mort- 
gage by  the  husband  alone,  when,  before  condition  broken 
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and  before  a  sale  or  decree,  she  pursues  the  statute,  and 
files  her  declaration  of  homestead. 

B.  M.  Clarke  and  N.  Soderherg,  for  Kespondent: 

The  right  to  the  homestead  exemption  dates  from  the 
filing,  for  record,  of  the  declaration.  The  enforcement  of 
this  salutary  provision  is  indispensable  to  the  protection  of 
creditors,  and  the  terms  of  the  provision  are  mandatory. 
(Smyth  Homestead  and  Exemptions,  sees.  55*,  56,  269;  13 
Iowa,  122;  Bartholomew  v.  Hoolc,  23  Gal.  278;  Manning  v. 
Dove,  10  Rich.  (S.  C.)  L.  403;  DavenportY,  Alston,  14  Ga. 
271;  Commercial  Savings  Bank  of  San  Jose  v.  Daniel 
Corhett  et  al,  5  Sawyer,  543;  In  re  Beed,  Id.  410;  18  Id.  482; 
26  Id.  140,  370;  36  Cal.  11.) 

By  the  Court,  Beatty,  C.  J. : 

Prior  to  the  year  1874,  the  defendants  were  husband  and 
wife,  and  were  residing  on  a  farm  in  Douglas  county,  which 
was,  in  fact,  their  homestead.  On  the  twenty-fourth  of 
January,  1874,  and  before  either  of  the  defendants  had 
recorded  a  declaration  of  homestead,  the  husband  mort- 
gaged the  premises  to  the  plaintiff.  This  action  having 
been  commenced  to  foreclose  the  mortgage,  the  wife  there- 
after recorded  a  declaration  of  homestead,  and  the  home- 
stead claim  is  set  up  as  a  defense  to  the  suit. 

The  district  court  decreed  a  sale  of  the  mortgaged  prem- 
ises in  satisfaction  of  plaintiff's  demand.  The  single  ques- 
tion raised  by  defendants'  appeal  is,  whether  a  homestead, 
in  fact,  in  the  absence  of  a  recorded  declaration  that  it  Las 
been  selected  as  such,  can  be  mortgaged  by  the  husband 
alone  without  the  consent  of  his  wife. 

We  can  not  agree  with  counsel  for  appellants,  that  the 
case  of  Hawthorne  and  wife  V.  Smith,  3  Nev.  182,  is  pre- 
cisely in  point.  The  question  there  was  as  to  the  manner 
of  protecting  the  homestead  against  forced  sale  at  the  suit 
of  an  attaching  creditor.  Here  the  question  is  as  to  the 
disability  of  the  owner  to  make  a  voluntary  alienation  of 
the  homestead.  For  the  power  to  sell  undoubtedly  includes 
the  power  to  mortgage,  and  if  the  husband  in  this  caseliad 
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the  power  to  sell  his  homestead,  without  the  consent  of  his 
wife,  at  any  time  prior  to  the  filing  of  a  declaration  of 
homestead,  then  there  can  be  no  doubt  that  he  had  the 
power  to  subject  it  to  the  lien  of  a  mortgage,  and  the  mere 
fact  that  a  sale  of  the  property  under  judicial  process  has 
become  necessary  for  the  satisfaction  of  such  lien,  does  not 
bring  the  case  within  the  doctrine  of  Hawthorne  v.  Smith. 
If  a  mortgage  is  valid  when  executed,  the  vested  rights  of 
the  mortgagee  can  not  be  defeated  by  any  subsequent  acts 
of  third  parties.  In  the  case  referred  to  it  was  held  that 
an  attaching  creditor  had  no  greater  rights,  as  against  the 
occupants  of  the  homestead,  than  creditors  at  large,  and 
that  a  sale  at  his  suit  could  be  defeated  by  the  filing  of  a 
declaration  of  homestead  at  any  time  before  sale.  But  it 
was  not  decided,  nor  was  it  intimated,  that  the  making  of 
such  declaration  would  defeat  a  prior  voluntary  alienation 
by  the  owner  of  the  property. 

This,  then,  is  the  question  to  be  decided:  Did  Singleton, 
before  the  filing  of  his  wife's  declaration,  have  the  power  to 
sell  their  homestead  without  her  consent? 

As  the  law  stood,  at  the  date  of  the  adoption  of  the 
constitution,  it  is  clear  that  he  would  have  had  no  such 
power.  (Stats.  1861,  24;  Goldman  v.  Clarke,  1  Nev.  607.)' 
Kesidence  alone  was  then  sufficient  to  constitute  a  legal 
homestead,  and  the  husband  had  no  power  to  sell  or  incum- 
ber it  without  the  consent  of  his  wife. 

But  by  section  thirty  of  article  four  of  the  constitution,  the 
legislature  of  the  state  was  enjoined  to  pass  laws  providing 
for  the  recording  of  homesteads,  and  in  pursuance  of  thi^ 
injunction,  the  law  of  1865,  entitled  "An  Act  to  exempt  the 
homestead  and  other  property  from  forced  sale  in  certain 
cases,"  was  passed.     (Comp.  L.  186,  etseq.) 

This  law,  while  it  does  not  expressly  repeal  the  territorial 
law  of  1861,  has,  in  the  opinion  of  the  court,  the  effect  of 
repealing  it  by  implication.  This  being  so,  it  follows  that 
we  have  no  other  law  on  our  statute  book  defining  what  a 
homestead  is;  and  since  it  is  only  the  homestead  **  provided 
hj  law  "  that  can  not  be  alienated  without  the  consent  of 
the  owner's  wife  (Const.,  art.  IV.,  sec.  3),  it  follows  that 
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the  homestead  of  these  appellants,  not  having  been  selected 
by  a  recorded  declaration  of  the  claim  (Comp.  L.  186),  was, 
at  the  date  of  the  mortgage  toplaiotiff,  subject  to  alienation 
by  the  husband  alone.  (See  Smith  v.  Shrieves,  13  Nev.  303; 
G.  and  S.  Bank  of  San  Jose  v.  Corbett,  5  Saw.  547;  Smyth 
on  Homestead  Exemptions,  sec.  269,  and  authorities  there 
cited.) 

For  these  reasons  the  judgment  of  the  district  court  is 
affirmed. 


[No.  1003.] 

JOSEPH  TOGNTNI  et  al.,  Appellants,  v.  MATTHEW 

KYLE,  Eespondent. 

« 

Claim  and  Delivery  of  Personal  Property — Fraud  may  be  Inferred* — 
Where  fraud  is  charged,  express  proof  is  not  required,  but  it  may  be  in- 
ferred from  strong  presumptive  circumstances. 

Idem — Sufficiency  of  Evidence  to  Establish  Fraud. — The  evidence  re- 
viewed and  held  sufficient  to  show  that  the  sale  of  the  personal  property 
was  made  with  intent  to  defraud  creditors,  and  that  the  vendees  parti- 
cipated in  the  fraud  of  the  vendor. 

Conflict  of  Evidence. — Rule  as  to  weight  and  conflict  of  evidence  enforced. 

Instruction— False  Entry  in  Books — Transaction  Fraudulent. — The 
court  instructed  the  jury  as  follows:  **If  the  jury  believe  from  the 
evidence  that  the  transaction  between  plaintiffs  and  Nicholas  Luchessi, 
in  relation  to  the  order  for  the  payment  of  Biagio  Luchessi  was  fraudu- 
lent, and  there  was  a  false  entry  upon  plaintiffs'  books  to  show  payment 
of  this  order,  and  this  transaction  was  intended  to  hinder,  delay,  or  de- 
fraud Hansen,  then  you  must  find  for  the  defendant:''  Held,  that,  when 
taken  and  considered  with  other  instructions,  it  could  not  have  misled 
the  jury. 

Appeal  from  the  District  Court  of  the  Sixth  Judicial 
District,  Eureka  County. 

The  facts  are  stated  iu  the  opinion. 

Bishop  cfe  Sabin,  for  Appellants: 

I.  There  was  no  evidence  to  sustain  the  verdict.  It  was 
evidently  rendered  under  a  misapprehension  of  the  law, 
and  of  the  evidence,  or  as  the  result  of  prejudice.  In  either 
event  a  new  trial  should  be  ordered.     {Quint  v.  Ophir,  i 
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Nev.  304;  Hilliard  on  New  Trials,  461,  sec.  27;  Tompkim 
V.  Corry,  14  Ga.  118;  Williams  v.  Bmsfidd,  9  Yerg.  270; 
Levingsivorih  v.  Fox,  2  Bay,  520;  Potter  v.  Carney,  8  Gal. 
574;  Hilliard  on  New  Trials,  276,  sec.  34.) 

II.  Iti  was  error  in  the  court  in  giving  defendants  instruc- 
tions two  and  three.  It  was  error  to  direct  the  attention  of 
the  jury  to  a  point  on  which  there  wa.s  no  evidence,  and  es- 
pecially so,  to  assume  that  point  as  proven.*  (Hilliard  on 
New  Trials,  293,  294,  note  (a)  294,  and  cases  cited;  Snyder 
V.  mU,  15  Penn.  59.) 

The  instructions  are  based  on  the  assumption  that  there 
were  false  entries  in  appellants'  books  of  account.  There 
is  no  word  of  testimony  to  sustain  this  assumption.  The 
coiirt,  by  instruction  No.  3,  asked  by  defendant,  submits  to 
the  jury  the  question  whether  or  not  said  accounts  and  books 
are  not  fraudulent,  and  fraudulently  kept.  For  these 
reasons  alone  the  judgment  should  be  reversed  and  a  new 
trial  granted.  {Eckert  v.  Floiory,  43  Penn.  46;  Harris  v. 
Wilson,  1  Wend.  511;  Hilliard  on  New  Trials,  312,  sec.  69.) 

III.  The  court  erred  in  using  the  term  fraud,  in  the  in- 
structions, without  instructing  the  jury  in  what  legal  fraud 
consisted.  There  being  no  fraud  in  law,  as  distinguished 
from  fraud  in  fact,  the  giving  of  instructions  objected  to 
was  erroneous.  (Hilliard  on  New  Trials,  349,  sees.  126, 127; 
Jackson  v.  Timmerman,  7  Wend.  436;  Fowler  v.  Swift,  3  Ind. 
188;  Williams  v.  Bently,  29  Pa.  272;  Flack  v.  Neill,  22  Tex. 
253.) 

IV.  There  being  no  evidence  from  which  fraud  could  be 
fairly  inferred,  it  was  error  for  the  court  to  submit  the 
question  of  fraud  to  the  jury.  (Hilliard  on  New  Trials, 
353,  note  a;  Herdic  v.  Bilger,  47  Pa.  60.) 

Laspeyre  &  Beatty,  for  Bespondent : 

I.  Sometimes  a  fact  in  issue  is  not  directly  proved,  but  is 
inferred  or  presumed  from  other  facts;  often  a' single  fact 
will  determine  the  verdict  by  inference,  and  where  the  in- 
ference is  reasonable,  the  verdict  will  not  be  disturbed. 
(3  Gra.  &  Wat.  N.  T.  1275,  1278;  Pr/ce  v.  Evans,  4  B.  Mon. 
386;  Ward\.  Crutcher,  2  Bush,  87;  Sivaggerty  v.  Stokely,  1 
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Swan,  38;  McDaniel  v.  Bacca,  2  Cal.  326;  2  Cow.  404; 
1  Story  Eq.  Jur.,  sec.  190;  1  Greenl.  onEv.,  sec.  53,  •uote 
1.75.) 

II.  There  was  abundant  evidence  showing  fraud  in  the 
entire  transaction  of  the  pretended  assignment,  and  fraud 
was  clearly  established  before  the  jury.  (Testimony  re- 
Tiewed  at  length .) 

III.  The  third  instruction  did  not  assume  a  fact.  The 
language  of  this  instruction  in  regard  to  the  statute  of 
frauds  follows  the  statute  substantially. 

IV.  This  court  will  not  disturb  the  instructions  of  the 
district  court  to  the  jury,  on  the  ground  that  there  was  uo 
evidence  upon  which  to  base  them,  when  there  was  some 
evidence,  although  it  may  have  been  slight.  {Allison  v. 
Ilagan,  12  Nev.  41;  Perlberg  v.  Gorham^  10  Cal.  122;  People 
V.  Cleveland,  49  Id.  578;  Robinson  v.  W.  P.  B.  B.  Co.,  48 
Id.  420.) 

V.  All  instructions  must  be  construed  together.  (10  Sm. 
&M.,  Miss.  25;  3  Gra.  &  Wat.  N.  T.  862-863;  Depeystery, 
Columbian  Ins,  Co.,  2  Gaines,  85;  Edmondson  v.  Machell,  2 
Term  B.  5.) 

VI.  The  court  will  not  disturb  the  verdict  if  the  evidence 
is  conflicting.  {Henry  Rice  v.  James  Cunningham,  29  Cal. 
492;  3  Gra.  &  Wat.  N.  T.  1213,  1214,  1218,  1240,  1286, 
note  D;  Preston  v.  Keys,  23  Cal.  193;  Kimball  v.  Gearhart, 
12  Id.  27;  Kyle  v.  Tabbs,  32  Id.  332;  1  Gra.  Wat.  N.  T.  385; 
Douglas  v.  Toiisey,  2  Wend.  352;  Hammond  v.  Wadhams,  5 
Mass.  353;  Balcer  v,  Brigga,  8  Pick.  122;  McAfeeY.  Byan,  11 
Mo.  364;  Lee  v.  Banks,  4  Litt.  (Ky.)  12;  Moore  v.  Foster ^ 
10  B.  Mon.  255;  Dodge  Y.  Britain,  1  Meigs,  84;  Kincaid  v. 
Turner,  2  Gilm.  618;  Bacon  v.  Parlcer,  12  Conn.  212;  Alsop 
V.  Com.  Ins.  Co.,  1  Sumner  451;  Bisliop  v.  Perkins,  19  Conn. 
300;  Duell  v.  Bear  Biver  dk  A.  M.  Co.,  5  Cal.  85;  Speck  v. 
Hoyl,  3  Id.  419;  Smith  v.  Billet,  15  Id.  26.) 

VII.  The  statute  does  not  contemplate  conclusive  evi- 
dence of  fraud.     {While  v.  Leszynsky,  14  Cal.  165.) 

By  the  Court,  Leonard,  J. : 

On  the  first  of  March,  1879,  and  up  to  and  including  the 


Ocfc.  1880.]  ToGNiNi  V.  Kyle.  467 


Opinion  of  the  Court — Leonard,  J. 


date  of  the  commencement  of  tbis  action,  plaintiffs  were 
partners  and  doing  business  as  merchants  in  Eureka  county, 
under  the  firm  name  and  style  of  Tognini  &  Co.  and  Vanina. 

On  the  day  above  stated  they  purchased  of  Nicholas 
Luchessi,  all  the  property  of  the  latter,  consisting  of  ten 
thousand  bushels  of  charcoal,  more  or  less,  in  the  pit,  and 
certain  teams,  tools,  etc.,  the  consideration  agreed  upon  be- 
ing two  thousand  dollars  for  the  charcoal,  and  three  hun- 
dred and  fifty  dollars  for  the  balance  of  the  property. 
Immediately  after  the  purchase,  plaintiffs  took  possession 
of  the  property,  and  employed  a  man  to  haul  the  coal  to 
market.  After  some  four  thousand  bushels  had  been 
hauled  away,  as  sheriff  of  Eureka  county,  and  under  and  by 
virtue  of  a  writ  of  attachment  regularly  issued,  in  a  suit 
brought  by  P.  N.  Hansen  against  Nicholas  Luchessi,  defend- 
ant attached  the  balance  of  the  coal  in  the  pit,  six  thousand 
and  twenty-nine  bushels,  as  the  property  of  Luchessi. 

Plaintiffs  brought  this  action  to  recover  possession  of  the 
coal  so  attached,  or  its  value,  alleged  to  be  sixteen  cents  a 
bushel. 

Defendant  answered,  denied  all  the  material  allegations 
contained  in  the  complaint,  and  alleged  that,  at  the  time  of 
his  attachment,  Luchessi  was  the  sole  owner  of  the  coal  at- 
tached, and  the  only  person  legally  entitled  to  its  posses- 
sion; that  plaintiffs'  possession  was  null  and  void  for  the 
reasons  following,  to  wit:  **That  the  transfer  and  assign- 
ment thereof  to  them  from  Nicholas  Luchessi,  if  any  there 
was,  was  made,  if  at  all,  for  the  purpose  of  hindering,  de- 
laying, and  defrauding  the  creditors  of  said  Luchessi,  and 
more  particularly  the  said  P.  N.  Hansen,  and  that  for  that 
purpose,  and  none  other,  the  plaintiffs  took  possession 
thereof,  if  at  all."  Defendant  recovered  judgment,  upon 
the  jury's  verdict,  for  the  possession  of  the  coal,  or  its 
value,  nine  hundred  and  sixty-four  dollars  and  sixty-five 
cents. 

Plaintiffs  appeal  from  the  judgment  and  from  the  court's 
order  denying  a  new  trial. 

Counsel  for  appellants  contend:  First,  that  there  is  no 
evidence  to  sustain  the  verdict  and  judgment;  and  second, 
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that  the  court  erred  in  giving  instructions  two  and  three  at 
the  request  of  respondent.  These  assignments  will  be  con- 
sidered in  their  order.  There  was  only  one  material  fact 
in  issue  between  the  parties;  which  was,  whether  or  not 
the  sale  was  made  with  lawful  intent,  and  was,  therefore, 
valid;  or  with  intent  to  hinder,  delay,  or  defraud  the  cred- 
itors of  Nicholas  Luchessi  of  their  lawful  suits,  damages, 
forfeitures,  debts,  or  demands,  and  was,  therefore,  void. 
All  other  questions  were  dependent  upon  that. 

It  was  the  jury's  peculiar  province,  under  proper  instruc- 
tions, to  decide  that  issue  by  a  fair  consideration  of  all  the 
facts  and  circumstances  developed  at  the  trial.  {Thomas  v. 
Sullivan,  13  Nev.  249;  Starkie  on  Evidence  (9th  ed.),  698; 
Blackman  v.  Wheaton,  13  Minn.  326;  Weisiger  v.  Chiskolm, 
28  Tex.  780;  1  Graham  &  Waterman  on  New  Trials,  525; 
Wardv.  Cntfcher,  2  Bush  (Ky.),  87.) 

And  although  the  law  never  presumes  fraud,  still,  where 
it  is  charged,  **  express  proof  is  not  required,  but  it  may  be 
inferred  from  strong  presumptive  circumstances."  (i/c- 
Daniel  v.  Bacca,  2  Cal.  339;  Ward  v.  CrutcJier,  sup^-a;  3 
Graham  &  Waterman  on  New  Trials,  1275;  Hilliard  on 
New  Trials,  473;  Bump  on  Fraud.  Conveyances,  541;  Id. 
560,  et  seq.;  1  Story's  Eq.  Jur.,  sec.  190.) 

There  is  no  kind  of  action,  wherein  it  can  be  held  with 
greater  reason,  that  the  fact  in  issue  may  be  inferred  from 
other  facts  proved,  than  in  cases  charging  fraud.  As  a  rule, 
the  motives  of  men  can  be  best  ascertained  by  a  proper 
consideration  of  their  acts  and  declarations,  and  often- 
times they  can  be  revealed  by  no  other  means. 

An  intent  to  defraud  is  not  published  to  the  world;  but, 
on  the  contrary,  the  usual  course  is  to  give  the  contract  an 
appearance  of  an  honest  transaction,  and,  as  far  as  possi- 
ble, to  have  the  conduct  of  the  interested  parties  corre- 
spond therewith.  In  Thomas  v.  Sullivan,  supra,  we  said: 
**No  witness  can  look  into  the  minds  of  the  parties  and 
thus  be  able  to  swear,  positively,  that  they  intended  to  de- 
fraud the  creditors  of  the  vendor;  and  hence  fraud  can  gen- 
erally be  shown  only  by  facts  and  circumstances  which  tend 
directly  or  indirectly  to  establish  it." 
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Any  other  rule  would  make  the  statute  of  frauds  practi- 
cally a  dead  letter;  and  there  is  little  danger  that  honest  men 
will  suffer  by  a  stubborn  adherence  thereto. 

Under  this  rule,  if  it  is  true,  as  claimed  by  counsel  for 
appellants,  that  there  was  no  evidence  tending  to  prove  a 
fraudulent  intent  in  this  case,  or  no  facts  shown  from  wliich 
the  jury  had  a  right  to  infer  such  intent,  then  a  new  trial 
should  be  granted;  on  the  contrary,  if  there  was  such  evi- 
dence, or  such  facts  were  shown,  then  the  judgment  must 
stand,  unless  the  instructions  complained  of  misstate  the 
law. 

After  a  careful  examination  and  consideration  of  the  tes- 
timony, we  think  many  facts  were  proven,  from  which, 
taken  together,  the  jury  were  justified  in  concluding  that 
the  sale  of  the  coal  in  question  was  made  by  Nicholas  Lu- 
chessi  with  an  intent  to  defraud  his  creditors,  and  that  ap- 
pellants participated  in  the  fraud  of  the  vendor.  A  few  of 
those  facts  will  be  stated. 

1.  Appellants  agreed  to  pay  twenty  cents  a  bushel  for 
the  coal  at  the  pits,  when,  at  that  place,  it  was  worth  but 
sixteen  cents.  Luchessi  was  anxious  to  sell,  and  was  the  first 
person  who  suggested  the  sale;  and  yet,  without  reason,  if  the 
transaction  was  an  honest  one,  appellants  agreed  to  pay 
some  four  hundred  dollars  more  than  the  property  was 
worth. 

2.  One  of  the  appellants,  Vanina,  testified  that  appel- 
lants ''  had  the  control  of  all  of  Nicholas  Luchessi's  coal, 
prior  to  the  time  of  purchase;  that  they  had  already  deliv- 
ered considerable  coal  for  Luchessi,  and  had  the  right  to 
keep  sufficient  out  of  this  coal  to  pay  themselves  when  it 
was  delivered,  and  the  men  working  on  the  ranch  looked  to 
appellants  for  their  pay."  Zanolia,  also  one  of  appellants, 
the  one  who  made  the  contract,  testified  that  ''all  the  men 
working  for  Luchessi  had  agreed  to  wait  for  their  pay  until 
his  coal  was  delivered;  that  the  coal  would  have  been  deliv- 
ered in  appellants'  name  without  any  sale  to  them,  and  that 
they  would  have  paid  the  workmen  just  the  same  if  the  coal 
had  not  been  attached  by  some  one."  He  testified  also  that 
when  Luchessi  sold  him  the  coal,  ''he  did  not  mention  that 
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lie  owed  Hansen;  be  did  not  say  anything  about  owing  any 
oue  but  the  men  that  he  gave  us  the  orders  to  pay;"  that 
**  Luchessi  came  down  and  said,  *  the  boys  want  security  for 
their  money,'  and  he  wanted  to  sell  the  coal  to  us  to  pay  his 
workmen,  and  to  settle  the  bill  he  owed  us  for  Biaglo 
Luchessi;  and  I  agreed  to  take  the  coal,  and  did  take  it." 
Pinney,  appellants'  book-keeper,  testified  that  he  **  heard 
all  the  trade;"  that  Luchessi  said,  "'All  my  men  want 
money,'  and  wanted  Vanina  and  Zanolia  to  buy  his  charcoal 
that  was  on  the  ranch." 

It  will  be  seen  from  the  foregoing,  that  the  reason  given 
for  the  sale  was  that  Luchessi  wished  to  pay  appellants  and 
his  men,  who  were  demanding  their  pay.  If  appellants  had 
control  of  the  coal;  if  without  sale  to  them  it  would  have 
been  delivered  in  their  name;  if  they  had  the  right  to  keep 
out  sufficient  to  pay  them  when  the  coal  was  delivered,  it  is 
difficult  to  perceive  why  Luchessi  should  wish  to  sell  it  in 
order  to  pay  them,  or  why  they  should  wish  to  purchase  it, 
especially  in  view  of  the  fact  that  they  did  not,  according  to 
their  testimony,  know  that  Luchessi  was  indebted  to  any 
one  but  his  men,  and  they  had  agreed  to  wait  for  their  pay 
until  the  coal  was  delivered.  If  the  men  so  agreed,  it  is  not 
easy  to  see  why  they  should  have  demanded  their  pay  when 
they  did,  or  why  Luchessi  should  have  been  so  anxious  to 
sell  all  his  property  in  order  to  pay  them  before  their  wages 
were  due;  and  if  it  was  an  honest  transaction,  it  is  espe- 
cially difficult  to  understand  why  appellants  were  willing  to 
pay  four  hundred  dollars  more  than  the  value  of  the  prop- 
erty, when  after  the  purchase  their  situation  was  no  more 
favorable  than  before. 

3.  Zanolia  and  Pinney  both  testified  that,  after  the  for- 
mer had  accepted  the  several  orders  for  the  payment  of 
Luchessi's  workmen,  Luchessi  took  the  orders  to  the  ranch 
for  the  men — a  very  proper  and  natural  proceeding.  But 
Luchessi  swore  that,  **  after  the  orders  were  accepted  by 
Zanolia  they  were  kept  by  Tognini  &  Co.  and  Vanina  (ap- 
pellants), so  they  could  pay  them  when  the  men  wanted  their 
money;"  that  he  '*did  not  show  the  orders  to  the  men  or 
take  the  orders  to  the  ranch,  or  tell  the  men  what  he  had 
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done;"  that  be  'Hold  Zanolia  to  pay  the  men,  and  the  men 
were  satisfied." 

If  the  object  of  the  sale  was  as  claimed  by  appellants, 
Luchessi  would  have  given  the  accepted  orders  to  his  work- 
men, or  would  have  received  instructions  from  them  as  to 
what  disposition  should  be  made  of  them.  At  least,  such 
would  have  been  the  natui'al  course  among  men  so  situated. 
It  was  a  strange  proceeding  to  leave  the  orders  of  men 
clamoring  for  their  pay  with  the  acceptors;  and  it  is  re- 
markable that  they  were  satisfied,  although  Luchessi,  who 
sold  his  entire  property  to  pay  them  and  appellants,  did  not 
show  them  the  accepted  orders,  or  tell  them  what  he  had 
done;  and  there  was  no  proof  that  any  one  else  informed 
them  that  appellants  had  become  responsible  to  them. 

4.  One  of  the  orders  accepted  was  in  favor  of  Biagio 
Luchessi,  brother  of  Nicholas,  for  six  hundred  and  thirty- 
two  dollars. 

Pinney  swore  that  the  whole  amount  was  due  to  appel- 
lants from  Biagio,  and  that  Nicholas  **  went  responsible  for 
the  bill"  before  the  sale,  but  not  in  writing.  He  was 
subpoenaed  to  bring  into  court  all  of  appellants'  books  relat- 
ing to  these  transactions,  but  he  did  not  bring  book  three, 
which  contained  items  aggregating  four  hundred  and  seventy- 
three  dollars  and  sixteen  cents,  out  of  Biagio's  total  account 
of  six  hundred  and  thirty-two  dollars,  because  he  '*  did  not 
think  it  would  be  wanted." 

Book  three  was  the  only  book  that  showed  the  items  of 
Biagio's  indebtedness  to  appellants,  to  the  extent  of  four 
hundred  and  seventy-three  dollars  and  sixteen  cents.  Pinney 
swore  positively,  however,  that  the  balance  due  to  oppeU 
lants  from  Biagio  was  six  hundred  and  thirty-two  dollars, 
while  Nicholas  Luchessi  testified  that  he  owed  Biagio  six 
hundred  and  thirty-two  dollars,  "  for  labor  on  the  ranch  and 
for  sledding  wood,  and  for  some  goods  that  he  had  bought 
at  the  store.'^  Pinney  swore  that  Biagio's  account  for  1878 
was  but  one  hundred  and  fifty-eight  dollars  and  eighty-four 
cents,  and  that  the  balance  of  indebtedness  (four  hundred 
and  seventy-three  dollars  and  sixteen  cents)  was  contracted 
between  December  31,  1878,  and  some  time  in  February, 
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1879,  although  he  had  no  one  working  for  him  in  1879, 
Witness  afterwards  stated  that  the  item  of  indebtedness  for 
1879  (four  hundred  and  seventy-three  dollars  and  sixteeu 
cents)  included  a  charge  for  board,  "  while  Biagio  was  kid 
up  with  a  sore  hand  in  the  summer  of  1878;"  biit  the 
journal  for  1878,  then  in  court,  failed  to  show  any  charge 
for  board  in  1878,  although  it  purported  to  contain  all 
charges  against  him  for  that  year.  Moreover,  Hansen  tes- 
tified that  Zanolia  told  him  in  January,  1879,  that  appel- 
lants did  not  trust  Biagio,  and  there  was  no  proof  of  the 
amount  of  the  charge  claimed  for  board  in  1878.  It  migbt 
have  been  one  dollar  or  more.  So  the  facts  upon  which  the 
jury  could  act  were,  that  between  the  first  of  January  and 
some  days  before  the  first  of  March,  appellants  trusted 
Biagio  for  four  hundred  and  seventy-three  dollars  and 
sixteen  cents,  at  a  time  when  (from  Hansen's  testimony) 
they  were  not  trusting  him;  and  that  he  purchased  that 
amount  of  goods  at  a  time  when  he  was  employing  no  men. 
Zanolia  testified  that  the  journal  and  ledger  in  court  con- 
tained all  the  business  transactions  between  appellants  and 
Nicholas  Luchessi  and  Biagio  Luchessi;  and  Yaninasaid: 
**We  bought  no  other  property  from  Luchessi  but  the 
charcoal."  He  stated,  also,  that  he  was  present  when  the 
sale  was  made. 

We  might  pursue  this  examination  further  with  the  same 
result,  but  deem  it  unnecessary  to  do  so.  From  all  the 
testimony,  we  can  not  say  that  the  conclusion  of  the  jury 
was  arrived  at  without  sufficient  reason,  or  that,  in  refusing 
a  new  trial  upon  the  ground  of  insufficiency  of  evidence  to 
justify  the  verdict,  the  court  abused  its  legitimate  discre- 
tion. 

On  behalf  of  appellants  the  jury  were  instructed  as  fol- 
lows: **A  man  who  owes  various  parties,  and  has  not  suffi- 
cient property  to  pay  all  of  his  creditors,  may  elect  what 
one  of  his  creditors  he  will  pay,  and  he  may  sell  his  prop- 
erty to  pay  any  of  his  creditors  in  full,  to  the  exclusion  of 
any  or  all  of  his  other  creditors.  For  a  man  may  pay  one, 
and  not  pay  another,  or  may  equally  divide  his  property 
among  all  his  creditors.     And  the  only  question  for  cred- 
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itors  is,  did  the  party  make  a  sale  of  bis  property  in  good 
faith  and  for  a  valuable  consideration,  and  did  plaintiflfs 
take  actual  possession  of  the  same  immediately  after 
sale?" 

*'If  the  jury  find,  from  the  evidence,  that  Tognini  &  Co. 
and  Yanina,  the  plaintiffs,  purchased  the  coal  in  question 
from  N.  Luchessi,  on  or  about  the  first  day  of  March,  1879, 
for  a  valuable  consideration,  and  that  said  purchase  was 
made  in  the  usual  course  of  business,  then  the  jury  are  in- 
stiiicted  that  said  plaintiffs  had  the  right  to  make  the  pur- 
chase, and  Luchessi  had  the  right  to  make  the  sale,  no  dif- 
ference to  whom  the  said  Luchessi  may  have  been  indebted; 
that  if  plaintiffs  had  purchased  the  coal,  and  agreed  to  pay 
for  the  same  before  the  said  coal  was  taken  under  attach- 
ment issued  in  the  case  of  Hansen  v.  Luchessi,  the  jury 
should  find  a  verdict  for  the  plaintiffs." 

Instruction  number  two,  given  for  respondent,  is  without 
fault,  and  will  not  be  considered. 

Number  three  is  as  follows:  "If  the  jury  believe,  from 
the  evidence,  that  the  transaction  between  plaintiffs  and 
Nicholas  Luchessi,  in  relation  to  the  order  for  the  payment 
of  Biagio  Luchessi,  was  fraudulent,  and  there  was  a  false 
entry  upon  plaintiff's'  books  to  show  payment  of  this  order, 
and  this  transaction  was  intended  to  hinder,  delay,  or  de- 
fraud Hansen,  then  you  must  find  for  the  defendant." 

Against  this  instruction  it  is  urged  that,  **it  is  a  com- 
mentary on  the  evidence  introduced;  that  it  assumes  as 
true  a  state  of  facts  not  proven,  and  which  did  not  exist; 
that  it  called  the  attention  of  the  jury  to  matters  not  alleged 
or  proved,  assuming  that  evidence  had  been  offered  and  ad- 
mitted in  reference  thereto." 

It  may  be  conceded  that  it  is  error  for  a  court  to  direct 
the  jury's  attention  to  a  fact  in  issue  upon  which  there  is  no 
direct  evidence,  or  no  evidence  from  which  they  ought  to  in- 
fer the  existence  of  such  fact. 

It  is  plain,  however,  that  under  the  rule  stated,  it  was 
proper  for  the  court  to  instruct  the  jury  upon  the  main  issue 
in  the  case;  that  is  to  say,  upon  the  intent  of  the  parties, 
for,  as  we  have  seen,  facts  were  shown  from  which  the  jury 
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might  infer  that  the  transaction  was  fraudalent  as  to  the 
creditors  of  Luehessi. 

And  we  think,  for  the  same  reason,  the  court  did  not  err 
in  instructing  the  jury  as  it  did  in  relation  to  the  entries  in 
appellants'  books.  There  were  suspicious  circumstances  iu 
connection  with  the  account  of  Biagio  Luehessi;  and  al- 
though it  does  not  appear  that  the  books  were  admitted  in 
evidence,  still  there  was  much  testimony  given,  without  ob- 
jection, touching  Biagio's  account — among  other  things,  its 
amount  for  the  year  1878,  and  from  January  1,  1879,  until 
he  settled  with  appellants  in  Februaiy  following.  The  book- 
keeper, subpoenaed  for  that  purpose,  brought  the  journal  and 
ledger  into  court,  and  referred  to  Biagio's  account  therein, 
in  giving  his  testimony.  Luchessi's  account,  including  the 
sale  of  coal  and  other  property,  as  found  on  page  624  of  the 
journal,  is  in  the  transcript. 

The  book-keeper  said:  *'The  account  of  Biagio  Luehessi 
is  all  carried  out  on  the  ledger,  and  the  true  balance  due 
from  him  to  the  plaintiffs,  on  March  1,  1879  (the  date  of 
the  sale),  was  six  hundred  and  thirty-two  dollars.  The 
journal  does  not  show  all  of  Biagio's  account,  because  the 
balance  due  when  this  journal  was  started  was  taken  to  the 
ledger  from  book  No.  3,  a  small  book  on  which  his  account 
was  kept  with  other  accounts."  Ho  then  gave  his  reason 
for  not  bringing  book  No.  3  into  court,  as  before  stated.  If 
it  was  agreed  between  the  parties,  for  the  purpose  of  de- 
frauding Hansen,  a  bona  fide  creditor  of  Luehessi,  that 
Biagio's  account  should  be  fraudulently  increased  for  the 
sake  of  having  it  cover,  in  whole  or  part,  the  amount  agreed 
to  be  paid  for  the  property,  and  if  in  carrying  out  the  intent 
of  the  parties,  false  entries  were  made  upon  plaintiffs'  books, 
then  the  sale  was  void,  and  that,  in  our  opinion,  is  a  fair 
and  reasonable  construction  of  the  instruction  in  question. 

We  think  the  instructions, taken  together, fairly  express  the 
law  of  the  case,  and  that  the  jury  could  not  have  been  misled. 

It  is  said,  finally,  that  the  court  erred  in  using  the  word 
''fraud"  in  the  instructions  without  also  imparting  to  the 
jury  its  proper  definition.  In  reply,  we  ref er  to  ^Htson  v. 
Hagan,  12  Nev.  62. 

Judgment  and  order  appealed  from  affirmed. 
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[No.  1035.] 

ELLEN  E.  HIXON,  Kespondent,  v.  BOBERT  F.  PIX- 
LEY, Appellant. 

Pabtnership — Conversion  of  Mining  Stocks — Sufficiency  of  Evi- 
dence.— Plaintiff  relied  upon  two  grounds:  first,  that  Pixley  was  a  part- 
ner of  McConnell  at  the  time  of  the  conversion  of  the  mining  stocks; 
second,  that  if  not  a  partner  in  fact,  he  suffered  himself  to  be  held  out 
to  the  world  as  such :  Ileldy  that  the  evidence  was  sufficient  to  sustain 
a  verdict  in  favor  of  plaintiff  upon  both  grounds. 

Conflict  of  Evidence.  — Rule  as  to  conflict  and  weight  of  evidence  enforced. 

Partnership — Pubucjition  of  Notice  of  Dissolution— Liability  of 
Party  Who  Holds  Himself  out  to  the  World  as  a  Partner. — If  a 
retiring  partner,  after  notice  of  dissolution  is  published  in  a  newspaper, 
holds  himself  out  to  the  world  as  a  partner,  he  must,  in  order  to  relieve 
himself  from  liability  on  account  of  such  publication,  prove  that  knowl- 
edge of  such  notice  of  dissolution  came  to  the  actual  knowledge  of 
plaintiff. 

Idem — Credit  of  Ketirino  Partner. — If  one  partner,  after  the  dissolution 
of  the  copartnership,  consents  that  his  name  shall  be  held  out  to  the 
world  as  a  partner,  all  persons,  whether  new  customers  or  not,  will  be 
presumed  to  deal  with  the  firm  upon  this  partner's  credit  as  well  as  upon 
the  credit  of  the  other  partner. 

Idem — Belief  of  Plaintiff  that  Ketirino  Member  was  still  a  Part- 
ner.— If  plaintiff  was  aware  of  the  previous  copartnership,  and  had  no 
knowledge  of  the  dissolution,  and  was  misled  by  the  acts  of  the  retiring 
partner,  and  induced  to  deal  with  the  firm  upon  the  ^ith  and  belief  that 
the  retiring  partner  was  still  a  member  of  the  firm,  it  would  not  be  in- 
cumbent upon  her  to  show  'Hhat  she  would  not  have  so  dealt  but  for 
that  belief." 

Idem — Knowledge  of  Dissolution — Lapse  of  Time  to  be  Considered. — 
The  defendant  asked  the  court  to  instruct  the  jury,  that  in  determining 
the  question,  whether  plaintiff  was  ignorant  of  the  fact  of  dissolution, 
they  should  take  into  consideration,  among  other  things,  *'  the  lapse  of 
time  occurring  after  the  alleged  dissolution,  and  i)rior  to  plaintiffs  deal- 
ing with  McConnell  &  Co."  The  court  struck  out  these  words:  Held, 
upon  a  review  of  the  entire  instruction,  that  the  jury  were  not  misled  to 
the  prejudice  of  the  defendant.     (Beatty,  C.  J.,  dissenting.) 

Trover — Allegation  of  Value  Material. — The  allegation  of  value  in  an 
action  of  trover  is  a  material  averment.  If  not  denied,  it  need  not  be 
proven. 

Idem — Time  of  Conversion  Immaterial. — The  allegation  as  to  the  time  of 
conversion,  in  an  action  of  trover,  is  immaterial. 

Instruction — ^Notice  and  Demand. — The  instruction  as  to  notice  and  de- 
mand, as  modified,  reads  as  follows:  ''If  you  find  from  the  evidence  that 
the  stocks  mentioned  in  the  complaint  were  sold  by  McConnell  &  Co., 
pursuant  to  a  lawful  notice  to  the  x:)laintiff  that  they  would  be  so  sold, 
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if  she  failed  to  make  her  margins  good  within  a  time  specified  by  the 
notice,  and  that  the  plaintiff  did  so  fail,  then  your  verdict  will  be  for 
the  defendant,  provided  you  find  that  defendant  was  entitled  to  sell 
said  stocks  upon  the  giving  of  such  notice,  and  the  failure  of  the  plaint- 
iff to  comply  viith  the  demand  of  such  notice:"  Held,  no  error. 

Appeal  from  the  District  Court  of  the  Second  Judicial 
District,  Ormsby  County. 

The  facts  sufficiently  appear  in  the  opinion. 

Lindsay  &  Dickson,  for  Appellant : 

I.  The  evidence  was  insufficient  to  justify  the  verdict. 
There  is  no  substantial  conflict  in  the  testimony.  The  fact 
that  there  is  some  evidence  to  sustain  the  verdict  does  not 
preclude  this  court  from  ordering  a  new  trial  on  the  ground 
that  the  evidence  is  insufficient.  There  must  be  a  sub- 
stantial conflict.  (State  Y.  Yellow  Jacket  S.  M,  Co.,  5  Nev. 
415;  49Cal.375.) 

II.  The  evidence  is  also  insufficient  to  justify  the  verdict, 
and  the  same  is  against  law,  because  it  appears  from  the 
testimony  of  McConnell,  which  is  undisputed  on  this  point, 
that  the  plaintiff  was  owing  McConnell  &  Co.  upon  the 
stocks  alleged  to  have  been  converted,  over  five  tijousand 
three  hundred  and  ninety  dollars  at  the  time,  and  long  be- 
fore the  commencement  of .  this  action.  And  there  is  no 
testimony  in  the  case  that  any  demand  was  ever  made  by 
or  on  behalf  of  plaintiff,  for  tlie  possession  of  said  stocks; 
or  that  any  tender  of  the  amount  so  due  upon  said  stock 
was  ever  made  to  defendant,  by  or  on  behalf  of  the  plaintiff. 
(Story  on  Bail.,  sec.  314;  Boylan  v.  Haguet,  8  Nev.  345; 
Atkins  V.  Gamhle,  42  Cal.  87.) 

III.  The  court  erred  in  giving  to  the  jury  the  first  in- 
struction relative  to  the  allegation  of  value  not  being  denied 
by  the  answer.  It  is  only  the  material  allegations  of  a 
complaint  which  are  admitted,  when  not  controverted  by 
the  answer.     (1  Comp.  L.  1128.) 

Is  the  allegation  of  value,  in  an  action  of  trover,  a  ma- 
terial allegation?  (Chit,  on  PL  377,  and  note  1;  Waits' 
Ann.  Code,  311.) 

The  New  York  courts  have  repeatedly  held   that  the 
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allegation  of  value  In  a  complaint  in  trover  is  not  admitted 
by  a  failure  to  deny  it  in  the  answer.  (2  Wait  Pr.  417, 
425;  McKenzie  v.  Fairell  et  ah,  4  Bosw.  192,  201,  202;  Roy- 
mond  v.  Troffarn,  12  Abb.  Pr.  52;  Connoss  v.  3Ieir,  2  E.  D. 
Smith,  314;  Hackett  v.  Richards,  3  Id.  13,  31;  Newman  v. 
Olto,  4  Sandf.  668.) 

But  if  the  allegation  of  value  be  material,  a  failure  to 
deny  it  by  answer,  in  this  case,  admitted  that  the  stocks  in 
question  were  worth  the  sum  alleged  in  the  complaint,  at 
any  and  all  times  between  the  second  of  September,  1878, 
and  the  third  of  March,  1879,  and  nothing  further.  An 
admission  can  not  be  any  broader  than  the  allegation 
claimed  to  be  admitted. 

The  allegation  of  time  was  rendered  material  in  this  case 
by  the  manner  in  which  it  was  connected  with  the  allega- 
tion of  value. 

That  which  is  immaterial  is  frequently  rendered  material 
by  the  manner  in  which  it  is  pleaded.  (1  Greenl.  on  Ev., 
sees.  50,  60;  Toddx.  Myres,  40  Cal.  355.) 

IV.  The  court  erred  in  modifying  the  instructions  asked 
by  appellant.  (See  Sharon  v.  MinnocJc,  6  Nev.  377;  Parsons 
on  Part.  412;  Wade  on  Law  of  Notic§,  sec.  513;  Parsons 
on  Part.  413,  418;  Biglow  on  Estop.  425,  426. 

R.  M,  Clarke,  for  Respondent: 

I.  The  evidence  was  sufficient  to  justify  the  verdict.  The 
judgment  is  supported  by  an  overwhelming  preponderance 
of  the  evidence. 

II.  By  consenting  to  the  use  of  his  name  in  the  contracts  of 
purchase  with  respondent,  Pixley  became  a  party  to  such 
contracts,  and  is  conclusively  bound  thereby.  (Wade  on 
Notice,  sec.  486;  Emmett  v.  Butler,  7  Taunt.  232;  Ketcham 
V.  Clarke,  6  Johns,  144;  Parsons  on  Part.  413,  414;  Collyer 
on  Part.  sec.  535.) 

III.  It  was  not  necessary  to  prove  the  value  of  the  stock 
converted.  The  complaint  alleged  the  value,  and  the  an- 
swer failed  to  deny  it. 

This  averment  was  material,  and  a  failure  to  deny  it 
made  it  unnecessary  to  prove  it,  {Carlyon  v.  Lannaii,  4 
Nev.  156;  Blackie  v.  Cooney,  8  Nev.  41.) 
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IV.  The  modified  instructions  which  the  court  gave  do 
not  contain  any  error  which  is  prejudicial  to  the  appellant. 

By  the  Court,  Hawley,  J.  : 

This  is  an  action  of  trover,  brought  by  plaintiff  to  recover 
from  defendants,  Robert  F.  Pixley  and  Isaac  McConnell, 
as  copartners,  the  sum  of  twenty-three  thousand  three  hun- 
dred and  ninety  dollars,  for  the  alleged  wrongful  conversion 
of  certaih  shares  of  mining  stocks. 

Defendant  McConnell  suffered  default. 

Defendant  Pixley  appeared,  and  filed  an  answer  denying 
that  at  the  time  of  the  alleged  transactions  with  plaintiff  be 
was  a  partner  with  the  defendant  McConnell. 

The  plaintiff,  in  order  to  sustain  this  action  against  Pixley, 
relied  upon  two  grounds:  First.  That  he  was  a  partner  at 
the  time  of  the  alleged  conversion.  Second.  That  if  not 
a  partner  in  fact,  he  suffered  himself  to  be  held  out  to  the 
world  as  such,  and  thereby  became  liable  to  plaintiff.  The 
jury  found  a  verdict  in  favor  of  plaintiff. 

The  defendant,  Pixley,  appeals. 

1.  Appellant  claims  that  the  evidence  is  insufficient  upon 
either  branch  of  the  case,  to  justify  the  verdict. 

It  appears  that  the  defendants  in  March,  1875,  entered 
into  a  copartnership,  in  Carson  City,  Nevada,  to  carry  on 
and  conduct  the  business  of  stock  brokers  under  the  firm 
name  of  Pixley  &  McConnell.  This  partnership  continued 
until  the  thirteenth  of  June,  1877,  at  which  time,  according 
to  the  testimony  of  Pixley,  it  was  dissolved.  But,  accord- 
ing to  the  testimony  of  McConnell,  this  dissolution  was  a 
sham ;  that  notice  thereof  was  published  in  the  newspapers 
to  induce  Pixley's  creditors  to  believe  that  there  had  been 
a  dissolution  in  fact,  so  that  they  might  be  prevented  from 
attaching  the  firm  assets. 

Each  defendant  was  equally  interested  in  having  his  own 
testimony  sustained.  Evidence  was  introduced  tending  to 
corroborate  the  statement  of  each  defendant,  and  there 
were  facts  and  circumstances  testified  to  on  each  side  by 
other  witnesses,  which  were,  to  some  extent,  inconsistent 
with  the  testimony  of  the  respective  defendants. 


Oct.  1880.]  HixoN  V,  PixLET.  479 

Opinion  of  the  Court — Hawley,  J. 

Upon  the  testimony,  it  was  exclusively  within  the  province 
of  the  jury  and  the  court  below  to  decide  the  question 
whether  the  dissolution  was  honafde  or  not.  There  being, 
in  our  opinion,  a  substantial  conflict  in  the  evidence,  the 
verdict  of  the  jury  will  not,  upon  this  ground,  be  dis- 
turbed. 

2.  It  is  admitted  that  appellant  suffered  himself  to  be 
held  out  as  a  partner  after  the  date  of  the  dissolution,  and 
we  are  of  opinion  that  plaintiff's  evidence  shows "  that  she 
was  induced  to  deal  with  McConnell  &  Co.  by  reason  of 
her  belief  that  Pixley  was  a  member  of  the  firm.  The 
record  shows  that,  after  the  date  of  the  publication  of  the 
dissolution,  the  business  was  conducted  by  McConnell  at  the 
same  place,  in  the  name  of  McConnell  &  Co. ;  that  plaintiff 
was  aware  of  the  partnership  relations  existing  between  Pix- 
ley &  McConnell,  prior  to  the  thirteenth  of  June,  1877;  that 
she  had  no  actual  knowledge  of  the  dissolution;  that  she 
never  transacted  any  business  with  the  firm,  or  either  mem- 
ber thereof,  until  about  five  months  after  the  publication  in 
the  newspapers  of  the  dissolution  of  copartnership;  that  in  all 
her  transactions  the  same  blanks  were  used  in  the  business, 
with  the  heading  printed  thereon,  **  Pixley  &  McConnell, 
Stock  Brokers,  "as  were  used  by  the  firm  before  the  date  of  the 
dissolution;  that  all  the  accounts  of  the  purchases  and  sales 
of  stock  which  were  rendered  plaintiff,  show  upon  their  face 
that  the  business  was  conducted  by  ''Pixley  &  McConnell, 
Stock  Brokers,"  and  that  Pixley  had  knowledge  of  the  use 
of  said  blanks  and  consented  thereto. 

The  evidence  is  clearly  sufficient  to  sustain  the  verdict 
upon  this  branch  of  the  case. 

Unless  the  legal  objections  urged  by  appellant's  counsel 
are  well  taken,  the  judgment  of  the  district  court  must  be 
affirmed. 

3.  It  is  claimed  that  the  court  erred  in  modifying  the  fol- 
lowing instructions  asked  by  appellant : 

•*  1.  If  you  find  from  the  evidence  that  the  defendant, 
Robert  F.  Pixley,  was  not  in  fact  a  member  of  the  firm  of 
McConnell  &  Co.  subsequent  to  the  month  of  June,  a.  d. 
1877,  then  your  verdict  must  be  for  the  defendant,  unless 
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you  find  the  said  defendant,  Bobert  F.  Pixley,  failed  to  give 
proper  notice  of  Lis  dissolution  of  copartnership  with  the 
defendant  Isaac  McConnell,  and  that  the  plaintiflf  was  mis- 
led to  her  prejudice  by  such  failure.  It  is  admitted  that 
the  plaintiff  never  had  any  business  dealings  with  the  de- 
fendants until  after  the  thirteenth  day  of  June,  1877,  the 
time  when  the  defendant,  Pixley,  claims  that  the  partner- 
ship was  dissolved,  therefore,  general  publication  in  the 
newspapers  published  in  the  town  where  the  defendants 
carried  on  their  business  prior  to  the  alleged  dissolution, 
and  where  the  plaintiff  resided,  would  be  sufficient  notice 
to  the  plaintiff  of  the  dissolution." 

The  court  modified  this  instruction  by  striking  out  the 
words  *  *  to  her  prejudice, "  and  by  adding  at  the  end  thereof : 
*'  Provided,  that  knowledge  of  such  notice  of  dissolution  of 
copartnership  came  to  the  actual  knowledge  of  plaintiff." 

"2.  It  is  claimed  by  the  plaintiff  that  the  defend- 
ant, Pixley,  is  jointly  liable  with  the  defendant,  McConnell, 
to  the  plaintiff  in  this  action,  notwithstanding  Pixley  may 
not  have  been  in  fact  a  partner  of  McConnell  in  the  stock 
brokerage  business  after  the  thirteenth  day  of  June,  A.  d. 
1877,  for  the  reason  that  the  old  signs  of  Pixley  &  McCon- 
nell remained,  and  were  used,  after  that  time,  at  the  place 
of  business  of  McConnell  &  Co.,  and  that  the  old  form  used 
by  Pixley  &  McConnell  continued,  after  the  time  of  the  al- 
leged dissolution,  to  be  used  by  McConnell  &  Co. 

'*In  order  to  warrant  you  in  holding  the  defendant  liable 
on  this  ground  you  must  be  satisfied: 

"  1.  That  the  old  signs  and  the  old  forms  continued  to  be 
so  used  with  the  consent  of  the  defendant,  Pixley. 

**2.  That  the  plaintiff  was  ignorant  of  the  fact  of  the  dis- 
solution, and  in  determining  the  question  whether  she  was 
ignorant  or  not,  you  are  to  take  into  consideration  the  fact 
of  the  published  notices  of  dissolution,  the  time  and  manner 
of  their  publication,  the  place  which  they  occupied  in  the 
paper,  the  greater  or  less  notoriety  of  the  fact  of  the  disso- 
lution, the  plaintiff's  intimacy  with  the  family  of  the  defend- 
ant, Pixley,  at  the  time  of  the  alleged  dissolution ;  the  lapse 
of  time  occurring  after  the  alleged   dissolution  and  prior  to 
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Hie  plaintiffs  dealing  with  McConnell  &  Co.,  and  ftU  other 
circumstances  showing  the  manner  in  which  the  dissolution 
was  communicated;  and  if,  from  all  these  circumstances, 
Tou  believe  that  the  fact  of  the  dissolution  was  likely  to 
come  to  the  knowledge  of  plaintiff^  you  may  infer  that  it  did 
so  come  to  her  knowledge,  if  you  believe  that  it  did. 

**  3.  If  you  find  that  the  plaintiff,  before  her  dealings  with 
McConnell  &  Co.,  had  knowledge  of  the  existence  of  the 
former  partnership  between  Pixley  and  McConnell,  and  that 
she  was  actually  ignorant  of  the  fact  of  the  dissolution,  still 
you  can  not  hold  defendant,  Pixley,  liable,  if  you  find  that 
he  was  not  a  partner  in  fact  after  June,  1877,  unless  you  are 
also  satisfied  from  the  evidence  that  the  plaintiff  was  misled 
to  her  prejudice  by  the  use  of  the  old  signs  and  forms  in 
use  by  McConnell  &  Co.  with  the  consent  of  Pixley;  that  is, 
unless  you  find  that  the  plaintiff  dealt  with  McConnell 
&  Co. ,  believing  that  Pixley  was  a  member  of  the  firm  of 
McConnell  &  Co.,  and  that  she  would  not  have  ho  dealt  hut  for 
tliat  belief 

The  court  modified  this  instruction,  by  striking  out  the 
sentences  we  have  italicized,  and  by  inserting  after  the  word 
''prejudice"  the  words  *' by  her  former  knowledge  of  the 
partnership," 

We  are  of  opinion,  that  the  modifications  made  by  the 
court  were  not  prejudicial  to  the  defendant.  The  first 
instruction  ought  to  have  been  refused.  If  intended  to  ap- 
ply to  the  first  branch  of  the  case,  it  was  erroneous,  because 
it  authorized  a  verdict  in  defendant's  favor,  although  the 
jury  might  believe  that  Pixley  held  himself  out  to  the  world 
as  a  partner.  Had  it  contained  the  necessary  qualification 
upon  this  point,  the  modification  made  by  the  court  would 
have  been  erroneous. 

If  intended  to  apply  to  the  second  branch  of  the  case,  the 
modification  was  correct.  The  second  instruction  refers 
exclusively  to  the  second  branch  of  the  case,  and,  as  given 
to  the  jury,  is  correct. 

If  Pixley,  after  the  dissolution,  consented  that  his  name 
should  be  held  out  to  the  world  as  a  partner,  all  persons, 
whether  new  customers  or  not,  having  knoweledge  of  the 
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previous  copartnership,  would  be  presumed  to  deal  with 
the  firm  upon  FixJej's  credit  as  well  as  upon  the  credit  of 
McConnell. 

If  the  evidence  satisfied  the  juiy  that  plaintiff  was  aware 
of  the  previous  copartnership;  that  she  had  no  knowledge 
of  the  dissolution;  that  she  was  misled  by  the  acts  of 
Pixlej,  and  induced  to  deal  with  the  firm  of  McConnell  & 
Co.,  upon  the  faith  and  belief  that  Pixley  was  a  partner, 
then  it  was  not  incumbent  upon  her  to  show  ''that  she 
would  not  have  so  dealt  but  for  that  belief." 

The  most  important  question^  upon  which  we  entertain 
some  diversity  of  opinion,  is  as  to  the  effect  of  the  action 
of  the  court  in  striking  out  the  words:  "The  lapse  of  tinae 
occurring  after  the  alleged  dissolution,  and  prior  to  the 
plaintiff's  dealing  with  McConnell  &  Co."  The  jury  had  the 
right  to  take  into  consideration  all  the  circumstances  speci- 
fied in  the  second  subdivision  of  this  instruction,  as  asked 
by  the  defendant's  counsel,  in  determining  whether  or  not 
the  fact  of  the  dissolution  was  likely  to  have  come  to  the 
knowledge  of  the  plaintiff. 

In  some  cases  ''the  lapse  of  time"  might,  in  connection 
with  other  circumstances,  be  very  material  and  important. 
{Merrity.  Pollys,  16  B.  Mon.  357.) 

I  am  of  opinion,  that,  although  it  would  have  been  proper 
to  have  left  this  clause  in,  the  error  of  striking  it  out  is 
not  of  su£Scient  gravity  to  authorize  a  new  trial  in  this  case. 
I  am  satisfied  that  the  defendant  was  not  prejudiced  by  the 
action  of  the  court  in  striking  it  out.  The  controlling 
questions  were  as  to  the  fact  of  the  published  notices  of 
the  dissolution;  the  greater  or  less  notoriety  of  the  fact  of 
the  dissolution,  and  the  plaintiff's  intimacy  with  the  family 
of  the  defendant,  Pixley.  In  considering  these  questions 
the  jury  would  necessarily  have  to  take  into  consideration  the 
length  of  time  the  notices  were  published,  and  all  the  notori- 
ety of  the  dissolution  after  it  occurred,  and  prior  to  the  time 
that  plaintiff  commenced  "dealing  with  McConnell  &  Co." 

The  instruction,  as  given  to  the  jury,  fairly  presented  the 
law,  applicable  to  this  branch  of  the  case,  in  such  a  manner 
that  the  jury  could  not  have  been  misled  as  to  their  duty. 
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4.  The  court  did  not  err  in  giving  or  refusing  certain  in- 
structions upon  the  assumption  that  the  value  of  the  stocks, 
as  alleged  in  the  complaint,  was  admitted  by  a  failure  to 
deny  it  in  the  answer. 

This  court  has  decided  that  the  allegation  of  value  in  an 
action  of  trover  is  a  material  allegation,  and  if  not  denied, 
need  not  be  proven.  {Carlyon  v.  Lannan,  4  Nev.  156; 
Blojckie  v.  Cooney,  8  Id.  41.) 

The  complaint  alleges  that  since  the  *'  second  day  of  Sep- 
tember, A.  D.  1878,  and  before  the  commencement  of  this 
action,  said  defendants  appropriated  and  converted  to  their 
use  said  shares  of  stock.  That  the  value  of  said  shares  of 
stock  at  the  time  of  said  conversion  was  twenty-three  thou- 
sand three  hundred  and  ninety  dollars." 

The  evidence  shows  that  the  stocks  were  converted  in  the 
month  of  August,  1878,  prior  to  the  time  alleged  in  the  com- 
plaint, and  there  was  no  proof  offered  as  to  the  value  of  the 
stock  at  that  or  any  other  time. 

The  statement  of  counsel,  that  appellant,  by  failing  to 
deny  an  allegation,  that  between  the  second  of  September, 
1878,  and  the  third  of  March,  1879,  the  stocks  were  worth 
twenty-three  thousand  three  hundred  and  ninety  dollars, 
does  not  admit  that  they  were  worth  that  or  any  other  sum 
in  August,  1878,  is  technically  correct. 

But  the  law  is  that  the  allegations  as  to  the  time  of  the 
conversion  is  immaterial,  and  by  the  failure  to  deny  the  al- 
legations of  the  complaint,  the  defendant,  Pixley,  admitted 
*^  that  the  value  of  said  shares  of  stock,  at  the  time  of  said 
convefTsion^  was  twenty-three  thousand  three  hundred  end 
ninety  dollars." 

5.  There  is  no  error  in  the  modifications  made  by  the 
court  to  the  second  instruction,  asked  by  the  defendant, 
Pixley,  relating  to  the  question  of  notice  and  demand. 

The  judgment  of  the  district  court  is  affirmed. 

Beattt,  C.  J.,  dissenting. 

I  do  not  feel  able  to  say  that  the  error  of  the  court  in 
striking  out  the  **  lapse  of  time,"  etc.,  could  not  have  pre- 
judiced the  appellant,  and  am  therefore  obliged  to  dissent. 
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4.  Record  on  Appeal — Afpidavits  not  Part  of  the  Record  will  not  be 

Considered. — Affidavits,  suggesting  misstatements  in  the  original  record, 
and  unfairness  on  the  part  of  the  counsel  for  the  state,  copied  into  the 
transcript,  but  not  forming  a  part  of  the  record,  will  not  be  considered. 
Slate  V.  McLane,  346. 

5.  Appeal  from  Judgment — Sufficiency  of  Evidence  not  Considered. — 

Where  the  appeal  is  from  the  judgment  alone,  the  question  of  the  suffi- 
ciency of  the  evidence  to  sustain  the  findings  will  not  be  considered. 
State  V.  Northern  Belle  M.  db  M.  Co.,  384. 

6.  Mistake  in  Favor  of  Appellant.  — An  appellant  can  not  complain  of  a 

mistake  in  his  own  favor,  as  to  the  amount  of  interest  due  on  a  note. 

Allen  V.  Reilly,  452. 
Motion  to  redeliver  possession  of  property,  made  before  appeal  is  perfected, 

denied.     (See  Motion,  1.)     143. 
Errors  against  respondent  will  not  be  considered.     (See  Error,  2.)     215. 
Objections  not  made  in  court  below  will  not  be  considered  on  appeaL     (See 

Objection,  2.)     346. 
Authenticated  statement  where  no  amendments  are  filed.     (See  Statement^ 

1.)    426. 
Statement  must  be  filed  in  statutory  time.     (See  Statement,  2.)    426. 

ASSAULT. 
Assault  with  intent  to  kill — Instruction.     (See  Criminal  Law,  2.)    33. 
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ASSAYS. 

Assays  of  rock,  taken  after  a  mining  claim  is  located,  are  competent  evidence 
to  prove  existence  of  mineral  vein.     (See  Mining  Claim,  5. )    384. 

ASSESSMENT. 

Second  assessment  valid.     (See  Taxes,  7.)    384< 

Assessment — Time  for  completing  it  directory.     (See  Taxes,  8.)    384. 

ASSESSOR. 

Second  assessment  valid.     (See  Taxes,  7. )    384. 

Time  for  completing  assessment  directory.     (See  Taxes,  8.)    384, 

ASSIGNMENT. 

A  common  law  assignment  for  the  benefit  of  creditors  is  valid.     (See  Bank- 
ruptcy, 2,  3.)     265. 

Consent  of  creditors  is  a  valid  consideration  for  assignment.  (See  Bankruptcy 
4.)    265. 

ATTACHMENT. 

1.  Peesonal  Property — Lien  op  Attachment — When  Superior  to  Lien  of 

Chattel  Mortgage — Mortgagee  Accepting  Trust  as  Keeper. — L., 
being  indebted  to  D.  and  M.,  executed  to  D.  a  bill  of  sale  of  certain  per- 
sonal property,  and  agreed  that  he  should  have  possession  of  the  prop- 
.  erty  until  the  indebtedness  to  D.  and  M.  was  paid.  Subsequently,  one 
W.  brought  suit  against  L.  and  attached  the  property,  it  then  being,  as 
claimed  by  W.,  in  the  possession  of  L.  The  sheriff  appointed  D,  as 
keeper.  The  property  was  afterwards  taken  to  the  ranch  of  M.  by  order 
of  L.,  and  thereafter  D.  conveyed  his  interest  in  the  property  and  bill 
of  sale  to  M.  There  was  no  proof  that  D.  ever  returned  the  property  to 
the  sheriff,  or  that  he  was  ever  released  or  discharged  as  keeper:  Held, 
that  W.'s  rights  as  an  attachins^  creditor,  if  his  attachment  lien  was 
valid,  were  superior  to  the  rights  of  D.  as  a  mortgagee,  or  of  M.  as  a  sub- 
sequent purchaser.     Moreai  v.  Swift y  215. 

2.  Validity  of  Undertaking  for  Attachment — Can  not  be  Raised  Col- 

laterally.— An  objection  to  the  validity  of  an  attachment  upon  the 
ground  that  the  affidavit  and  undertaking  were  defective,  can  not  be 
raised  by  a  third  party  in  a  collateral  proceeding.     Id, 

3.  Attachment  Lien — Failure  of  Officer  to  Keep  Possession. — The  court 

instructed  the  jury,  in  effect,  that  they  could  find  a  verdict  in  favor  of 
the  subsequent  purchaser,  under  assignment  of  the  chattel  mortgage, 
upon  the  ground  that  the  attachment  lien,  although  valid,  and  creating 
prior  rights  in  favor  of  the  attaching  creditor,  was  subsequently  lost  by 
reason  of  the  sheriff's  failure  to  retain  the  possession,  custody,  and  con- 
trol of  the  property;  IleJdy  that  upon  the  facts  of  this  case,  the  instruc- 
tions were  calculated  to  mislead  the  jury,  and  were  erroneous.  (Hawley, 
J.,  dissenting.)    Id. 

4.  Findings  Sustained  ry  the  Evidence. — Upon  a  review  of  the  evidence: 

Ileldy  sufficient  to  sustain  the  findings  of  the  court,  that  the  property 
mentioned  was  attached  by  the  sheriff  and  taken  into  his  possession  and 
so  kept  until  the  undertaking  sued  on  was  delivered.  Lightle  v.  Bern- 
ing,  389. 
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5.  Kelease  of  Attached  Peopehty — Sufficient  Consideration  fob  Un- 
dertaking.— The  release  of  property  from  an  attachment  constitutes  a 
sufficient  Consideration  for  the  undertaking.     Id, 

Mortgagee  accepting  trust  as  keeper — When  estopped  from  denying  validity 
of  attachment  lien.     (See  Estoppel,  2.)    215. 

Constructive  possession  of  personal  property,  under  attachment,  is  sufficient. 
(See  Possession,  4. )    215. 

Undertaking  to  release  property  from  attachment  need  not  express  a  consid- 
eration.    (See  Undertaking,  2. )    389. 

ATTORNEY. 

Attorney-at-law — Motion  to  Strike  Name  from  Roll — Court  op 
Record. — Held^  that  the  statute  authorizing  the  court  to  remove  an  at- 
torney who  has  been  convicted  of  a  felony  or  misdemeanor,  and  that 
"the  record  of  his  conviction  shall  be  conclusive  evidence,"  contemplates 
a  conviction  in  a  court  of  record;  that  the  docket  of  a  justice  of  the 
peace  is  not  conclusive.     In  re  Granger,  58. 

Advice  of  counsel — Probable  cause  for  criminal  prosecution.  (See  Malicious 
Prosecution,  2,  3.)     168. 

Argument  of  counsel  in  criminal  cases.     (See  Criminal  Law,  10. )     188. 

Consent  of  attorneys  to  a  judgment  for  delinquent  taxes  without  the  penalty, 
is  void.     (See  Taxes,  5. )     234. 

Attorneys  for  state  have  no  authority  to  extend  time  for  payment  of  penal- 
ties due,  iu  a  suit  for  delinquent  taxes.     (See  District  Attorney,  1.) 

308. 

BANKRUPTCY. 

1.  National  Bankrupt  Law  Suspends  State  Statute. — The  national  bank- 

rupt law  suspended  the  statute  of  this  state,  relating  to  insolvent  debtors. 
Sadler  v.  Iinmel,  266. 

2.  Common  Law  Assignment. — The  mere  existence  of  the  bankrupt  law  does 

not,  ip80 facto,  render  a  common  law  assignment  void.     Id. 

3.  Idem — Assignment  Valid. — An  assignment  fairly  made  for  the  benefit  of 

all  the  creditors,  is  valid,  if  no  proceedings  in  bankruptcy  were  instituted 
within  six  months  from  the  date  of  the  assignment.     Id. 

4.  Consent  of  Creditors. — The  assent  of  creditors,  representing  debts  equal 

to  the  value  of  the  property  assigned,  is  a  valid  consideration.  If  their 
debts  are  of  less  amount  than  the  property,  it  gives  the  assignees  a  right 
to  retain  property  to  the  amount  of  their  debts.     Id. 

5.  Findings  of  Fact— When  will  be  Presumed. — Where  there  is  no  ex- 

press finding  that  the  amount  of  the  debts  of  the  assenting  creditors: 
Held,  that  it  will  be  presumed  in  support  of  the  judgment,  in  the  absence 
of  any  finding  to  the  contrary,  that  creditors  having  debts  equal  to  the 
value  of  the  assigned  property  did  come  in  and  consent.     Id. 

* 

BILL  OF  EXCEPTIONS. 

1.  Order  Continuing  Matters  in  Court. -^//eW,  that  the  general  order  of 

the  court  continuing  *'  all  matters  in  court  not  disposed  of  until  the  next 
term, "  did  not  extend  the  time  for  settling  and  signing  a  bill  of  excep- 
tions.    Bums  V.  Rodeftr,  59. 

2.  Bill  of  Exceptions — When  must  be  Settled  and  Signed. — Under  the 

statute  (Civ.  Prac.  Act,  sec.  190,  etaeq.),  a  bill  of  exceptions,  in  order  to 
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be  available  on  motion  for  a  new  trial,  or  on  appeal  from  the  judgment, 
in  a  civil  case,  must  be  reduced  to  writing  and  settled  by  the  judge,  at 
or  before  the  conclusion  of  the  trial.  Id, 
3.  Idem — Adjournment  of  Tebm. — The  bill  of  exceptions  can  not  be  re- 
duced to  writing  and  settled  after  the  adjournment  of  the  term  at  which 
the  judgment  is  rendered,  if  there  is  no  order  of  the  court  made  at  such 
term  extending  the  time  therefor.     Id. 

BILLS  AND  NOTES. 

Indemnity  upon  Lost  Note. — Indemnity  is  not  required  in  an  action  upon 

a  lost  non-negotiable  note.     Allen  v.  Rdlly,  453. 
Promissory  note — Purchaser  of  stocks  dealing  with  stockbrokers  as  agents  of 

Wells,  Fargo  &  Co. — Transaction  construed  as  a  contract,  not  a  loan. 

(See  Evidence,  6,  7.)    276. 
Action  on  promissory  note — Averment  of  lawful  holder  is  immaterial.     (See 

Pleadings,  4.)    452. 
Form  of  verdict  on  note — Amount  of  interest  allowed.     (See  Verdict,  1.) 

452. 

BOND. 

Bonds  issued  by  a  corporation  to  its  directors  are  not  void.     (See  Corpora- 
tion, 5.)    294. 
Common  law  bond..    (See  Undertaking,  3.)    390. 

BOOKS  OF  ACCOUNT. 

False  entry  in  books — Evidence  of  fraudulent  transaction.  (See  Fraud*  4. ) 
464. 

BURDEN  OF  PROOF. 

Burden  of  showing  justification  in  assault  with  intent  to  kill.  (See  Crimi- 
nal Law,  3,  4.)     33. 

When  error  is  shown,  the  burden  is  on  the  state  to  show  that  no  injury  oc- 
curred.    (See  Criminal  Law,  17.)     408. 

Sale  of  mine — Burden  of  proof  that  fraudulent  representations  were  not  re- 
lied upon.     (See  Fraudulent  Representations,  3.)    428. 

CASES  CITED  AS  AUTHORITY. 

Allison  V.  Hagan,  12  Nev.  68,  in  Tognini  v.  Kyle,  474. 

Blackie  v.  Cooney,  8  Nev.  41,  in  Hixon  v.  Pixley,  483. 

Carlyon  v.  Lannan,  4  Nev.  156,  in  Hixon  v.  Pixley,  483. 

Clarke  v.  Irwin,  5  Nev.  120,  in  State  v.  California  M.  Co.,  249. 

Dayton  G.  &  S.  M.  Co.  v.  Seawell,  1 1  Nev.  394,  in  Overman  S.  M.  Co.  T. 
Corcoran,  151,  154,  157;  State  v.  California  M.  Co.,  258. 

Evans  v.  Job,  8  Nev.  322,  in  State  v.  California  M.  Co.,  259. 

Ex  Parte  Cohn,  13  Nev.  426,  in  Drexler  v.  Tyrrell,  137. 

Ex  Parte  Ricord,  11  Nev.  287,  in  Ricord  v.  Centrj^l  Pacific  R.  R.  Co.,  181. 

Ex  Parte  Spinney,  10  Nev.  319,  in  State  v.  California  M.  Co.,  249,  258. 

Gaston  V.  Drake,  14  Nev.  175,  in  Drexler  v.  Tyrrell,  131. 

Gibson  v.  Mason,  5  Nev.  284,  in  State  v.  California  M.  Co.,  258. 

Gleeson  v.  Martin  White  M.  Co.,  13  Nev.  457,  in  Overman  S.  M.  Co.  v.  Cor- 
coran, 152;  Southern  Cross  G.  &  S.  M.  Co.  v.  Europa  M.  Co.,  384. 
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Golden  Fleece  G.  &  S.  M.  Co.  v.  Cable  Con.  G.  &  S.  M.  Co.,  12  Nev.  323; 

in  Southern  Cross  G.  &.  S.  M.  Co.  v.  Enropa  M.  Co.,  384. 
Goldman  v.  Clarke,  1  Nev.  607,  in  Child  v.  Singleton,  463. 
Hastings  v.  Johnson,  1  Nev.  617,  in  Solen  v.  V.  &  T.  R.  R.  Co.,  316,  320. 
Hess  V.  Pegg,  7  Nev.  24,  in  State  v.  California  M.  Co.,  259. 
Humboldt  Co.  v.  Churchill  Co.,  6  Nev.  30,  in  Man  &  Co.  v.  Liddle,  275. 
Hunter  v.  Truckee  Lodge,  I.  O.  O.  F.,  14  Nev.  25,  in  Lonkey  v.  Smith,  58. 
Johnson  v.  Badger  M.   &  M.   Co.,  12  Nev.   261,  in  Reese  G.  &  S.  M.  Co.  v. 

Rye  Patch  Con.  M.  &  M.  Co.,  343. 
Jones  V.  San  Francisco  Sulphur  Co.,  14  Nev.  172,  in  Ewing  v.  Jennings,  383. 
Lee  V.  McLeod,  12  Nev.  284,  in  Lee  v.  McLeod,  161. 
Lyon  Co.  v.  Washoe  Co.,  8  Nev.  177,  in  Reese  G.  &  S.  M.  Co.  v.  Rye  Patch 

Con.  M.  &  M.  Co.,  343. 
Maher  v.  Swift,  14  Nev.  324,  in  Moresi  v.  Swift,  220. 
More  V.  Lott,  13  Nev.  380,  in  Sadler  v.  Immel,  271. 
Sharon  v.  Minnock,  6  Nev.  382,  in  Lightle  v.  Beming,  393. 
Solen  V.  V.  and  T.  R.  R.  Co.,  14  Nev.  405,  in  Solen  v.  V.  and  T.  R.  R.  Ca, 

316,  320. 
State  V.  Ah  Sam,  27,  in  State  v.  On  Gee  How,  187. 
State  V.  Anderson,  4  Nev.  265,  in  State  v.  Pritchard,  96. 
State  V.  Borrowsky,  1 1  Nev.  127,  in  State  v.  Pritchard,  96. 
State  V.  California  M.  Co.,  13  Nev.  206,  in  State  v.  California  M.  Co.,  241. 
State  V.  California M.  Co., .13  Nev.  295,  in  State  v.  California  M.  Co.,  3iO. 
State  V.  California  M.  Co.,  2.34,  in  State  v.  Con.  Vir.  M.  Co.,  259;  State  v. 

California  M.  Co.,  310. 
State  V.  Central  Pacitic  R.  R.  Co.,  9  Nev.  88,  in  State  v.  California  M.  Co., 

247. 
State  V.  Central  Pacific  R.'R.  Co.,  10  Nev.  84,  in  State  v.  California  M,  Co., 

247;  State  v.  Northern  Belle  M.  and  M.  Co.,  387. 
State  V.  Donovan,  10  Nev.  36,  in  State  v.  Marks,  38. 
State  V.  Eureka  Con.  M.  Co.,  8  Nev.  22  and  13  Nev.  250,  in  State  v.  Northern 

Belle  M.  and  M.  Co.,  389. 
State  V.  Harris,  12  Nev.  416,  in  State  v.  Pritchard,  79,  100. 
State  v.  Larkin,  11  Nev.  325,  in  State  v.  Pritchard,  79. 
State  V.  McClear,  1 1  Nev.  53,  in  State  v.  Pritchard,  94;  State  v.  California 

M.  Co.,  258. 
State  V.  Millairt,  3  Nev.  433,  in  State  v.  McLane,  372. 
State  V.  National  Bank,  4  Nev.  351,  in  Drexler  v.  Tyrrell,  128. 
State  V.  O'Connor,  11  Nev.  423,  in  State  v.  Marks,  37;  State  v.  McLane,  364. 
State  V.  Pierce,  8  Nev.  296,  in  State  v.  Pearce,  194. 
State  V.  Raymond,  1 1  Nev.  98,  in  State  v.  Marks,  38. 
State  V.  Rigg,  10  Nev.  284,  in  State  v.  Pritchard,  96. 
State  V.  Salge,  2  Nev.  325,  in  State  v.  McLane,  376. 
State  V.  Silver,  9  Nev.  227,  in  State  v.  Ah  Sam,  30. 
State  V.  Smith,  10  Nev.  106,  in  State  v.  Pearce,  194. 
State  V.  Squaires,  2  Nev.  232,  in  State  v.  Pritchard,  81. 
State  V.  Stewart,  9  Nev.  121,  in  State  v.  Pearce,  194. 
State  V.  Western  Union  Tel.  Co.,  4  Nev.  338,  in  State  v.  Northern  Belle  M. 

and  M.  Co.,  387. 
State  ex  reL  Ash  v.  Parkinson,  5  Nev.  16,  in  State  v.  California  M.  and  IL 

Co.,  257. 
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State  ex  rel  Clarke  v.  Irwin,  5  Nev.  112,  in  State  v.  California  M.  Co.,  257. 

State  ex  rel  Piper  v.  Gracey,  11  Nev.  233,  in  State  ex  reL  Ah  Chow  v.  Ris- 
ing, 166. 

State  ex  rel,  Stoutmeyer  v.  Duffy,  7  Nev.  348,  in  State  v.  California  M.  Co., 
249. 

Table  Mountain  Co.  v.  Waller's  Defeat  M.  Co.,  4  Nev.  222,  in  Allen  v.  Reilly, 
456. 

Thomas  v.  Sullivan,  13  Nev.  249,  in  Tognini  v.  Kyle,  468. 

Youngs  V.  Hall,  9  Nev.  217,  in  State  v.  California  M.  Co.,  249. 

CASES  COMMENTED  UPON,  CRITICISED,  OR  REFERREDTO. 

Clute  v.  Steel,  6  Nev.  335,  in  Moresi  v.  Swift,  227. 

Estate  of  Walley,  11  Nev.  264,  in  Lachman  v.  Walker,  425. 

JEx  Parte  Ricord,  11  Nev.  287,  in  Ricord  v.  Central  Pacific  R.  R  Co.,  178. 

Golden  Fleece  G.  and  S.  M.  Co.  v.  Cable  Con.  G.  and  S.  M.  Co.,  12  Nev. 
312,  in  Golden  Fleece  G.  and  S.  M.  Co.  v.  Cable  Con.  G.  and  S.  M.  Co., 
451. 

Hawthorne  v.  Smith,  3  Nev.  182,  in  Lachman  v.  Walker,  425;  Child  v.  Sin- 
gleton, 462. 

Lee  V.  McLeod,  12  Nev.  281,  in  Lee  v.  McLeod,  160. 

Lobdell  V.  Hall,  3  Nev.  523,  in  Burns  v.  Rodefer,  62. 

McLeod  V.  Lee,  14  Nev.  398,  in  Lee  v.  McLeod,  160. 

Odd  Fellows*  S.  and  C.  B.  v.  Quillen,  11  Nev.  109,  in  State  v.  California  M, 
Co.,  256. 

Smith  V.  Stewart  13  Nev.  70,  in  Lachman  v.  Walker,  425. 

Solen  v.  V.  and  T.  R  R.  Co.,  13  Nev.  106,  in  Solen  v.  V.  and  T.  R.  R,  Co., 
316,  317. 

State  V.  Ah  Tom,  8  Nev.  214,  in  State  v.  McLane,  362. 

State  V.  Anderson,  4  Nev.  275,  in  State  v.  Pritchard,  80,  81,  93,  94. 

State  V.  California  M.  Co.,  13  Nev.  223,  in  State  v.  California  M.  Co.,  309. 

State  V.  California  M.  Co.,  13  Nev.  289,  in  State  v.  Califomia  M.  Co.,  247. 

State  V.  Earl,  1  Nev.  397,  in  Drexler  v.  Tyrrell,  127. 

State  V.  Roderigas,  7  Nev.  328,  in  State  v.  Pritchard,  89,  94,  96. 

State  V.  Soule,  14  Nev.  453,  in  State  v.  McLane,  362. 

State  V.  Walsh,  5  Nev.  315,  in  State  v.  Hymer,  56. 

State  fx  rd.  Mason  v.  Commissioners,  7  Nev.  392,  in  State  v.  Califomia  M. 
Co.,  250. 

Youngs  V.  Hall,  9  Nev.  212,  in  State  v.  Califomia  Mining  Co.,  256. 

CAVEAT   EMPTOR. 

Sale  of  Mine — Fraudulent  representations.    (See  Fraudulent  Representations, 

1.)    428. 

CHALLENGE. 

Allowance  of  challenge  to  juror  is  not  subject  to  review.     (See  Jury,  2.)     74. 
Challengo  to  juror  may  be  taken  at  any  time  before  he  is  sworn.    (See  Jury, 
3.)    75. 

CHARACTER. 

Good  character  of  defendant  in  a  criminal  case — How  proven.     (See  Criminal 

Law,  8.)     188. 
Character  of  deceased  in  cases  of  homicide,  when  at  issue.     (See  Criminal 

Law,  9.)     188. 
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CIVIL  PRACTICE  ACT. 
See  Pbactice  Act. 

CJ^AJM  AND  DELIVERY. 

Claim  and  Delivery  of  Pebsonal  Property — Owner  op  Land  Entitled 
TO  Wood  Cut  thereon. — The  cwner  of  land  is  entitled  to  wood  cut 
thereon,  and  can  maintain  an  action  therefor,  if  its  identity  can  be  estab- 
lished.    Merrill  Y,  Dixon,  401. 

Sufficiency  of  evidence  to  establish  fraud.     (See  Fraud,  1,  2.)    464. 

CLERK. 

Authority  of  clerk  to  enter  judgment  by  default.     (See  Judgment,  4.)    379. 
Judgment  nunc  pro  tunc.     (See  Judgment,  5. )    379. 

CONSIDERATION. 

Consent  of  creditors  is  a  valid  consideration  for  an  assignment.  (See  Bank- 
ruptcy, 4.)    265. 

CONSTITUTION. 

1.  Opium  Act — Title  of — How  Construed. — The  constitutional  provision, 

that  each  law  shall  embrace  but  one  subject,  which  shall  be  briefly  ex- 
pressed in  the  title,  is  mandatory,  but  should  be  liberally  construed. 
State  y.  Ah  /Sa?/?,  27. 

2.  Mining  and  Milling  Act,  for  Condemnation  of  Land,  Constitu- 

tional.— The  act  entitled  *'An  act  to  encourage  the  mining,  milling, 
smelting,  or  other  reduction  of  ores  in  the  state  of  Nevada"  (Stat.  1875, 
111),  is  constitutionaL  (Dayton  O,  <fc  S.  M.  Co.  v.  Seawell,  11  Nev.  394, 
affirmed.)     Overman  S,  M,  Co.  v.  Corcoran,  147. 

3.  Special  Law. — Section  3  of  the  "Act  to  discontinue  litigation  touching 

inequitable  claims  for  taxes  and  penalties,"  is  a  special  law  in  violation 
of  sees.  20  and  21  of  art.  IV..  of  the  constitution.    (Hawley,  J.,  dissent- 
ing.)    State  V.  California  M,  Co.,  234. 
Constitutionality  of  opium  act.     (See  Opium  Act,  1.)    27. 

Provisions  Cited. 

Art.  I.  Sec.    8.  Due  process  of  law,  397. 

Art.  IV.  Sec.     3.  Homestead,  463. 

Art.  IV.  Sec.  17.  Subject  expressed  in  title  of  act,  30. 

Art.  IV.  Sec.  20-21.  Special  laws,  248,  256. 

Art.  VI.  Sec.  12.  Charging  juries  as  to  matters  of  fact,  366. 

Art.  X.  Taxation,  255. 

CONSTRUCTION. 

Opium  act,  construed.     (See  Opium  Act,  2,  3.)    27. 

Sole  traders  act,  construed.     (See  Sole  Trader,  1-5.)    45. 

Statute  authorizing  name  of  attorney  to  be  stricken  from  the  rolL    (See 

Attorney,  1.)    56. 
Mechanic's  lien  law,  payment  to  contractor.     (See  Mechanic's  Lien,  1.)    68. 
Mining  and  milling  act  for  the  condenmation  of  lands  is  constitutional.    (See 

Constitution,  2.)     147. 
Purchaser  of  stocks  dealing  with  stockbrokers,  as  agents  of  Wells,  Fargo  & 
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Co. — Transaction  constnied  as  a  contract,  not  a  loan.     (See  Evidence,  6, 

7.)    276. 
Land  laws  construed  —When  patents  will  not  be  issued.     (See  Land,  2.)  304. 
Act  to  protect  the  wages  of  labor — To  whom  notice  must  be  given.      (See 

Statute,  4.)    395. 
Jury  to  view  premises  in  criminal  cases — Statute  construed.     (See  Criminal 

Law,  15.)    407. 

CONTINUANCR 

1.  Continuance — Admission  by  Counsel  that  the  Facts  Stated  in  Affi- 

davit FOR  Continuance  are  True — Defendant  not  Benefited  by  Ad- 
mission.— Defendant,  McLane,  moved  for  a  continuance,  on  the  ground 
of  the  absence  of  one  Upshire,  a  material  witness.  His  affidavit  made  a 
clear  case  in  support  of  the  motion.  When  the  affidavit  was  presented, 
the  attorneys  for  the  state  "  admitted  that  if  the  witness,  Upshire,  were 
present,  he  would  testify  to  the  facts  set  forth  in  the  affidavit,  and  that 
such  facts  are  true:"  Held,  upon  the  peculiar  facts  of  this  case,  that  the 
defendant,  McLane,  did  not  have  the  full  benefit  of  the  admission  of 
counsel  that  Upshire's  testimony  was  true.  (Hawley,  J.,  dissenting.) 
State  V.  McLane,  347. 

2.  Continuance — Presence  of  Witness  at  Trial — Error  Cured. — Where 

a  continuance  is  asked  for,  upon  the  ground  of  the  absence  of  a  material 
witness,  and  the  witness  afterwards  appears  and  testifies  upon  the  trial: 
Held,  that  the  presence  of  the  witness  cured  the  error,  if  any  was  com- 
mitted by  the  court,  in  refusing  to  grant  a  continuance.  Allen  v.  ReUly, 
452. 

3.  Idem — ^No  Injury. — Defendant  moved  for  a  continuance,  on  the  ground 

that  H.  Mau,  an  absent  witness,  would  testify  to  a  payment  of  five  hun- 
dred dollars  upon  the  note  sued  on.  The  defendant,  testifying  in  his 
own  behalf,  declared  that  he  did  not  consider  the  payment  of  this  five 
hundred  dollars  to  be  made  upon  the  note.  .  The  affidavit  of  the  absent 
witness  was  presented  by  the  plaintiff,  denying  all  knowledge  about  the 
payment  of  the  five  hundred  dollars:  Held,  that  the  defendant  was  not 
injured  by  the  absence  of  the  witness.  Id, 
Order  continuing  matters  in  the  court,  does  not  extend  time  to  settle  a  bill  of 
exceptions.     (See  Bill  of  Exceptions,  1.)    59. 

CONTRACTS. 

1.  Courts  will  not  Enforce  Illegal  Contracts. — If  a  contract  is  illegal  it 
will  not  be  enforced  by  the  courts  in  favor  of  the  party  at  whose  instance 
and  for  whose  benefit  it  was  entered  into.  Courts  are  as  incapable  of  en- 
forcing such  contracts  as  if  the  act  was  prohibited  in  terms,  and  a  pen- 
alty imposed  in  case  of  violation.     Drexler  v.  Tyrrell,  115. 

Erection  of  public  buildings — How  contracts  should  be  let.  (See  County 
Commissioners,  2.)     39. 

Mortgage  executed  to  evade  payment  of  taxes,  is  void.  (See  Mortgage, 
1-3.)     114. 

Contracts  opposed  to  the  revenue  laws  are  void.     (See  Revenue  Law,  1. )     115. 

Purchaser  of  stocks,  dealing  with  stockbrokers  as  agents  of  Wells,  Fargo  & 
Co. — Transaction  construed  as  a  contract,  not  a  loan.  (See  Evidence,  6, 
7.)    276. 
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conversion. 

Conversion  of  mining  stock.     (See  Partnership,  1. )    475. 

Allegation  as  to  time  of  conversion  is  immaterial.     (See  Trover,  2.)     475. 

CONVEYANCE. 

Quitclaim  deed  is  sufficient  to  convey  legal  title.     (See  Deed,  1.)     101. 
Eq^uity — ^Effect  of  reconveyance  of  legal  title.     (See  Equity,  1.)     101. 

CORPORATION. 

1.  Corporation — When  Liable. — A  corporation  can  not  bo  bound  by  the 

acts  of  its  directors,  unless  the  act  is  done  in  the  pursuance  of  some 
object  embraced  by  its  charter,  or  of  some  power  conferred  upon  it  by 
law.     Ricord  v.  Central  Pacific  li.  R.  Co,,  167. 

2.  Corporation — Directors  may  Perform  Acts  outside  of  State. — ^The 

directors  of  a  corporation,  unless  forbidden  by  its  charter  or  the  laws  of 
the  state  from  which  it  derives  its  existence,  may  confer  power  to  issue 
bonds  and  mortgage  the  real  property  of  the  corporation  outside,  as  well 
as  within,  the  limits  of  such  state.  Bassett  v.  Monte  Christo  G.  cC*  S,  M. 
Co,,  293. 

3.  Duplicate  Mortgage — Ratification  Unnecessary. — The  onginal  deed 

of  trust  was  lost  by  transmission  in  the  mail,  and  a  duplicate  afterwards 
executed:  Held,  that  no  ratification  was  necessary;  that  the  original 
resolution  authorized  the  execution  of  the  duplicate  deed.     Id. 

4.  Director  of  Corporation — May  Execute  a  Trust  Deed  to  Himself.— 

The  fact  that  the  trust  deed  was  made  in  favor  of  one  of  the  directors, 
who  joined  in  its  execution,  is  no  objection  to  the  validity  of  the  deed. 
Id, 

6.  Bonds  Issued  to  Directors  of  a  Corporation  not  Void — Who  can 
Complain. — Where  bonds  are  issued,  and  a  mortgage  given  to  a  third 
party,  though  for  the  benefit  of  the  agent  or  trustee,  they  are  not  void, 
but  merely  voidable  at  the  election  of  the  cestui  que  trust.  A  third  party, 
who  can  not  pretend  to  have  been  injured  thereby,  will  not  be  heard  to 
complain  of  it.     Id,  294. 

Corporations  may  be  held  liable  for  malicious  prosecution.  (See  Railroads, 
2-4.)    167. 

COSTS. 

Right  to  recover  expenses  and  costs  in  action  for  libel.  (See  Libel,  9-11.)  196. 

COUNTY  COMMISSIONERS. 

1.  County  Commissioners— Mode  of  Exercising  Powers.— County  com- 

missioners can  only  exercise  such  powers  as  are  especially  granted,  or  as 
may  be  necessarily  incidental  for  the  purpose  of  carrying  such  powers 
into  eflfect;  and  when  the  law  prescribes  the  mode  which  they  most 
pursue,  in  the  exercise  of  these  powers,  it  excludes  all  other  modes  of 
procedure.     Sadler  v.  Commiasuyners  of  Eureka  Co,,  39. 

2.  Idem — Contracts — Public  Buildings. — Under  the  statute  of  this  state, 

the  commissioners,  after  letting  the  principal  ^contract,  have  the  power, 
without  further  advertisement,  to  contract  for  any  alterations  or  changes 
in  the  original  plans  and  specifications;  provided  the  same,  in  the  aggre- 
gate, does  not  amount  to  the  sum  of  five  hundred  dollars;  but  if  further 
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changes  are  ordered  to  be  made,  the  commissioners  must  advertise  for 
doing  such  work,  and  provide  for  letting  the  same  to  the  lowest  bidder. 
Id, 
Mandamus  to  compel  commissioners  to  redeem  part  of  a  city  warrant.     (See 
Mandamus,  2.)    271. 

COUNTY  FUNDS. 

Hamilton  debt  fund — Redemption  of  a  portion  of  city  warrant.     (See  Stat- 
ute, 3.)    271. 

COURTS. 

Proceedings  in  court  are  privileged  communications.     (See  Libel,*!.)    195. 
Transfer  of  cause  from  justice's  court  to  the  district  court — Right  of  posses- 
sion.    (See  Justice  of  the  Peace,  1.)    426. 
When  case  may  be  set  for  trial.     (See  Trial,  1.)    452. 

CRIMINAL  LAW. 

1.  Disqualification  or  Juror— When  not  Ground  for  New  Trial. — The 

fact  that,  after  a  verdict  of  guilty  has  been  rendered,  the  accused  ascer- 
tains  for  the  first  time  that  before  the  jury  was  impaneled,  a  juror  had 
formed  and  expressed  an  opinion  as  to  his  guilt,  is  not  a  ground  for  anew 
trial.     State  v.  Marks,  33. 

2.  Assault  with  Intent  to  Kill — Instruction.— The  court  instructed  the 

jury  that  "an  assault  with  intent  to  kill,  is  an  unlawful  attempt,  coupled 
with  a  present  ability,  to  kill  another  person  under  such  circumstances 
as  would  constitute  an  unlawful  killing,  had  the  death  of  the  person  as- 
saulted actually  resulted:"  Heldf  correct.     Id. 

3.  Intention— Burden  of  Showing  Justification. — The  court  instructed 

the  jury  "that  if  they  find  that  the  defendant,  M.  Marks,  did  assault 
the  person  named  in  the  indictment,  to  wit,  N.  S.  Gallagher,  with  a  deadly 
weapon,  in  such  a  manner  as  was  calculated  to  produce  the  death  of  said 
N.  S.  Gallagher,  the  law  presumes  that  such  was  defendant's  intention, 
and  throws  upon  him  the  burden  of  showing  facts  in  mitigation,  justifi- 
cation, or  excuse:"  Held,  not  error.     Id, 

4.  Idem. — The  court  instructed  the  jury  "that,  where  an  act  in  itself  indif- 

ferent becomes  criminal  if  done  with  a  particular  intent,  then  the  intent 
must  be  proved  and  found;  but  when  the  act  is  in  itself  unlawful,  the 
proof  of  justification  or  excuse  lies  on  the  defendant;  and,  in  failure 
thereof,  the  law  implies  a  criminal  intent,  unless  the  proof  on  the  part  of 
the  prosecution  sufficiently  manifests  that  the  accused  was  justified  or 
excused  in  committing  the  assault:"  Held,  not  error.  Id, 
6.  Instruction  Relating  to  Murder. — Held,  that  the  court  did  not  err  in 
instructing  the  jury  as  to  the  distinction  between  murder  in  the  first  and 
murder  in  the  second  degree.  (See  instruction  in  statement  of  case.) 
State  V.  Hymer,  6Q. 

6.  Instruction— Credibility  of  Defendant  as  Witness. — Held,  that  the 

court  did  not  err  in  instructing  the  jury  relative  to  the  weight  and  efl^ect 
to  be  given  to  defendant's  evidence.  (See  instruction  in  statement  of 
case.)     Id, 

7.  Relevant  Testimony— Admissibility  of  Threats. — A  witness  testified 

that  about  three  huurs  before  the  killing,  the  defendant  made  the  re- 
mark, while  treating  a  crowd  in  a  bar-room:  "  It  is  the  first  time  I  have 
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been  dmnk  since  I  have  been  in  town;  I  got  drunk  just  to  kill  two  or 
three  s — s  of  b — ^s  in  this  town  to-ni|;bt;  and  I'll  do  it,  too: "  Held,  ad- 
missible as  tending  to  show  that  he  had  the  deceased  in  his  mind  at  the 
time  he  uttered  the  threats.     (Beatty,  C.  J.,  and  Leonard,  J.)    Id. 

8.  Good   Character   of   Defendant — How  Pboven. — When  a  witness  is 

called  to  prove  the  good  character  of  tho  defendant,  his  testimony  must 
be  confined  to  the  reputation  which  defendant  sustains  in  the  community 
as  to  the  particular  trait  of  character  at  issue.     State  v.  Pearce,  188. 

9.  Chahacteb  of  Deceased  in  Cases  of  Homicide — ^When  in  Issue. — The 

character  of  the  deceased  can  only  be  brought  in  issue  where  the  circum- 
stances are  ^  such  as  to  raise  a  doubt  whether  the  homicide  was  com- 
mitted in  malice  or  was  prompted  by  the  instinct  of  self-preservation: 
Held,  upon  a  review  of  the  facts,  that  no  evidence  as  to  the  character  of 
the  deceased  would  have  justified  defendant's  action,  or  had  any  tendency 
to  reduce  the  offense.     Id. 

10.  Argument  of  Counsel — Order  of. — At  the  close  of  the  testimony 
defendant  offered  to  submit  the  case  without  argument;  the  prosecution 
objected,  and  the  attorney-general  opened  the  case.  The  defendant's 
attorney  then  moved  to  submit  the  case.  The  court  denied  the  motion. 
Defendant's  attorney  then  moved  the  court  to  require  the  other  attorney 
for  the  state  to  argue  the  case  before  he  made  his  argument.  The  court 
denied  the  motion.  Thereupon  defendant's  attorney  argued  the  case,  and 
T.  H.  Wells,  attorney  for  the  state,  closed  the  argument:  Hdd,  that  no 
error  occurred  prejudicial  to  defendant.    Id, 

11.  Separate  Trial — W^hen  must  be  Demanded. — A  defendant,  jointly 
indicted  with  another,  who  intends  to  demand  a  separate  trial,  must 
make  his  motion  before  the  foimation  of  the  jury  is  commenced.  State 
V.  McLane,  345. 

12.  Idem — Good  Cause  must  be  Shown. — Defendant  McLane  moved  for  a 
separate  trial,  upon  an  affidavit  stating:  ''That  the  theory  and  grounds 
of  defense  of  the  said  G.  W.  McLane,  Jr.,  are  entirely  incompatible  and 
in  conflict  with  the  theory  and  grounds  of  defense  of  Mclntire,  each  with 
the  other: "  Held,  that  this  affidavit  was  too  indefinite  to  disclose  the 
real  merits  of  the  application,  and  that  the  court  did  not  err  in  denying 
the  motion.     Id, 

13.  Admissibility  of  Testimony — Statements  of  Defendants. — After  the 
death  of  the  deceased,  each  of  the  defendants  made  statements  in  regard 
to  the  homicide,  exculpating  himself,  and  imputing  the  crime  to  the 
other.  These  statements  were  offered  by  the  prosecution,  and  admitted 
by  the  court,  to  be  considered  by  the  jury  as  evidence  only  against  the 
party  making  them:  Held,  that  the  respective  statements  were  admissible 
for  that  purpose;  that  the  prejudice  resulting  to  the  defendants,  from 
their  mutual  recriminations,  was  an  unavoidable  evil,  necessarily  incident 
to  their  joint  trial.     Id. 

14.  Motion  to  Examine  Body  of  Deceased. — During  the  trial,  the  defend- 
ant, Mclntire,  moved  the  court,  upon  an  affidavit  showing  the  materiality 
of  the  testimony,  to  order  an  examination  of  the  body  of  the  deceased, 
and  to  have  the  bullets  found  in  his  head  extracted  and  produced  in 
court:   Held,  that  the  court  did  not  err  in  denying  the  motion.    Id.  346. 

15.  Construction  of  Statute — Jury  to  View  Premises — Duty  of  Jury.— 
In  construing  the  provisions  of  sections  377  and  378  of  the  criminal 
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practice  act,  anthorizing  the  court  to  allow  the  jury  to  view  the  premises 
where  the  ofifeuse  is  charged  to  have  been  committed:  Ileld^  that  the 
order  of  the  court  should  specify  the  place  to  be  inspected,  and  should 
designate  some  person  who  knows  the  place,  to  point  it  out  to  the  jury. 
The  person  so  designated,  and  none  other,  except  the  officer  in  charge, 
should  conduct  the  jury  to  the  spot,  and  should  leave  them  to  make 
their  own  observations,  without  any  comment  or  explanation  whatever. 
State  V.  Lopez,  407. 

16.  Jury — Receiving  Evidence  out  of  Court. — When  the  jury  arrived  at 
the  premises,  they  found  a  person  who  had  never  been  sworn  as  a  wit- 
ness in  the  case.  This  person,  in  response  to  questions  addressed  him 
by  members  of  the  jury,  pointed  out  to  the  jury  all  the  special  features 
of  the  premises:  Held,  a  violation  of  the  statute,  and  a  denial  of  the 
Tifrht  of  the  defendant  to  be  confronted  with  the  witnesses  against  him. 
Id.  408. 

17.  Error  being  Shown,  Burden  is  on  the  State  to  Show  that  no  In- 
jury Occurred. — When  it  is  shown  that  a  clear  legal  right  of  the  de- 
fendant in  a  criminal  case  has  been  trangressed,  it  devolves  upon  the 
state  to  prove  that  he  was  not  harmed  thereby.     Id. 

18.  iNsmucTioNS — Murder  in  the  First  Degree,  without  Intent  to  Kill. 
Under  our  statute  (Comp.  L.  2327),  there  may  be  mihrder  without  any 
intent  to  kill.  An  involuntry  killing,  which  is  committed  in  the  prose- 
cution of  a  felonious  intent,  is  murder;  and  if  the  felony  attempted  is 
arson,  rape,  robbery,  or  burglary,  it  is  murder  in  the  first  degree.  (Comp. 
L.  2323.)    Id. 

19.  Taking  Money  from  a  Person  not  Necessarily  Eobbeky. — Taking 
money  from  the  person  of  another  is  not  necessarily  robbery,  and  it  is 
inaccurate  to  say,  in  an  instruction,  that  killing,  '*in  the  attempt  to 
take  money,"  is  murder  in  the  first  degree.     Id. 

20.  Meaning  of  Words  "Deliberate"  and  "Premeditated.*'  —  The 
words  "deliberate"  and  "  premeditated,"  as  used  in  our  statutory  defi- 
nition of  murder,  are  of  similar  import— each  implies  the  other,  and  it 
makes  no  difl^jrence  whether  they  are  used  conjunctively  or  disjunctively. 
Id. 

21.  Express  Malice — Murder  in  the  First  Degree. — Under  the  statute 
of  this  state,  express  malice  necessarily  renders  any  murder,  murder  of 
the  first  degree.     Id. 

22.  Voluntary  Killing  with  Deadly  Weapon,  not  Necessarily  Mur- 
der IN  THE  First  Degree. — The  court  instructed  the  jury  as  follows: 
"If  the  defendant  purposelj'  and  voluntarily  struck  Vincente  Ruiz  with 
an  ax,  it  must  have  been  willful,  and  if  it  was  willful,  and  he  intended 
to  kill,  it  must  have  been  deliberate,  and  if  the  deliberation  was  for  a 
single  moment,  it  amounted  to  premeditation,  so  that  the  act  became 
willful,  deliberate,  and  j)remeditated :"    Held,  erroneous.    Id, 

Constitutionality  of  opium  act.     (See  Opium  Act,  1.)    27. 

Effect  of  pardon.     (See  Pardon,  1-4.)    C4. 

A  witness  convicted  of  an  infamous  crime  in  another  state  is  incompetent  to 

testify  in  this  state.     (See  Witness,  2.)    64. 
Incompetency  of  juror  entertaining  conscientious  scruples.     (See  Jury,  1.) 

74. 
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Allowance  of  challenge  to  juror  is  not  subject  to  review.     (See  Jury,  2.)    74. 

Instructions  must  be  construed  as  a  whole.     (See  Instructions,  1.)     74. 

Evidence  sufficient  to  sustain  verdict  of  murder  in  the  first  degree  (See  Evi- 
dence, 1,  8.)    57,  346. 

Challenge  to  juror  may  be  taken  at  any  time  before  he  is  sworn.  (See  Jury, 
3.)    75. 

A  judgment  of  a  justice  of  the  peace  rendered  on  Sunday  is  null  and  void. 
(See  Sunday,  1.)     146. 

Character  of  proof  to  show  that  criminal  prosecution  was  conducted  by  cor- 
poration.    (See  Railroad,  3,  4.)     167. 

Indictment  for  embezzlement.     (See  Indictment,  1.)     168. 

Embezzlement — One  or  more  offenses.     (See  Embezzlement,  1.)     168. 

Advice  of  counsel — Probable  cause  for  criminal  prosecution.  (See  Malicious 
Prosecution,  2,  3.)     168. 

Opium  Act — Sufficiency  of  indictment.     (See  Indictment,  2-4.)     184. 

Indictment  for  murder  need  not  state  the  character  of  weapon  used.  (See 
Indictment,  5.)    345. 

Calling  attention  of  jury  to  the  conflicting  testimony  of  defendants,  is  not 
error.     (See  Instructions,  9.)    346. 

Objections  not  made  in  the  court  below  will  not  be  considered.  (See  Objec- 
tions, 2.)    346. 

Change  of  venue — Discretion  of  court.     (See  Venue,  1.)    346. 

Continuance — Admission  that  the  facts  stated  in  defendant's  affidavit  are 
true,  when  defendant  is  not  benefited  by  the  admission.  (See  Continu- 
ance, 1.)    347. 

CRIMES   AND    PUNISHMENTS. 
Section  33.    Burden  of  proof,  37. 

CRIMINAL  PRACTICE  ACT. 

Section  101.  Magistrates,  147. 

Section  332,  334.  Challenge  to  jurors,  36,  80,  82. 

Section  340.  Incompetency  of  jurors,  79. 

Section  352-4.  Challenge  to  jurors,  82. 

Section  377-8.  Jury  may  view  premises,  410,  411. 

Section  380-1.  Oath  to  jury,  411. 

Section  420-1.  Grounds  for  new  trial,  36,  83. 

Section  428.  Grounds  for  new  trial,  410. 

DAMAGES. 

Intent  and  motive  of  defendant  may  be  shown  in  an  action  for  libel,  to  miti- 
gate exemplary  damages.     (See  Libel,  6. )     195. 
Actual  and  nominal  damages.     (See  Libel,  9-11.)     196. 
Injuries  to  growing  crops — Land  must  be  inclosed.     (See  Land,  1.)    259. 

DEADLY  WEAPON. 
Indictment  for  murder  need  not  state  the  character  of  weapon  used.    (See 

Indictment,  5.)    345. 
A  voluntary  killing  with  deadly  weapon  is  not  necessarily  murder  in  the  first 

degree.     (See  Criminal  Law,  22. )    408. 
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debtor  and  creditor. 

An  assignment  for  the  benefit  of  creditors  is  valid.  (See  Bankruptcy,  2,  3.) 
265. 

Consent  of  creditors  is  a  valid  consideration  for  the-  assignment.  (See  Bank- 
ruptcy, 4.)    265. 

DEBTS. 

Debts  secured  by  mortgage  are  taxable.     (See  Taxes^  3.)     114 

DEED. 

1.  Quitclaim  Deed— Sufficient  to  Convey  Legal  Title — ^Bona  Fide  Pur- 
CHASEiL — A  quitclaim  deed  conveys  whatever  interest  the  grantor  has 
in  the  property  at  the  time  the  conveyance  is  made,  and,  although  it  is 
intended  as  a  mortgage,  it  will,  if  absolute  in  form,  vest  the  legal  title 
in  the  grantee,  and  is  sufficient  to  protect  the  rights  of  an  innocent  pur- 
chaser for  value.     Brophy  M.  Co.  v.  Bropky  <f?  Z).  O,  <£?  S,  M.  Co.,  101. 

Director  of  a  corporation  may  execute  a  trust  deed  to  himself.  (See  Corpora- 
tion, 4.)    293. 

DEFAULT. 

1.  Default  should  not  be  Set  aside  fob  Mere  Technical  Defense. — A 
judgment  entered  by  default  should  not  be  set  aside  upon  affidavits,  and 
an  answer  which  failed  to  show  that  the  defendant  had  a  good  and  merito- 
rious defense  to  the  action.  The  judgment  should  not  be  set  aside  to 
enable  the  defendant  to  raise  some  technical  objection.  Ewing  v.  JeU' 
nings,  379. 

Authority  of  clerk  to  enter  judgment  by  default.     (See  Judgment,  4.)    379. 

DEFINITIONS. 

Meaning  of  word  **  resort,"  in  opium  act.     (See  Opium  Act,  1.)    27. 
Meaning  of  words   ** managed"  and  "superintended,"  in  sole  traders  act. 

(See  Sole  Traders  Act,  2,  3.)     45. 
Meaning  of  words ''deliberate  "  and  "premeditated."     (See  Criminal  Law, 

20.)    408. 

DISTRICT  ATTORNEY. 

1.  District  Attorney  has  no  Authority  to  Extend  Time  for  Payment  of 
Penalties  Due  in  a  Suit  for  Delinquent  Taxes. — The  district  attor- 
'  ney,  and  other  counsel  for  the  state,  entered  into  a  stipulation  that,  in 
consideration  of  the  payment  of  the  tax  and  costs,  if  a  judgment  ap- 
pealed from  in  this  case  should  be  affirmed  as  to  the  penalty,  or  any 
part  thereof,  then  a  stay  of  execution  should  be  granted  until  April  1, 
1879.  The  court  granted  the  stay  pursuant  to  the  stipulation:  Held, 
error;  that  neither  the  district  attorney,  nor  his  associates,  had  any 
power  to  enter  into  the  stipulation.  State  v.  California  M.  Co.,  308; 
State  v.  Con.  V.  M.  Co.,  312. 

Consent  of  the  district  attorney  to  a  judgment  for  delinquent  taxes  without 
the  penalty,  is  void.     (See  Taxes,  5. )    234. 

DISCRETION. 
Change  of  venue.    (See  Venue,  1.)    346. 
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embezzlement. 

1.  Embezzlement — One  or  Moee  Offenses. — If  a  clerk  by  authority  of  his 
master  collects  one  bill  and  fraudulently  converts  the  money,  the  offense 
of  embezzlement  is  complete,  and  if  ho  collects  another  bill  after  the  first 
conversion,  and  then  fraudulently  converts  the  proceeds,  he  is  guilty  of 
a  second  offense.     Ricord  v.  Central  Pacific  JR.  JR.  Co.,  168. 

Indictment  for  embezzlement.     (See  Indictment,  1.)     168. 


EMINENT  DOMAIN. 

1.  Condemnation  OF  Land— NECESSITYFOR.—Thelands  sought  to  be  condemned 
were  the  most  eligible  and  convenient  for  the  erection  of  expensive  ma- 
chinery and  sinking  a  shaft;  no  other  lands  could  have  been  selected, 
except  at  great  expense  and  at  places  inaccessible  to  a  railroad  or  to 
wagon  roads,  without  which  the  business  of  the  mining  company  could 
not  be  successfully  conducted :  Ileld^  that  a  necessity  existed  for  the  con- 
demnation of  the  land  in  controversy,  for  the  protection  and  advance- 
ment of  the  mining  interests  of  Storey  county.  Overman  S,  M.  Co.  v. 
Corcoran,  147. 

EQUITY. 

L  Equity — Effect  of  Reconveyance  of  Title. — S.  held  a  deed  of  mining 
ground  as  a  mortgage  to  secure  an  existing  indebtedness;  he  conveyed  the 
premises  to  P.,  and  after  two  or  more  transfers  of  the  title,  the  property 
was  re-deeded  to  S. :  Held,  that  when  the  title  returned  to  S.,  the  same 
equities  attached  to  it  in  his  hands  as  existed  at  the  time  he  made  the 
conveyance  to  P.     Brophy  M.  Co.  v.  Brophy  <k  D.  G.  tt  S.  M.  Co.,  101. 

Bonajlde  purchaser  is  not  affected  by  any  latent  equity  without  notice.  (See 
Purchaser,  1.)     101. 

ERROR. 

1,  Findings — Immaterial  Errors.  — ti^pon  areview  of  the  special  issues  found 

by  the  jury:  Held,  that  the  errors  relied  upon  by  the  appellant  were  im- 
material.    Lee  v.  McLeod,  158. 

2.  Errors  against  Respondent  will  not  be  Considered. — The  supreme 

court  will  only  consider  such  questions  as  are  assigned  as  error  by  appel- 
lant.    {Maker  v.  Swift,  14  Nev.  324,  affirmed.)     Moresi  v.  Swift,  215. 

Error  being  shown,  burden  is  on  the  state  to  show  that  no  injury  occurred. 
(SeeCrimmal  Law,  17.)    408. 

Continuance — Error  cured  by  presence  of  witness.  (See  Continuance,  2.) 
452. 

ESTOPPEL. 

1.  Estoppel — Instruction  must  be  Applicable  to  the  Case.— An  instruc- 
tion which  left  out  the  essential  ingredients  of  an  estoppel  applicable  to 
the  facts  of  this  case:  Held,  to  be  properly  refused.  Lee  v.  McLeod, 
158. 

%  Mortgagee  Accepting  Trust  as  Keeper — When  Estopped  from  De- 
nying Validity  of  Attachment  Lien. — A  mortgagee  of  personal  prop- 
erty, after  accepting  the  trust  as  keeper  of  the  property  for  the  sheriff, 
in  the  suit  of  an  attaching  creditor,  is  estopped  from  claiming  that  the 
lien  of  the  attachment  was  lost  by  any  act  of  his.     Moresi  v.  Swift,  215. 
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evidence. 

1.  E\'iDENt!E — Murder  in  the  First  Degree. — Held,  that  the  evidence  in 

this  case  is  sufficient  to  support  a  verdict  of  murder  in  the  first  degree. 
State  V,  Pritchord,  75. 

2.  Conflict  op  Evidence. — Kule  as  to  conflict  and  weight  of  evidence  en- 

forced. '  Ove7'7nan  S.  M.  Co.  v.  Corcoran,  147;  Lee  v.  McLeod,  158; 
Wells,  Fargo  &  Co.  v.  WeUer,  277;  Taft  v.  Kyle,  416;  Allen  v.  Reilly, 
452;  Tognini  v.  Kyle,  464;  Hixon  v.  Fixley,  475. 

3.  Malicious    Prosecution — Probable    Cause — Malice. — The  defendant 

caused  the  arrest  of  plaintifiT,  and  supported  its  charge  with  evidence 
sufficient  to  procure  his  commitment  and  indictment  for  embezzlement: 
Held,  that  this  was  prima  facie  evidence  of  the  existence  of  a  probable 
cause.     Ricord  v.  Central  Pac'ific  R.  R.  Co.,  168. 

4.  Plea  of  Former  Acquittal — Not  Evidence  as  to  Defendant's  Knowl- 

edge.— The  findings  of  the  jury  and  the  judgment  of  the  court  on  plaint- 
iff's plea  of  former  acquittal,  was  not  evidence  against  the  defendant,  to 
show  knowledge  on  its  pai't  that  plaintiff  had  been  acquitted  of  the  iden- 
tical charge  upon  which  it  caused  his  arrest.     Id. 

5.  Character  of  Evidence. — Held,  that  the  court  erred  in  excluding  evi- 

dence of  facts  within  the  knowledge  of  defendant  at  the  time  the  second 
prosecution  was  instituted^  tending  to  show  that  plaintiff  was  actually 
guilty  of  two  separate  and  distinct  offenses.     Id. 

6.  Agents  of  Wells,  Fargo  &  Co.,  Stockbrokers — Purchaser  of  Stock, 

Dealing  with  Stockbroker  as  Agent  of  W.,  F.  &  Co. — Promis- 
sory Note — Tp^nsaction  Construed  as  a  Contract,  not  a  Loan. — 
Rice  &  Peters  were  stockbrokers,  R.  was  also  agent,  and  P.  cashier  of 
the  express  and  banking  business  of  Wells,  Fargo  &  Co.,  in  Carson. 
Welter  called  at  the  banking  department  and  asked  R.  how  much  inter- 
est W.,  F.  &  Co.  would  charge  to  buy,  for  him,  fifty  shares  of  Ophir 
stock.  The  interest  was  agreed  upon,  and  R.  agreed  to  order  the  stock 
that  day.  The  stock  was  ordered  by  R.  &  P.,  through  their  brokers  in 
San  Francisco.  The  next  day,  W.,  at  R.'s  request,  executed  his  note  to 
W.,  F.  &  Co.,  for  the  amount  of  money  it  took  to  purchase  the  stock. 
R.  stated  that  any  name  besides  W.'s  would  be  sufficient,  as  W.  and  the 
stock  would  b6-  ample  security  for  the  amount  due.  This  note,  and 
another  executed  in  its  place,  were  taken  up,  and  replaced  by  the  note 
sued  upon.  W.  was  credited  upon  the  books  of  R.  &  P.  with  the  stock 
and  the  amount  of  money  stated  in  the  note.  R.  &  P.  received  credit 
with  W.,  F.  &  Co.  for  the  same  amount  as  so  much  money  deposited. 
W.  never  received  any  money  or  stock.  R.  &  P.  failed.  W.,  F.  &  Co. 
brought  suit  against  W.  upon  the  note.  The  question  was,  whether  the 
transaction  was  only  a  loan,  as  claimed  by  W.,  F.  &  Co.,  or  a  contract  to 
procure  the  stock,  as  claimed  by  W.  The  jury  found  a  general  verdict 
in  favor  of  W.,  and  there  were  forty -eight  special  findings:  Held,  upon 
a  review  of  the  testimony,  that  the  evidence  and  special  findings  sus- 
tained the  verdict.      Wells,  Fargo  <{?  Co.  v.  Welter,  276. 

7.  Idem — Instructions. — Held,  upon  a  review  of  the  instructions,  that  if, 

from  all  the  circumstances,  W.,  as  a  reasonable  man,  believed,  and  from 
the  conduct  of  R.,  as  agent  of  W.,  F.  &  Co.,  was  justified  in  believ- 
ing, that  he  was  dealing  with  W.,  F.  &  Co.,  through  their  agent;  and  if 
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H.  knew,  or  ought  to  have  known,  that  W.  so  believed;  and  that  as  a 
reasonable  man  he  was  justified  in  such  belief,  and  that  he  gave  the  note 
with  that  understanding;  then  if  R.  did  not  undeceive  him,  but  per- 
mitted him  to  execute  the  note  in  such  belief,  it  was  the  duty  of  the  jury 
to  find  a  verdict  in  favor  of  W.     Id, 

8.  Sufficiency  of  Evidence  to  Sustain  Verdict.— //eW,  upon  a  review 

of  the  testimony,  that  the  evidence  was  sufficient  to  sustain  a  verdict  of 
murder  in  the  first  degree,  against  both  of  the  defendants.  Stale  v. 
McLttTie,  345. 

9.  Evidence  to  Authorize  Order  for  Judgment. — A  judgment  roll  con- 

taining an  agreement  and  order  for  judgment,  and  the  minutes  of  the 
court  directing  a  judgment  to  be  entered  in  accordance  therewith,  is 
competent  evidence  tending  to  establish  the  facts  necessary  to  authorize 
the  court  to  enter  the  judgment  nunc  pro  tunc.     Ewing  v.  Jennings,  379. 

10.  Ground  of  Objection  Must  be  Stated. — The  particular  ground  of  an 
objection,  or  exception,  taken  to  the  admission  of  evidence  must  be 
stated.     LiglUle  v.  Deming,  389. 

11.  Evidence  of  Other  Indebtedness. — A  payment  of  five  hundred  dol- 
lars to  plaintiff  being  shown:  Held,  that  the  court  did  not  err  in  allow- 
ing plaintiff,  in  rebuttal,  to  testify  to  the  existence  of  other  indebtedness 
due  from  the  defendant  to  the  plaintiff  at  the  time  of  said  payment. 
Allen  v.  Reilly,^2, 

Motion  to  strike  out  testimony  of  witness.     (See  Witness,  1.)    49. 

Admissibility  of  threats.     (See  Ci'irainal  Law,  7. )    50. 

Motion  to  strike  name  of  attorney  from  roll.     (See  Attorney,  1.)    56. 

A  witness  convicted  of  an  infamous  crime  in  another  state  is  incompetent  to 
testify  in  this  state.     (See  Witness,  2.)    64. 

Possession,  not  open  and  notorious.     (See  Possession,  1.)     101. 

Motion  to  introduce  judgment  roll  in  a  former  suit  as  a  bar,  must  not  be  con« 
ditionaL     (See  Motion,  2.)     158. 

Character  of  proof  to  show  that  criminal  prosecution  was  conducted  by  a  cor- 
poration.    (See  Kailroads,  3,  4.)     167. 

Failure  of  proof  to  show  malicious  prosecution.     (See Nonsuit,  2.)     167. 

Advice  of  counsel  is  probable  cause  for  criminal  prosecution.  (See  Malicious 
Prosecution,  2,  3.)     168. 

Intent  and  motive  of  defendant  may  be  shown  in  an  action  for  libel,  to  repel 
malice  and  to  mitigate  exemplary  damages.     (See  Libel,  6.)     195. 

Validity  of  undertaking  for  attachment  can  not  be  raised  collaterally.  (See 
Attachment,  2.)    215. 

Witness  swearing  falsely — When  his  testimony  may  be  disregarded.  (See  Wit- 
ness, 3.)    216. 

If  findings  are  not  objected  to,  testimony  will  not  be  considered.  (See  Find- 
ings, 1.)    293. 

Statements  of  defendants  jointly  indicted  are  admissible  as  evidence  against 
the  party  making  the  statement.     (See  Criminal  Law,  13.)     345. 

Calling  attention  of  the  jury  to  the  conflicting  testimony  of  defendants,  is 
not  error.     (See  Instruction,  9.)    346. 

Appeal  from  judgment,  sufficiency  of  evidence  not  considered.  (See  Appeal, 
5.)    384. 

Assays  of  rock  taken,  after  a  mining  claim  is  located,  is  competent  evidence 
to  prove  existence  of  mineral  vein.     (See  Mining  Claim,  5.)    384. 
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DeliDquent  list  not  essential  to  the  right  of  action  for  taxes.  (See  Taxes,  6.) 
384. 

Findings  that  property  was  attached  sustained  by  the  evidence.  (See  At- 
tachment, 4.)    389. 

Evidence  to  establish  character  of  mineral  land — Map  of  United  States  sur- 
veyor  is  incompetent.     (See  Land,  3,  4.)    401. 

View  of  premises — Jury  receiving  evidence  out  of  court.  .(See  Criminal 
Law,  16.)    408. 

Discrepancy  in  date  of  note,  not  sufficient  to  declare  testimony  of  witness 
false.     (See  Witness,  4. )    416. 

Evidence  as  to  service  of  statement  on  motion  for  new  trial  must  be  pro- 
duced in  district  court.     (See  Statement,  4. )    450. 

Claim  and  delivery  of  personal  property — Sufficiency  of  evidence  to  estab- 
lish fraud.     (See  Fraud,  2.)    464. 

False  entry  in  books — Transaction  fraudulent.     (See  Fraud,  4. )    464. 

Sufficiency  of  evidence  to  establish  partnership.     (See  Partnership,  I.)    475. 

FINDINGS. 

1.  Findings  not  Objected  to — Testimony  will  not  be  Considered. — 
Where  there  is  no  motion  for  a  new  trial,  nor  other  objection  to  the  find- 
ings of  the  court,  the  testimony  in  opposition  thereto  will  not  be  con- 
sidered.    Basset  v.  Monte  Christo  O.  <(?  S,  M.  Co.^  293. 

When  findings  of  fact  will  be  presumed.     (See  Bankruptcy,  6. )    265. 

Findings  that  property  was  attached  by  SheriflF  sustained  by  the  evidence. 
(See  Attachment,  4.)    389. 

FORMER  ACQUITTAL. 
Plea  of  former  acquittal — Evidence  in  malicious  prosecution.     (See  Evi- 
dence, 4.)    168. 

FRAUD, 

1.  Claim  and  Delivery  of  Personal  Property — Fraud  may  be  In- 

ferred.— Where  fraud  is  charged,  express  proof  is  not  required,  but  it 
may  be  inferred  from  strong  presumptive  circumstances.  Tognini  v. 
Kyle,  464. 

2.  Idem — Sufficiency  of  Evidence  to  Establish  Fraud. — The  evidence  re- 

viewed and  held  sufficient  to  show  that  the  sale  of  the  personal  property 
was  made  with  intent  to  defraud  creditors,  and  that  the  vendees  parti- 
cipated in  the  fraud  of  the  vendor.     Id, 

3.  Conflict  of  Evidence. — Rule  as  to  weight  and  conflict  of  evidence  en- 

forced.    Id, 

4.  Instruction — False  Entry  iit  Books—Transaction  Fraudulent. — The 

court  instructed  the  jury  as  follows:  **  If  the  jury  believe  from  the  evi- 
dence that  the  transaction  between  plaintiffs  and  Nicholas  Luchessi,  in 
relation  to  the  order  for  the  payment  of  Biagio  Luchessi  was  fraudulent, 
and  there  was  a  false  entry  upon  plaintiffs'  books  to  show  payment  of 
this  order,  and  this  transaction  was  intended  to  hinder,  delay,  or  defraud 
Hansen,  then  you  must  find  for  the  defendant:**  Held,  that,  when  taken 
and  considered  with  other  instructions,  it  could  not  have  misled  the 
jury.  Id, 
Mortgage  executed  to  evade  payment  of  taxes — Contract  vitiated  by  fraud- 
ulent acts  of  mortgagee.     (See  Mortgage,  1,  3. )     114. 
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fraudulent  representations. 

X.  Sale  of  Mine— Fraudulent  Representations — Caveat  Emptor. — ^The 
rule  of  caveat  emptor  only  applies  when  buyer  and  seller  have  equal  op- 
portunities of  knowledge,  and  when  the  defect  complained  of  is  patent 
and  obvious  to  the  senses.  It  does  not  apply  to  a  case  where  the  seller 
of  a  mine  makes  representations  in  respect  to  matters  of  which  the 
buyer  has  no  knowledge,  and  no  means  at  hand  of  obtaining  knowledge. 
Fishback  v.  MUkr,  428. 

2.-  Idem — Sole  Inducement  to  Purchase. — It  is  not  necessapy  that  the 
fraudulent  representation  should  have  been  the  sole  and  exclusive  induce- 
ment to  the  purchase.  It  is  enough  that  it  may  have  constituted  a  ma- 
terial inducement.     Id, 

3.  Idem — Burden  of  Proof  that  Representations  were  not  Relied 
UPON. — When  representations  made  by  the  seller  are  shown  to  be  mate- 
rial and  false,  the  burden  is  upon  him  to  show  that  they  were  not  relied 
upon  by  the  buyer,  and  that  the  purchase  would  have  been  made  with- 
out the  representations.     Id. 

GROWING  CROPS. 
Injuries  to  growing  crops — Land  must  be  inclosed.     (See  Land,  1.)    259. 

GUARDIAN. 

Minor — Suit  properly  brought  in  name  of  guardian.     (See  Action,  1.)     167. 
If  minor  attains  his  majority  before  trial,  he  can  be  substituted  as  plaintiiST. 
(See  Action,  2.)     167. 

HOMESTEAD. 

1.  Homestead — ^Declaration  must  pe  Recorded. — ^No  person  is  entitled  to 

the  benefit  of  the  homestead  law  without  filing  a  written  declaration 
-    claiming  the  premises  as  a  homestead.     Lachman  v.  Walker^  422. 

2.  Homestead — Declaration  of,  must  be  Recorded— Right  op  Husband 

to  Mortgage. — ^A  homestead,  in  fact,  in  the  absence  of  a  recorded  dec- 
laration that  it  has  been  selected  as  such,  can  be  mortgaged  by  the 
husband  alone  without  the  consent  of  his  wife.     Child  v.  Singleton,  461. 

HOMICIDE. 

Instructions  relating  to  murder.     (See  Criminal  Law,  5.)    50. 

Character  of  deceased  in  cases  of  homicide — When  not  in  issue.  (See  Crim- 
inal Law,  9.)     188. 

Indictment  for  murder  need  not  state  the  character  of  weapon  used.  (See 
Indictment,  5.)    345. 

Sufficiency  of  evidence  to  sustain  verdict  of  murder  in  first  degree.  (See 
Evidence,  8.)    345. 

Motion  fco  examine  body  of  deceased.     (See  Criminal  Law,  14. )    346. 

Murder  in  the  first  degree  without  intent  to  kill.  (See  Criminal  Law,  18.) 
408. 

Meaning  of  words  "deliberate"  and  "premeditated."  (See  Criminal  Law, 
20.  J    408. 

Express  malice — Murder  in  the  first  degree.     (See  Criminal  Law,  21.)    408. 

Voluntary  killing  with  deadly  weapon  is  not  necessarily  murder  in  the  first' 
degree.     (See  Criminal  Law,  22.)    408. 
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indemnity. 

1.  Indemnity  upon  Lost  Note. — Indemnity  is  not  required  in  an  action  upon 
a  lost  promissory  note.     AIle7i  v.  lieilly,  453. 

INDICTMENT. 

1.  Indictment  fob  Embezzlement  —  Insufficiency  of. — The  indictment 

upon  which  plaintiff  was  first  tried,  failed  to  charge  that  the  money  he 
was  accused  of  embezzling  had  been  intrusted  to  him  by  his  employers: 
Held,  fatally  defective.     Ricord  v.  Central  Pacific  R,  R.  Co.,  168. 

2.  Opium  Act — Sufficiency  of  Indictment — Mode  of  Using  Opium  not 

Essential. — It  is  the  intent  to  use  opium  that  gives  character  to  the  act. 
The  mode  of  using  it  ''by  smoking  or  otherwise"  is  unessential,  and  need 
not  be  stated  in  the  indictment.     State  v.  On  Oee  How,  184. 

3.  Idem. — The  indictment  charged  that  the  defendant  "  did  unlawfully  resort 

to  a  room,  *  *  *  kept  to  be  used  by  persons  for  the  purpose  of  in- 
dulging in  the  use  of  opium,  *  *  *  and  then  and  there  so  kept  by 
some  person  or  persons  to  this  grand  jury  unknown,  for  the  pur]X)8e  of 
indulging  in  the  use  of  opium  *  *  *  by  smoking  or  otherwise:"  Held, 
that  the  words  "for  the  purpose  of  indulging  in  the  use  of  opium,"  as 
they  occur  in  the  latter  part  of  the  indictment,  refer  to  defendant,  and 
charge  his  purpose.     Id, 

4.  Idem — Place  of  Resort  must  be  Stated. — An  indictment  under  section 

G  of  the  opium  act  must  charge  the  defendant  with  goiug  to  a  house, 
room,  or  apartment  kept  "to  be  used  as  a  place  of  resort"  by  some  per- 
son or  persons  for  the  purpose  of  using  opium.  The  omission  of  the 
words  **  as  a  place  of  resort:"  Held,  a  fatal  defect.  Id. 
&.  Indictment  fob  Mubdeb — Chabacteb  op  Weapon  Used  Need  not  be 
Stated. — ^An  indictment  for  murder,  charging  that  defendants  killed  the 
deceased,  "by  then  and  there  shooting  him,"  is  sufficient,  without  stat- 
ing the  character  of  the  weapon  used  in  the  commission  of  the  offense. 
Slate  V.  McLane,  345. 

INSTRUCTIONS. 

1.  Instbucttons  must  be  Constbued  as  a  Whole. — In  determining  whether 

an  instruction  is  erroneous,  the  whole  charge  relating  to  the  same  subject 
must  be  taken  together  and  considered  as  an  entirety.  State  v.  PrUch- 
ard,  74. 

2.  Instructions  Calculated  to  Mislead  should  be  Refused. — An  instruc- 

tion which  is  calculated  to  mislead  the  jury  should  be  refused.  Thompson 
V.  Powning,  196i 

3.  Need  not  be  Repeated.  — The  action  of  the  court  in  refusing  certain  in- 

structions sustained,  upon  the  ground  that  the  principles  embodied 
therein  were  given,  in  substance,  in  other  instructions.     Id. 

4.  Instbuction  that  Publication  was  not  Privileged,  Erroneously  Re- 

fused.— The  court  refused  to  instruct  the  jury  that  "in  this  case  the 
defendant  does  not  plead  nor  rely  on  the  truth  of  the  matter  complained 
of,  and  I  charge  you,  as  a  matter  of  law,  that  the  publication  complained 
of  is  not  privileged,  therefore  there  is  no  legal  excuse  or  defense  setup  by 
the  defendant:"  Held,  error.     Id. 

5.  Instructions  Foreign  to  the  Issues  should  be  Refused. — Where  the 

question,  whether  the  alleged  libelous  article  was  or  was  not  privileged. 
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was  foreign  to  the  issues  raised  by  the  pleadings  and  proofs:  Held^  that 
the  instructioDs  given  upon  this  point,  although  containing  abstract 
principles  of  law  that  might  be  correct  in  certain  cases,  were  not  appli- 
cable to  the  facts  of  this  case,  were  calculated  to  mislead  the  jury,  and 
ought  to  have  been  refused.     Id, 

6.  Instbuctions— Substance  op,  Need  not  be  Repeated. — It  is  not  error 

for  the  court  to  refuse  an  instruction,  asked  by  the  defendant,  which  is 
given  in  substance  by  the  court,  in  as  clear  terms  and  as  favorable  to  the 
defendant.     State  v.  McLane,  346. 

7.  Must  be  Considered  as  an  Entirety. — ^The  court,  in  charging  the  jury, 

relative  to  the  instructions,  said:  "No  single  one  is  to  be  considered  by 
itself,  but  you  are  to  consider  them  all  as  one,  and  reconcile  what  you 
find  in  one  with  the  contents  of  all  of  them.  Therefore,  you  will  not 
apply  any  single  one  to  any  single  fact,  but  apply  them  all  in  the  con- 
sideration  of  every  fact:"  Held,'  that  the  jury  could  not  have  been  misled, 
by  this  instruction,  into  the  belief  that  no  single  instruction  given  at  de- 
fendant's request  was  perfect  in  itself.     Id. 

8.  Beasonable  Doubt. — An  instruction  upon  the  term  "reasonable  doubt," 

construed,  and  held  to  be  correct.     Id» 

9.  Calling    Attention  op  Jury    to    the    Conplictino   Testimony   op 

Dependants,  not  Error. — The  court,  in  referring  to  the  testimony  of 
the  defendants,  as  witnesses  in  their  own  behalf,  told  the  jury  that  they 
could  not  believe  them  both,  because  they  were  wholly  inconsistent,  as 
to  the  principal  fact  in  the  case:  Held,  that  this  was  not  an  infringe- 
ment upon  the  constitutional  prohibition  against  charging  juries  as  to 
matters  of  fact.     Id, 

10.  Omission  op  Court  to  Instruct  Jury  op  its  own  Motion,  not  Error. 
The  omission  of  the  court  to  instruct  the  jury  of  its  own  motion,  upon 
any  given  point,  is  not  error.  Special  instructions  should  be  prepared 
and  presented  to  the  court  for  allowance.     Id. 

Assault  with  intent  to  kill.     (See  Criminal  Law,  2.)    33. 
Assault — Burden  of  showing  justification.     (See  Criminal  Law,  3,  4.)    33. 
Instructions  relating  to  murder.     (See  Criminal  Law,  5.)    50. 
Credibility  of  defendant  as  a  witness.     (See  Criminal  Law,  6. )    50l 
Instructions  must  be  applicable  to  the  case.     (See  Estoppel,  1.)     158. 
Advice  of  counsel  is  probable  cause  for  criminal  prosecution.     (See  Malicious 

Prosecution,  2,  3.)     168. 
Attachment  lien — Failure  of  officer  to  keep  possession.  (See  Attachment,  3.) 

215. 
Chattel  mortgage — Delivery  of  possession  of  personal  property — Continued 

change  of  possession.     (See  Possession,  3,)    215. 
Constructive  possession  of  personal  property  under  attachment  is  sufficient. 

(See  Possession,  4.)    215. 
When  testimony  of  witness,  swearing  falsely,  should  be  disregarded.     (Sea 

Witness,  3.)    216. 
Purchaser  of  stocks  dealing  with  stockbrokers  as  agents  of  Wells,  Fargo  & 

Co.     (See  Evidence,  7.)    276. 
Taking  money  from  a  person  not  necessarily  robbery.     (See  Criminal  Law, 

19.)    408. 
Meaning  of  words,  *  deliberate  "  and  *' premeditated."    (See  Criminal  Law, 

20.)    408. 
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Express  malice — Murder  in  the  first  degree.     (See  Criminal  Law,  21.)    408. 
Voluntary  killing  with  deadly  weapon — Not  necessarily  murder  in  the  first 

degree.     (See  Criminal  Law,  22. )    408. 
Sale  of  mine — ^Fraudulent  representations.  (See  Fraudulent  Ilepresentations, 

1.)    428. 
Fraudulent  representations->-Sole  inducement  to  purchase,    (See  Fraudulent 

Representations,  2.)    428. 
Burden  of  proof  that  representations  were  not  relied  upon.     (See  Fraudulent 

Representations,  3.)    428. 
Fraud  may  be  inferred.     (See  Fraud,  1.)    464. 
False  entry  in  books.     (See  Fraud,  4.)    464. 

INSOLVENCY. 
See  Bankruptcy. 

INTENT. 

Assault  with  intent  to  kill — Burden  of  showing  justification.    (See  Criminal 

Law,  3,  4.)    33. 
Libel — ^Intent  and  motive  of  defendant  may  be  shown.    (See  Libel,  6.)     195. 
Murder  in  the  first  degree  without  intent  to  kilL     (See  Criminal  Law,  18.) 

408. 

INTEREST. 

1.  Interest  to  be  Recovered  must  be  Inserted  in  the  Judgment. — If  a 

party  claims,  and  is  entitled  to  any  interest,  it  should  be  inserted  in  the 
judgment.     (Hawley,  J.)    Solen  v.  V.  d:  T.  R.  J?.  Co.,  313. 

2.  Interest  Allowed  in  Actions  ex  Delicto. — Interest  is  allowable  upon 

the  amount  of  a  judgment  recovered  in  an  action  ex  delicto,     (Beatty,  C. 
J.,  and  Leonard,  J.)    Id. 
Amount  of  interest  allowed — Mistake  in  favor  of  appellant.     (See  Appeal  6; 
Verdict,  1.)    452. 

JUDGMENT. 

1.  Judgment  of  Dismissal,  when  no  Summons  has  been  Served,  should 

BE  without  Prejudice. — V^hen  a  case  is  not  at  issue,  the  merits  can 
not  be  considered.     Cedar  Hill  M,  Co.  v.  Jacob  Little  M.  Co.,  302. 

2.  Action  upon  Judgment — ^Necessity  for. — An  action  upon  a  domestic 

judgment  can  be  maintained  in  this  state  when  there  is  no  necessity  for 
bringing  the  suit,  except  such  as  has  been  occasioned  by  the  fault  of  the 
judgment  creditor,  and  in  such  an  action  interest  can  be  recovered, 
although  no  interest  is  specified  in  this  judgment.  (Dissenting  opinion 
of  Beatty,  C.  J.)    Solen  v.  V.  <t-  T.  R.  R.  Co.,  313. 

3.  Idem. — ^Neither  the  common  law  nor  the  practice  gives  to  a  judgment 

creditor  an  absolute  right  of  action  on  a  domestic  judgment,  unless  such 
action  is  necessary,  in  order  to  enable  plaintiff  to  have  the  full  benefit  of 
his  judgment;  he  can  not  by  his  own  neglect  cause  the  necessity,  and 
then  invoke  that  condition  in  justification  of  the  suit.  (Concurring 
opinion  of  Leonard,  J. )    Id. 

4.  Judgment  by  Default — Authority  of  Clerk  to  Enter  Judgment. — In 

a  suit  upon  a  judgment,  the  defendant  appeared  and  filed  a  demurrer 
The  defendant's  attorney  subsequently  filed  with  the  clerk  a  written 
withdrawal  of  the  demurrer:  Held,  that  defendant,  by  withdrawing  his 


508  Index. 

demurrer,  without  obtaining  leave  of  the  court  to  file  an  answer,  left  his 

case  in  a  position  to  have  his  default  noted  at  any  time,  upon  the  request 

of  the  plaintiff,  and  that  the  clerk  was  authorized  to  enter  judgment 

against  him  by  default.     Ewinfj  v.  Jennings,  379. 
5.  Judgment  Kunc  pro  Tunc; — Whenever  a  clerk  fails  to  enter  a  judgment 

ordered  by  the  court,  it  is  within  the  power  of  the  court  to  order  such 

judgment  to  be  entered  nunc  pro  tunc.     Id. 
Judgment  of  justice  of  the  peace  in  a  criminal  case,  rendered  on  Sunday,  is 

void.     (See  Sunday,  1.)     146. 
Motion  to  introduce  judgment  roll  in  a  former  suit  as  a  bar,  must  not  be 

conditional.     (Sec  Motion,  2. )     158. 
Judgment  for  delinquent  taxes  must  include  the  penalty.  (See  Taxes,  4.)  234, 

259. 
Interest,  to  be  recovered,  must  be  inserted  in  the  judgment.     (See  Interest, 

1.)     313. 
Sufficiency  of  complaint  in  suit  upon  a  judgment.     (See  Pleadings,  1.)     379. 
Judgment  by  default  should  not  be  set  aside  for  mere  technical  defense. 

(See  Default,  1.)    379. 
Evidence  to  authorize  judgment  nunc  pro  tunc.     (See  Evidence,  9. )     379. 
Appeal  from  judgment — Sufficiency  of  evidence  not  considered.    (See  Appeal, 

5.)    384. 

JUDGMENT   ROLL. 

Motion  to  introduce  judgment  roll,  in  a  former  suit  as  a  bar,  must  not  be 
conditional.     (See  Motion,  2. )     158. 

JUKY. 

1.  JuBOB — Incompetency  of — Conscientious  Scruples. — A  juror  who  states 

that  in  a  case  where  the  punishment  is  death  he  would  not  find  the  de- 
fendant guilty  upon  circumstantial  evidence,  is  an  incompetent  juror. 
State  V.  Pritcliard,  l4t. 

2.  Idem — Allowance  of  Challenge  not  Subject  to  Review. — The  allow- 

ing of  challenges  by  the  court  for  implied  bias  is  not  subject  to  review. 
{State  V.  Larkin,  11  Nev.  314,  affirmed.)    Id. 

3.  Challenge  to  Jurors — When  must  be  Taken. — The  bill  of  exceptions 

shows  that  C.  O.  Appleburg  and  eleven  other  jurors  were  examined  and 
passed  by  both  parties,  for  cause,  and  were  in  the  box,  when  inquiry 
was  made  of  counsel  for  appellant,  whether  he  had  any  peremptory  chal- 
lenges; that  appellant  then  refused  to  exercise  his  right,  and  thereafter 
passed  his  challenge  several  times,  and  did  so  after  notice  from  the  court 
that,  in  so  passing  his  challenge,  he  would  be  considered  as  having  ac- 
cepted all  the  jurors  then  in  the  box.  The  state  interposed  several 
challenges,  and  as  often  as  a  juror  was  challenged,  another  name  was 
drawn,  thus  keeping  the  panel  full.  When  the  state  ceased  challenging, 
no  challenge  had  been  taken  by  appellant,  and  he  then  challenged  Ap- 
pleburg: Held,  that  the  court  erred  in  disallowing  this  challenge.  (Haw- 
ley,  J.,  dissenting.)    Id.  75. 

4.  Idem — Waiver. — Held,  thatthe  factsstated  in  the  bill  of  exceptions  didnot 

constitute  a  waiver  on  the  part  of  the  defendant  to  interpose  a  challenge 
to  the  juror  Appleburg  at  any  time  before  the  jury  was  sworn.  (Hawley, 
J.,  dissenting.)    Id, 


Index.  509 

6.  Misconduct  of  Juror— When  not  Sufficient  to  Authorize  a  New 
Trial.  — The  fact  that  a  juror,  during  a  recess  of  the  court,  had  a  con- 
versation with  plaintiffs  counsel,  upon  some  immaterial  matters  connected 
with  the  trial,  and  was,  at  times  during  the  trial,  inattentive  and  indif- 
ferent to  the  presentation  of  plaintiff's  case,  is  not  sufficient  to  authorize 
a  new  trial.     Lee  v.  McLeod^  158. 

6.  Idem — When  Objections  must  be  Made. — If  plaintiff  thought  that  the 
acts  of  the  juror  were  calculated  to  unduly  influence  the  result  of  the 
trial,  it  was  his  duty  to  have  called  the  attention  of  the  court  to  such 
misconduct  at  the  time.  He  should  not  be  permitted  to  take  the  chances 
of  a  verdict  in  his  favor,  and  wait  till  after  the  verdict  is  rendered 
against  him  before  making  any  objection.     Id, 

Disqualification  of  juror — When  not  ground  for  a  new  trial.  (See  Criminal 
Law,  1.)     33. 

Jury  viewing  premises — Receiving  evidence  out  of  court.  (See  Criminal  Law, 
15,  16.)     407. 

JUSTICE  OF  THE  PEACE. 

•1.  Transfer  of  Cause  from  Justice's  Court  to  the  District  Court— Ques- 
tion OF  Right  of  Possession. — Where  the  trial  of  a  case,  in  a  justice's 
court,  involves  a  question  of  possession,  and  a  right  of  possession  of  real 
estate,  the  case  should  be  transferred  to  the  district  court.  Tull  v.  An- 
derson,  426. 

A  judgment  of  a  justice  of  the  peace,  in  a  criminal  case,  rendered  on  Sun-, 
day,  is  void.     (See  Sunday,  1.)     146. 

KEEPER. 

Mortgagee  accepting  trust  as  keeper — When  estopped  from  denying  validity 
of  attachment  lien.     (See  Estoppel,  2.)     215. 

KNOWLEDGE. 

ICnowledge  of  dissolution  of  partnership — Lapse  of  time  to  be  considered. 
(See  Partnership,  5.)    475. 

LAND. 

1.  Injuries  to  Growing  Crops  —  Land  must  be  Inclosed. — Under  the 

statutes  of  this  state,  no  action  can  be  sustained  for  injuries  done  to  real 
estate,  or  to  the  crops  growing  thereon,  by  horses  and  cattle  that  are  al- 
lowed to  run  at  large,  unless  the  land  is  inclosed  with  a  lawful  fence. 
Chase  v.  Chasey  259. 

2.  Land  Laws  Construed  —  When  Patent  will  not  be  Issued. — In 

construing  the  land  laws  of  this  state:  Held,  that  no  patent  can  be  issued 
in  the  name  of  any  person  who  has  already  purchased  from  the  state 
three  hundred  and  twenty  acres  of  land.  State  ex  rel.  Farts  v.  Hatch,  304. 

3.  Evidence   to    Establish    Character   of   Mineral   Land  —  Map   of 

United  States  Surveyor  Incompetent. — Plaintiff  offered  to  show  that 
the  land,  on  which  the  wood  was  cut,  had  been  returned,  and  denomi- 
nated mineral  lands  on  the  map  of  the  township,  regularly  made  and 
filed  by  the  United  States  surveyor:  Held,  that  the  testimony  was  prop- 
erly excluded  by  the  court.     Merrill  v.  Dixon,  401. 

4.  Minepjil  must  be  Valuable. — The  mere  fact  that  the  land  contained 

**  copper,  gold,  and  silver-bearing  quartz,"  does  not  impress  it  with  the 
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character  of  mineral  land,  within  the  meaning  of  the  act  of  congress, 

excluding  mineral  lands  from  the  grant.     Only  lands  valuable  for  mining 

purposes  are  reserved  from  sale.     Id, 
Mining  and  milling  act  for  the  condemnation  of  land  is  constitutional.     (See 

Constitution,  2.)     147. 
Necessity  for  condemnation  of  land.     (See  Eminent  Domain,  1.)     147. 
Claim  and  delivery — Owner  of  land  entitled  to  wood  cut  thereon.     (See 

Claim-  and  Delivery,  1 . )    401 . 

LEGAL  TITLE. 

A  quitclaim  deed  is  sufficient  to  convey  the  legal  title.     (See  Deed,  1.)     101. 
Bona  fide  purchaser  is  not  affected  by  any  latent  equity  without  notice.     (See 
Purchaser,  1.)     101. 

LIBEL. 

1.  Libel — Proprietoiis  of  Newspapers — Proceedings  in  Court — Privi- 

leged Communications. — The  public  have  a  right  to  know  what  takes 
place  in  a  court  of  justice,  and  unless  the  proceedings  are  of  an  immoral, 
blasphemous,  or  indecent  character,  or  accompanied  with  defamatory  ob- 
servations or  comments,  the  publication  is  privileged:  Hcldf  that  the 
court  did  not  err  in  refusing  to  allow  plaintiff  to  introduce  a  copy  of  his 
complaint  as  published  in  defendant's  newspaper.  Thompson  v.  Pown- 
ing,  195. 

2.  Subsequent  Publications. — The  defendant  published  in  his  newspaper 

this  article:  "  The  Reno  correspondent  of  the  Truckee  Republican  has 
the  following  concerning  our  libel  suit:  *  The  opinion  is  prevalent  that  it 
is  a  clear  case  of  bulldosing  and  an  underhanded  scheme  concocted  by 
PowningJs  enemies  to  ruin  him  financially:' "  Held,  that  it  was  properly 
excluded  as  evidence;  that  it  did  not  come  within  the  rule  which  permits 
subsequent  publications  to  be  introduced  in  evidence  for  the  purpose  of 
showing  malice.     (Beatty,  C.  J.,  dissenting.)     Id, 

3.  Pleadings — Items  op  News — When  no  Justification. — Proprietors  of 

newspapers  are  not  entitled,  under  the  law,  to  claim  any  justification  in 
publishing  items  of  news  or  detailing  occurring  events  that  are  libelous 
in  their  character.     Id. 

4.  Ignorance  of  Proprietors  no  Excuse. — Newspaper  proprietors  are  not 

to  be  released  from  any  liability  on  account  of  any  ignorance,  inadver- 
tence, or  thoughtlessness  on  their  part,  nor  for  matter  published  without 
their  knowledge  or  authority.  Id. 
6.  Rights  and  Privileges  of  Newspaper  Proprietors — Same  as  Individ- 
uals.— Proprietors  of  newspapers  are  liable  for  what  they  publish  in  the 
same  manner  as  other  individuals,  and  are  subject  to  the  same  rules, 
rights,  and  privileges.     Id, 

6.  Pleadings — Evidence — ^Intent  and  Motive  of  Defendant — Exemplary 

Damages. — Defendant,  in  his  answer,  admitted  the  publication  of  the 
alleged  libelous  article;  but  averred  that  he  was  not  guilty  of  any  malice, 
or  wrongful  misconduct:  Held,  that  \mder  the  pleadings  he  had  the  right 
to  show  the  circumstances  \mder  which  the  publication  was  made,  and  to 
introduce  any  evidence  which  tended  to  throw  any  light  upon  his  intent 
and  motive,  not  in  mitigation  of  the  actual  damages  sustained  by  plaintiff, 
but  as  tending  to  repel  malice  and  to  mitigate  exemplary  damages.     Id. 

7.  Action  for  Libel — ^What  must  be  Shown. — In  order  to  maintain  this 


Index.  511 

species  of  action,  it  is  necessary  that  there  should  be  malice  in  the  de- 
fendant and  an  injury  to  the  plaintiff,  and  that  the  words  of  the  article 
should  be  untrue.     Id,  196. 

8.  Presumption  of  Malice. — The  law  always  presumes  that  in  the  publica- 

tion of  an  article  which  is  libelous  upon  its  face,  it  was  published  with 
malicious  intent.     Id, 

9.  Actual  Damages — Pecuniary  Loss. — Held,  that  under  the  findings  of 

the  jury,  the  plaintiff  was  entitled  to  actual  damages,  that  is,  compensa- 
tion for  the  injury  he  had  received  by  reason  of  the  libelous  publication, 
to  which  might  be  added  any  pecuniary  loss,  if  any,  sustained  by  him, 
independent  of  the  motive  or  intent  with  which  the  publication  was 
made.     Id, 

10.  Expenses  and  Costs. — Held,  that  the  plaintiff,  in  actions  of  this  kind, 
is  not  always  entitled  to  recover  the  expenses  and  costs  that  may  have 
been  incurred  by  the  prosecution  of  his  suit  from  the  simple  fact  that  he 
is  entitled  to  a  verdict  in  his  favor.     Id, 

11.  Nominal  Damages. — ^Where  there  is  no  ill-will  or  malice  on  the  part  of 
the  defendant,  no  special  damages,  actual  injury,  or  pecuniary  loss,  al- 
leged or  proven,  the  jury  may  find  a  verdict  for  only  nominal  damages. 
Id, 

12.  Whether  Article  is  Libelous,  when  a  Question  of  Fact. — When  the 
language  of  the  article  complained  of  is  susceptible  of  different  construc- 
tions, it  should  be  submitted  to  the  jury  as  a  question  of  fact,  whether  it 
was  libelous  or  not.     Id, 

Instruction  that  publication  was  not  privileged — Erroneously  refused.     (See 

Instruction,  4.)     196. 
Instructions  foreign  to  the  issues  should  be  refused.     (See  Instruction,  5.) 

196. 

LIEN. 

Mechanic's  lien  law — Payment  to  contractor — Rights  of  sub-contractor.  (See 
Mechanic's  Lien,  1.)    58. 

Lien  of  attachment — When  superior  to  lien  of  chattel  mortgage.  (See  At- 
tachment, 1.)    215. 

Attachment  lien — Failure  of  officer  to  keep  possession.  (See  Attachment,  3.) 
215. 

Laborer's  lien — To  whom  notice  must  be  fi:iven — Time  for  commencement  of 
action  upon  disputed  claim.     (See  Stat.  4,  5.)     395. 

Vendor's  Lien.     (See  Vendor's  Lien. )    444. 

LIMITATION. 
Foreclosure  of  mortgage  and  bonds.     (See  Mortgage,  4.)    293. 

LOST  INSTRUMENTS. 

1.  Lost  Note. — Indemnity  is  not  required  in  an  action  upon  a  lost  promissory 
note.    Allen  v.  ReUly,  453. 

MALICE. 

Malicious  prosecution — Probable  cause.  (See  Malicious  Prosecution,  1;  Evi- 
dence, 3.)    168. 

tiibel — Intent  and  motive  of  defendant  may  be  shown  to  repel  malice.  (See 
Libel,  6.)     195. 
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Presumption  of  malice  in  action  for  libel.     (See  Libel,  8. )     196. 

Murder  in  the  first  degree — Express  malice.     (See  Criminal  Laiis  2L)    408. 

MALICIOUS  PROSECUTION. 
L  Malicious  Prosecution — Probable  Cause — Malice. — In  an  action  for 
malicious  prosecution  it  devolves  upon  the  plaintiff  to  show  affirmatively 
that  the  prosecution  was  malicious  and  without  probable  cause.     Ricord 
V.  Central  Pacific  R.  R.Co.y  167. 

2.  Probable  Cause — Advice  op  Counsel. — Advice  of  counsel  after  a  full 

disclosure  of  facts,  justifies  the  institution  of  a  criminal  prosecution. 
Id.  168. 

3.  Idem — Instruction. — The  defendant  affirmatively  showed  that  it  acted 

in  perfect  good  faith,  under  the  advice  of  counsel,  and  the  decisioaof  the 
district  court  and  of  the  supreme  court  that  there  was  good  reason  to 
charge  a  second  offense  for  embezzlement:  Held,  that  the  court  erred  in 
not  instructing  the  jury  that  there  was  probable  cause  for  the  prosecu- 
tion.    Id. 

Corporations  may  be  held  liable  for  malicious  prosecution.  (See  Kailroads, 
2-4.)     167. 

Failure  of  proof  to  show  malicious  prosecution.     (See  Nonsuit,  2. )     167. 

Plea  of  former  acquittal — Evidence  of.     (See  Evidence,  4.)     168. 

Embezzlement — One  or  more  offenses.     (See  Embezzlement,  1.)     168. 

Character  of  evidence  in  malicious  prosecutions.     (See  Evidence^  5.)     168. 

MANDAMUS. 

1.  Mandamus  will  not  Issue  before  Respondent  is  in  Actual  Default. 

Relator  was  to  be  tried  in  the  district  court  for  a  violation  of  a  munic- 
ipal ordinance.  He  demanded  a  jury  trial.  The  court  announced  that 
he  would  try  the  case  without  a  jury,  and  thereupon  set  the  case  for  trial 
on  May  1 :  Held,  that  the  respondent  was  not  in  actual  default,  even  if 
relator  was  entitled  to  a  jury  trial,  and  that  the  writ  of  mandamus  should, 
not  be  issued.     State  ex  rel.  Ah  Chow  v.  Rising,  164. 

2.  Mandamus. — Where  the  law  specially  enjoins  a  duty  upon  the  county 

conunissioners,  and  leaves  them  no  discretion,  mandamus  is  the  proper 
remedy  to  enforce  the  performance  of  the  law.     Mau  <£?  Co.  v.  Liddk, 

271. 

MECHANICS'  LIENS. 

1.  Mechanic's  Lien  Law — Payments  to  Contractor — Rights  of  Sub-con- 
tractors.— In  construing  the  mechanic's  lien  law  (Stat.  1875,  122): 
Held,  that  the  legislature  intended  to  give  sub-contractors  and  material 
men  direct  liens  upon  the  premises  for  the  value  of  their  labor  and  mate- 
rials, regardless  of  payments  on  the  principal  contract  made  prior  to  the 
time  within  which  the  law  required  a  notice  of  their  claim  to  be  re- 
corded. {Hunter  v.  Truckee Lodge,  14  Nev.  24,  affirmed.)  Lorikey  v.  Cook, 
68. 

MINING  CLAIMS. 

1.  Location  of  Mining  Claim — Discovery  of  Lode. — No  valid  location  of  a 
mining  claim  can  be  made  until  a  vein,  or  deposit,  of  gold,  silver,  or 
metalliferous  ore,  or  rock,  in  place,  has  been  discovered.  Overman  S.  M. 
Co,  V.  Corcoi'an.  147. 


Index.  513 

2.  Mining  Claim — Sitpfictent  Marking  of  Boundary  Lines.  —  Where 

stakes  and  stone  monuments  were  put  at  each  comer  of  the  claim,  and 
at  the  center  of  each  of  the  end  lines:  Heldy  to  be  a  sufficient  marking 
of  the  boundaries.  Southern  Cross  G,  <k  S.  M.  Co,  v.  Eurojpa  M,  Co., 
383. 

3.  Record  of  Claim,  when  not  Necessary. — A  record  is  not,  under  the 

laws  of  congress,  essential  to  the  validity  of  a  mining  claim,  unless  made 
obligatory  by  local  regulations.     Id, 

4.  Notice  of  Location. — A  notice  of  location,  which  called  for  stone  monu- 

ments at  each  corner  of  the  claim,  and  described  it  as  being  bounded  by 
four  other  well-known  claims:  Held,  sufficiently  definite,  as  to  the  locus 
of  the  claim.     Id, 

5.  Assays  of  Rock  Taken  after  Location  of  Claim — ^Competent  Evidence 

TO  Prove  Existence  of  Mineral  Vein. — Assays  of  rock  which  was 
taken  from  a  mining  claim,  long  after  the  date  of  its  location,  are  compe- 
tent evidence,  as  tending  to  show  that  the  locators  had  discovered  a  vein 
at  the  time  of  the  location.     Id.  384. 

Mining  and  Milling  Act— Constitutional.     (See  Constitution  2.)     147. 

Necessity  for  condemnation  of  land  for  mining  purposes.     (See  Eminent  Do- 
main, 1.)     147. 

Tax  on  proceeds  of  mines.     (See  Taxes,  9.)    384. 

Sale  of  mine — Fraudulent  representations.     (See  Fraudulent  Representa- 
tions, 1^.)    428. 

MINOR. 

Suit  by  minor,  properly  brought  in  name  of  guardian.      (See  Action,   1.) 

167. 

If  minor  attains  his  majority  before  trial,  he  can  be  substituted  as  plaintiff. 

(Se6  Action,  2.)     167. 

MORTGAGE. 

1.  Mortgage  Executed  to  Evade  Payment  of  Taxes. — Upon  a  review  of 

the  testimony:  Ileld^  sufficient  to  show  that  the  mortgage,  sought  by 
plaintiff  to  be  foreclosed,  was,  at  the  request  of  the  mortgagee,  executed 
to  a  citizen  of  California  for  the  sole  purpose  of  preventing  an  assess- 
ment and  of  evading  the  payment  of  taxes  in  the  state  of  Nevada, 
upon  the  money  at  interest  secured  thereby.  (Hawley,  J.,  dissenting.) 
Drexlery.  Tyrrell,  114. 

2.  Idem — Mortgage  Void. — Heldy  that  the  mortgage  in  question,  having 

been  so  executed  at  the  instance  and  request  of  the  mortgagee,  was  ille- 
gal and  void.     Id. 

3.  Idem— Contract  Vitiated  by  Fraudulent  Acts  of  Plaintiff. — The 

fraud  consisted  in  the  turpitude  of  the  motive  which  influenced  the 
mortgagee  at  the  time  of  the  execution  of  the  mortgage.     Id. 

4.  Foreclosure  of  Mortgage — Bonds — Statute  of  Limitations. — Suit  to 

foreclose  mortgage  was  commenced  more  than  four  years  after  the  date 
of  the  mortgage,  or  trust  deed,  but  less  than  four  years  after  the  bonds 
secured  thereby  became  due:  Held,  that  the ^ action  was  not  barred  by 
the  statute  of  limitations.  Bassett  v.  Monte  Christo  G.  &  S.  M.  Co., 
293. 

5.  Record  of  Mortgage — ^Notice. — When  a  mortgage  is  duly  recorded,  it 

secures  the  mortgagee  against  third  persons  to  the  san  e  extent  that  he 
is  secured  against  the  mortgagor.     Id, 
Vol.  XV— 33 
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Debts  secured  by  mortgage  are  taxable.     (See  Taxes,  3. )     114. 

Mortgagee  accepting  trust  as  keeper — When  estopped  from  denying  validity 
of  attachment  lien.     (See  Estoppel,  2. )    215. 

Chattel  mortgage — Delivery  of  possession  and  continued  change  of  posses- 
sion.    (See  Possession,  3.)    215. 

Duplicate  mortgage  of  corporation — Ratification  unnecessary.  (See  Corpo- 
ration, 3.)    293. 

Kight  of  husband  to  mortgage  property  not  recorded  as  a  homestead.  (See 
Homestead,  2.)    461. 

MOTION. 

1.  Motion  to  Redeliver  Possession  op  Property  made  before  Appeal  is 

Perfected,  Denied. — At  the  time  the  motion  was  made,  no  notice  of 
appeal  from  the  judgment  had  been  given,  and  at  the  time  the  court 
denied  the  motion  for  the  redelivery  of  the  possession  of  the  premises, 
the  appeal  from  the  judgment  had  not  been  perfected:  Held,  that  the 
order  of  the  court  denying  the  motion  was  correct.  Heese  G,  <fc  S,  M, 
Co,  v.  Rye  Patch  C,  At,  <&:  M,  Co,,  143. 

2.  Motion — When  must  not  be  Conditional. — ^Where  certain  motions, 

offers,  and  requests  were  made  by  counsel  to  introduce  the  judgment  roll 
in  a  former  suit  as  a  bar  '^  upon  condition  that  the  court  would,  in  ad- 
vance, hold,"  before  certain  other  evidence  was  withdrawn,  **that  the 
judgment  and  findings  in  the  former  suit  were  conclusive  of  the  issues  in 
this  suit:"  Held,  that  the  motion  and  the  offer  were  conditional;  that  the 
court  was  justified  in  refusing  to  give  any  opinion  in  advance  and  for 
this  reason  it  did  not  err  in  excluding  the  judgment  in  the  former  suit 
as  evidence.     Lee  v.  McLeod,  158. 

Motion  to  strike  out  testimony.     (See  Witness,  1.)    49. 

Motion  to  strike  name  of  attorney  from  roll.     (See  Attorney,  1.)    66. 

Motion  to  examine  body  of  deceased.     (See  Criminal  Law,  14. )    346. 

MURDER. 
See  Homicide. 

NECESSITY. 

Necessity  for  condemnation  of  land  for  mining  purposes.'    (See  Eminent 

Domain,  1.)    147. 
Necessity  for  action  upon  judgment.     (See  Judgment,  2,  3.)    313. 

NEW  TRIAL. 

Disqualification  of  juror— When  not  ground  for  new  triaL  (See  Criminal 
Law,  1.)    33., 

Misconduct  of  juror — When  not  ground  for  new  trial.     (See  Jury,  5.)    158. 

If  findings  are  not  objected  to — Testimony  will  not  be  considered.  (See  Find- 
ings, 1.)    293. 

Statement  must  be  served  in  time.     (See  Statement,  3.)    450. 

Evidence  as  to  service  of  statement  must  be  produced  in  the  district  court 
(See  Statement,  4.)    450. 

NEWSPAPER  PROPRIETORS. 

When  responsible  for  libelous  publication.     (See  Libel,  1-12.)    195. 
Proceedings  in  court  are  privileged  communications.     (See  Libel,  1.)     195. 
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NONSUIT. 

1.  NoNSCTT — ^Whex  Granted. — A  nonsuit  can  only  be  granted  upon  the 

grounds  stated  in  the  statute  and  in  the  manner  therein  provided.  Bums 
V.  Rode/er,  59. 

2.  Nonsuit— Failttrb    of.  Proof    to  Show  Malicious    Prosecution. — 

Bicord  was  first  arrested  for  embezzlement,  was  tried  and  acquitted.  He 
was  then  arrested  for  grand  larceny,  and  released;  was  afterwards 
charged  with  same  offense  before  another  magistrate,  and  held  for  em- 
bezzlement; was  then  taken  before  the  district  judge  on  habeas  corpus 
and  remanded  for  obtaining  money  on  false  pretenses;  then  came  before 
the  supreme  court  on  habeas  corpus^  and  was  remanded  for  embezzle- 
ment. (11  Nev.  287.)  Subsequently  he  was  indict<ed  for  embezzlement, 
pleaded  former  acquittal,  and  this  plea  was  found  true  by  the  jury.  He 
then  instituted  this  suit  for  malicious  prosecution  for  his  second  and  third 
arrest  and  second  indictment  and  trial  for  embezzlement:  Heldf  that  the 
court  erred  in  refusing  to  grant  a  nonsuit  upon  the  ground  that  there  was 
no  proof  that  the  prosecution  was  maliciously  instituted  without  proba- 
ble cause.     Ricord  v.  Central  Pacific  R,  R,  Co,,  167. 

NOTES. 
See  Bills  and  Notes. 

NOTICE. 

Notice  of  intention  to  apply  for  pardon.     (See  Pardon,  2.)    64. 

Notice  of  equity  of  third  person — Payment  of  money  before  receiving  notice, 
(See  Payment,  1.)    lOL 

Bona  fide  purchaser  is  not  affected  by  any  latent  equity  without  notice.    (See 
Purchaser,  1.)     101. 

Possession  is  not  notice  of  unrecorded  defeasance.     (See  Possession,  1.)     101. 

Record  of  Mortgage — ^Notice.     (See  Mortgage,  5. )    293. 

Notice  of  location  of  mining  claim.     (See  Mining  Claim,  4.)    383. 

Act  to  protect  wages  of  labor — To  whom  notice  must  be  given.     (See  Stat- 
utes, 4.)    395. 

Notice  of  dissolution  of  copartnership.     (See  Partnership  2. )    475. 

Notice  that  mining  stocks  will  be  sold  unless  margins  are  made  good.     (See 
Stodt,  1.)  •  475. 

OBJECTIONS. 

1.  Objections  not  made  in  Court  belowwillnot  be  Considered. — The 

objection  that  the  trust  deed  was  void  for  want  of  the  requisite  stamps, 
not  having  been  made  in  the  court  below,  will  not  be  considered.  BassHt 
V.  Monte  Christo  O.  <k  S.  M.  Co,,  294. 

2.  Idem. — An  objection,  clai  ning  that  the  court  erred  in  allowing  an  affidavit 

for  continuance  to  be  read  to  the  jury,  not  having  been  made  in  the  dis- 
trict court,  will  not  be  considered  for  the  first  time  on  appeal,  ttate  v. 
McLane,  346. 

3.  Objection — Ground  of,  must  be  Stated. — The  particular  ground  of  an 

objection  or  exception  taken  to  the  admission  of  evidence  must  be  stated. 
LighUe  v.  Beming,  389. 
Objection  to  juror  must  be  made  when  misconduct  is  discovered.     (See  Jury, 
6.)    158. 
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If  findings  are  not  objected  to,  testimony  will  not  be  considered.  (See  Find- 
ings, 1.)   293. 

OFFICE  AND  OFFICER. 

Attachment  lien — Failure  of  officer  to  keep  possession.  (See  Atiachment, 
3.)    215. 

Consent  of  state  officers  to  a  judgment  for  delinquent  taxes,  without  the  pen- 
alty, is  void.     (See  Taxes,  5.)    234. 

OPIUM  ACT. 

1.  Opium  Act — Constitutionality  of. — The  Opium  Act  (Stat.  1879,   121) 

embraces  but  one  subject,  and  its  title  is  not  too  restrictive  to  cover  the 
provisions  of  section  6.    Statt  v.  Ah  Sam,  27. 

2.  Resort — Meaning  of. — The  word  "resort,"  as  used  in  the  opium  act, 

means  to  go  once,  or  more,  to  a  place  kept  for  opium -smoking.    Id. 

3.  Place  of  Resort. — A  room  where  all  the  apparatus  for  opium -smoking  is 

found,  and  a  number  of  persons,  white  men  and  Chinamen,  are  present, 
is  a  place  of  resort  within  the  meaning  of  those  words,  as  used  in  the 
statute.    Id, 
Sufficiency  of  indictment — Mode  of  using  opium  not  essential — Place  of  re- 
sort must  be  stated.     (See  Indictment,  2-4. )    184. 

ORDER. 

Order  continuing  matters  in  court  does  not  extend  time  to  settle  bill  of  ex- 
ceptions.   (See  Bill  of  Exceptions,  1.)    59. 

PARDON. 

1.  Pardon — Effect  of. — A  full  and  unconditional  pardon  of  an  oflFense  re- 
moves all  disabilities  resulting  from  the  conviction  thereof.  ^txUe  v. 
Foley,  64. 

*?.  Application  for  Pardon — Notice  of  Intention. — ^No  notice  of  inten- 
tion to  apply  for  a  pardon  is  required  by  the  law  of  California  when  the 
term  of  imprisonment  is  completed.    Id. 

3.  Pardon — Afier  Expiration  of  Term. — A  pardon  may  be  granted  after 

the  prisoner  has  suffered  the  entire  punishment  to  which  he  has  been 
condemned.    Id. 

4.  Idem — Only  Applies  to  Offenses  it  Recites. — Where  a  prisoner  has 

been  convicted  of  two  distinct  felonies,  and  a  pardon  is  granted  reciting 
only  one  of  the  offenses:  Held,  that  the  pardon  did  not  apply  to  any 
offense  except  the  one  which  he  recites.     Id. 

PARTNERSHIP. 

1.  Partnership — Conversion   of  Mining   Stocks — Sufficiency  of  Evi- 

dence.— Plaintiff  relied  upon  two  grounds:  first,  that  Pixley  was  a  part- 
ner of  McConnell  at  the  time  of  the  <;on version  of  the  mining  stocks ; 
second,  that,  if  not  a  partner  in  fact,  he  suffered  himself  to  be  held  out 
to  the  world  as  such:  Ileld^  that  the  evidence  was  sufficient  to  sustain 
a  verdict  in  favor  of  plaintiff  upon  both  grounds.     Hixoti  v.  Pixley^  475. 

2.  Partnership — Publication  of  Notice   of  Dissolution — Liability  of 

Party  Who  Holds  Himself  out  to  the  World  as  a  Partner.— If 
a  retiring  partner,  after  notice  of  dissolution  is  published  in  a  newspaper, 
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holds  himself  out  to  the  world  as  a  partner,  he  must,  in  order  to  relieve 
himself  from  liability  on  account  of  such  publication,  prove  that  knowl- 
edge of  such  notice  of  dissolution  came  to  the  actual  knowledge  of 
plaintiff.     Id. 

3.  Credit  of  Retiring  Partner. — If  one  partner,  after  the  dissolution  of 

the  copartnership,  consents  that  his  name  shall  be  held  out  to  the  world  as 
a  partner,  all  persons,  whether  new  customers  or  not,  will  be  presumed  to 
deal  with  the  firm  upon  this  partner's  credit  as  well  as  upon  the  credit  of 
the  other  partner.     Id. 

4.  Belief  of  Plaintiff  that  Retiring  Member  was  still  a  Partner. — 

If  plaintiff  was  aware  of  the  previous  copartnership,  and  had  no  knowl- 
edge of  the  dissolution,  and  was  misled  by  the  acts  of  the  retiring 
partner,  and  induced  to  deal  with  the  firm  upon  the  faith  and  belief  that 
the  retiring  partner  was  still  a  member  of  the  firm,  it  would  not  be  in- 
cumbent upon  her  to  show  "  that  she  would  not  have  so  dealt  but  for 
that  belief."     Id. 

5.  Knowledge  of  Dissolution — Lapse  of  Time  to  be  Considered.  — The 

defendant  asked  the  court  to  instruct  the  jury,  that  in  determining  the 
question,  whether  plaintiff  was  ignorant  of  the  fact  of  dissolution,  they 
should  take  into  consideration,  among  other  things,  'Hhe  lapse  of  time 
occurring  after  the  alleged  dissolution,  and  prior  to  plaintiff's  dealing 
with  McConnell  &  Co."  The  court  struck  out  these  words:  Held,  upon 
a  review  of  the  entire  instruction,  that  the  jury  was  not  misled  to  the 
prejudice  of  the  defendant.     (Beatty,  C.  J.,  dissenting.)     Id. 

PATENT. 
Land  laws  construed — When  patent  will  not  be  issued.     (See  Land,  2.)     304. 

PAYMENT. 

1.  Payment  of  Purchase  Money — What  Constitutes— Before  Receiving 
Notice. — A  mining  claim  was  purchased  for  one  thousand  dollars  in  coin 
and  fifteen  thousand  shares  of  stock  in  a  corporation  thereafter  to  be 
formed.  The  money  was  paid,  but  only  a  portion  of  the  certificates  for 
shares  of  stock  were  delivered  to  the  grantor  before  the  purchaser  re- 
ceived notice  of  the  equities  of  plaintiff:  Held,  that  the  purchase  money 
was  ^paid  before  notice.  Brophy  31.  Co.  v.  Brophy  d)  Dale  O.  d:  S.  M, 
Co.,  101. 

Payment  of  purchase  money  by  bona  fide  purchaser.  (See  Purchaser,  2.) 
215. 

Evidence  of  other  indebtedness.     (See  Evidence,  11.)     452. 

PENALTY. 

A  judgment  for  delinquent  taxes  must  include  tne  penalty.     (See  Taxes,  4.) 

259. 
District  attorney  has  no  authority  to  extend  time  for  payment  of  penalties  in 

a  suit  for  delinquent  taxes.     (See  District  Attorney,  1.)     .308,  312. 

PERSONAL  PROPERTY. 

Community  property.     (See  Sole  Traders  Act,  5. )    45. 
Lien  of  attachment — When  superior  to  lien  of  chattel  mortgage.     (See  At- 
tachment, 1.)    215. 
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Attachment  lien — ^Failnre  of  officer  to  keep  possession.     (See  Attachment,  3.) 

215. 
Constructive  possession  of  personal  property  under  attachment  is  sufficient, 

(See  Possession,  4.)    215. 
Findings  that  property  was  attached  by  sheriff  sustained  by  the  evidence. 

(See  Attachment,  4.)    389. 
Claim  and  delivery  of  personal  property — Owner  of  land  entitled  to  wood  cut 

thereon.     (See  Claim  and  Delivery,  1.)    401. 
Claim  and  delivery  of  personal  property — ^Fraud  may  be  inferred.    (See  Fraud, 

1.)    464. 

PLEADINGS. 

1.  CoMPLAnn*  ON  Judgment — Supficiency  op. — A  complaint  upon  a  judg- 

ment is  sufficient  if  it  describes  the  court  in  which  the  allied  judgment 
was  rendered,  the  place  where  it  was  held,  the  names  of  the  parties, 
the  date  at  which  it  was  entered,  and  the  amount  of  the  judgment. 
Ewing  v.  Jennings,  379. 

2.  Sufficiency  of  Complaint — Genekal  Deaiubreb. — ^Where  the  only  fault 

in  the  complaint  is  an  ambiguity  in  stating  the  amount  of  tax  at  a  less 
sum  than  the  assessed  value  of  the  property:  Heldf  that  a  general  de- 
murrer was  properly  overruled.    State  v.  Nortlem  Belle  M,  <b  M.  Co. ,  384. 

3.  Undebtaking — Title  OF  Court  whebe  Action  was  Pending. — ^The  un- 

dertaking in  this  case  did  not  state  in  what  court  the  action  mentioned 
was  pending.  The  complaint  averred  the  facts,  which  were  not  denied 
in  the  answer:  Held,  that  defendants  were  not  injured  by  the  admission 
of  the  undertaking  in  evidence.     Lightie  v.  Berning,  389. 

4.  Action  on  Pbobhssoby  Note — Pleadings — Avebment  **  Lawful  Hold- 

EB,"  Immatebtal. — In  an  action  on  a  promissory  note,  the  averment  in 
^the  complaint,  that  plaintiff  **is  now  the  holder  and  owner  of  said  prom- 
issory note,"  is  immaterial.     Allen  v.  Reilly,  452. 

Minor — Suit  properly  brought  in  name  of  guardian.     (See  Action,  1.)     167. 

Minor — Attaining  majority  before  trial,  should  be  substituted  as  plaintiff. 
(See  Action,  2.)     167. 

Intent  and  motive  of  defendant  may  be  shown  in  an  action  for  libel.  (See 
Libel,  6.)     195. 

Items  of  news — Ignorance  of  proprietor  of  newspaper,  no  justification  for 
libelous  article.     (See  Libel,  3,4.)     195. 

Injuries  to  growing  crops — Land  must  be  inclosed.     (See  Land,  1.)     259. 

Trover — Allegation  of  value  is  material.     (See  Trover,  1.)    475. 

Trover — Time  of  conversion  is  immaterial.     (See  Trover,  2.)    475. 

POSSESSION. 

1.  Possession — Not  Notice  of  Unbecobded  Defeasance — The  open  and 

notorious  possession  by  a  grantor,  after  sale  and  conveyance  of  property, 
is  not  sufficient  to  impart  notice,  to  a  subsequent  purchaser  for  value,  of 
any  unrecorded  defeasance.  (Hawley,  J.)  Brophy  M.  Co,  v.  Brophy  tt 
Dale  O.  A  S,  M.  Co.,  101. 

2.  Possession  not  Open  and  Notobious.  — Upon  the  evidence:  Held,  that 

the  possession  of  original  grantor  was  not  open,  notorious,  and  exclusive, 
nor  in  any  manner  inconsistent  with  his  deed.  (Leonard,  J.,  and  Beatty, 
C.  J.)    Id. 
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3.  Chattel  Mortgage — Delivery  of  Possession — Continued  Change  of 

Possession. — The  court  instructed  the  jury  that  a  simple  delivery,  or 
getting  possession  at  any  time  after  the  sale,  rendered  the  sale  or  con* 
tract  of  mortgage  valid  as  against  an  attaching  creditor:  Held,  errone- 
ous; that  there  must  also  have  been  a  continued  change  of  possession. 
Moresi  v.  Stcijl,  215. 

4.  Constructive  Possession  of  Personal  Property  under  Attachment 

Sufficient. — The  court  instructed  the  jury,  that  "it  is  as  essential  that 
an  officer  levying  a  writ  of  attachment  should  actually  retain  actual  pos- 
session and  custody  of  the  property  attached,  as  that  he  should  take  the 
possession  and  custody  at  the  time  of  the  levy:"  II eld,  error;  that  con- 
structive possession  by  the  keeper  was  all  that  the  law  required.     Id, 

Motion  to  redeliver  possession  of  property,  made  before  appeal  is  perfected, 
denied.     (See  Motion,  1.)     143. 

Attachment  lien — Failure  of  officer  to  keep  possession.  (See  Attachment,  3.) 
215. 

Transfer  of  cause  from  justice's  to  district  court — Hight  of  possession.  (See 
Justice  of  the  Peace,  1.)    426. 

PRACTICE. 

Judgment  of  dismissal,  when  no  summons  has  been  served,  should  be  without 
prejudice.     (See  Judgment,  1.)    302. 

Interest,  to  be  recovered,  must  be  inserted  in  the  judgment.  (See  Interest, 
1.)    313. 

Interest  is  allowable  in  actions  ex  delicto,     (See  Interest,  2.)    313. 

Appeal,  how  taken.     (See  Appeal,  2,  3.)     341. 

Objections  i^ot  made  in  the  court  below  will  not  be  considered.  (See  Objec- 
tion, 2. )     346. 

Statement  must  be  served  in  time.     (See  Statement,  3. )    450. 

Evidence  as  to  service  of  statement  on  motion  for  new  trial  must  be  produced 
in  district  court.     (See  Statement,  4. )    450. 

PRACTICE  ACT. 

Section    63.  Pleadings  in  action  for  libel,  204. 

Section  151.  Nonsuit,  when  maybe  granted,  63. 

Section  178,  Verdict,  459. 

Section  190.  When  bill  of  exceptions  must  be  settled,  61. 

Section  197.  Statement  on  motion  for  new  trial,  62,  427,  451, 

Section  341.  Appeal — How  taken,  342-3. 

Section  496.  Service  of  papers  upon  attorney,  344, 

Section  499.  Notice  of  appearance,  84. 

PRESUMPTION. 

Presumption  of  malice  in  action  for  libel.     (See  Libel,  8.)    196. 
When  lindings  of  fact  will  be  presumed.     (See  Bankruptcy,  5.)    265. 
Credit  of  retiring  partner.     (See  Pai-tnership,  3. )    475. 

PRINCIPAL  AND  AGENT. 
See  Agent. 
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PEIVILEGED  COMMUXICATIOXS. 

Proceedings  in  court  are  priTileged  commnnications.     (See  Libel,  I.)    195. 
Instruction  that  publication  was  not  privileged — ^Erroneously  refused.     (See 
Instruction,  4.)     19G. 

PUBLIC  POLICY. 

Contracts  opposed  to  the  policy  of  the  revenue  laws  are  void.  (See  Revenue 
Law,  1.)     115. 

PURCHASER. 

1.  BoxA  Fide  Pubchasee — Xot  Apfected  by  aitt  Latent  EIqutty  with- 

OUT  Notice. — The  hoiiafide  purchaser  of  a  legal  title  is  not  affected  by 
any  latent  equity  of  which  he  has  no  notice,  actual  or  constructive. 
Brophy  M.  Co.  v.  Brophy  <L'  Dale  G.  d:  S.  M.  Co.,  101. 

2.  Bona  Fide  Pcrchasee — Payment  of  Pcrchase  Money. — To  entitle  a 

party  to  the  character  of  a  bona  fide  purchaser,  without  notice,  he  must 
have  acquired  the  legal  title,  and  have  actually  paid  the  purchase  money 
before  receiving  notice  of  the  equity  of  another  party.  Moresi  v.  Swift, 
215. 

Bona  fide  purchaser  is  protected  by  quitclaim  deed.     (See  Deed,  1. )     101. 

Purchaser  of  stocks  dealing  with  stockbrokers  as  agents  of  Wells,  Forgo  & 
Co.     (See  Evidence,  6,  7.)    276. 

QUESTION  OF  LAW  OR  FACT. 

Libel — Whether  article  is  libelous  when  a  question  of  fact.  (See  Libel,  12.) 
196. 

QUITCLAIM  DEED. 

Quitclaim  deed  is  sufficient  to  convey  legal  title.     (See  Deed,  1.)     101. 

RAILROADS. 

1.  Railroad  Corporation — When  may  be  Held  Liable. — A  corporation 

can  not  be  bound,  even  by  the  act  of  its  board  of  directors,  unless  done 
in  the  pursuance  of  some  object  embraced  by  its  charter,  or  of  some 
power  conferred  upon  it  by  law.  Bicord  v.  Central  Pacific  It,  B.  Co., 
107. 

2.  Idem— Criminal  Prosecutions, — The  prosecution  of  criminal  offenders  is 

one  of  the  objects  and  privileges  of  a  railroad  corporation,  and  it  can  be 
held  accountable  for  any  malicious  prosecution.     Id. 

3.  Idem — Character  of  Proof  to  Show  Authority. — To  show  that  a 

criminal  prosecution  was  instituted  by  authority  of  the  corporation,  it  is 
not  necessary  to  produce  a  resolution  of  its  board  of  directors.  It  is  suf- 
ficient to  show  that  its  legal  advisers,  acting  in  conjunction  with  such  of 
its  servants  and  agents  as  have  knowledge  of  the  facts,  instituted  the 
proper  proceedings.     Id. 

4.  Idem — Sufficiency  of  Evidence. — Upon  a  review  of  the  testimony:  Held, 

that  there  was  sufficient  proof  tliat  the  prosecution  against  Ricord  for 
embezzlement  was  instituted  and  carried  on  by  the  defendant.     Id. 

RATIFICATION. 
Duplicate  mortgage  of  corporation — Ratification  unnecessary.     (See  Corpora- 
tion, 3.)    293. 


J 


Index.  621 

« 

REASONABLE  DOUBT. 
(See  lustmction,  8. )    346. 

RECORD. 

Possession  is  not  notice  of  unrecorded  defeasance.    (See  Possession,  1.)     101, 
Record  of  mortgage — Notice.     (See  Mortgage,  5. )     293. 
Record  of  mining  claim — When  not  necessary.     (See  Mining  Claim,  3. )    383. 
Declaration  of  homestead  must  be  recorded.     (See  Homestead,  1.)    422. 

REVENUE  LAW. 

1.  Policy  of  Revenue  Law — Contracts  Opposed  to  it  Void. — It  is  the 
policy  of  the  revenue  laws  that  all  property  within  the  state,  except  such 
as  is  in  terms  exempted,  shall  l>e  taxed;  and  any  mortgage  or  contract 
entered  into  for  the  sole  purpose  of  placing  property,  otherwise  taxable, 
beyond  the  operation  of  the  revenue  law,  is  opposed  to  that  policy,  and 
therefore  illegal.     DrexUr  y,  TyrrelU  115. 

ROBBERY. 

Taking  mone^  from  a  person  is  not  necessarily  robbery.  (See  Criminal  Law, 
19.)    408. 

SALE. 

Sale  of  mine — Caveat  emptor.     (See  Fraudulent  Representations,  1.)    428. 
Burden  of  proof  that  fraudulent  representations  were  not  relied  upon.     (Seo 

Fraudulent  Representations,  3.)    428. 
Claim  and  delivery  of  personal  property — Fraud  may  be  inferred.     (See 

Fraud,  1.)     464. 

SHERIFF. 

Attachment  lien — Failure  of  sheriff  to  keep  possession.  (See  Attachment, 
3.)    215. 

SOLE  TRADERS  ACT. 

1.  Sole  Tkaders  Act — Construction  of — Rights  of  Creditors. — The  sole 

traders  act  was  passed  for  the  protection  of  married  women.  It  was 
designed  only  to  protect  the  wife  against  an  improvident  and  worthless 
husband.  The  business  in  which  she  is  engaged  can  not  be  carried  on 
for  the  purpose  of  defrauding  any  creditor  of  her  husband.  Youngworth 
V.  Jewell y  45. 

2.  Idem — Meaning  of  the  Words  "Managed"  and  "Superintended.'* 

The  words  "  managed  "  and  "  superintended,"  as  used  in  the  statute,  are 
synonymous.  The  husband  can  not  direct,  conduct,  or  control  the  busi- 
ness in  which  the  wife  is  engaged,  or  any  part  of  it.     Id. 

3.  Idem. — If  the  wife  allows  the  husband  to  exercise  his  own  judgment  and 

discretion,  and  to  direct,  conduct,  and  control  the  business,  or  any  sep- 
arate branch  of  it,  she  brings  herself  within  the  prohibition,  of  the  statute, 
and  must  suffer  the  consequences.     Id. 

4.  Idem — Salary  of  Husband. — The  fact  whether  the  husband  was  employed 

at  fixed  wages  or  an  agreed  salary,  whether  he  received  a  reasonable  com- 
pensation for  his  labor  or  rendered  his  services  gratuitously,  would  be 
material  in  enabling  the  jury  to  determine  whether  or  not  the  transac- 
tion was  sincere  and  bona  fide,  or  only  a  colorable  device  to  cheat,  wrong, 
and  defraud  the  creditors  of  the  husband.     Id, 
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6.  Idem — Community  Pboperty. — ^If  the  husband  intermingies  his  skill,  in- 
dustry, and  energy  with  the  labor  of  his  wife  without  receiving,  or  with- 
out any  agreement  that  he  should  receive,  any  compensation  for  his  time 
and  attention,  then  the  profits  arising  from  said  business,  and  the  prop- 
erty paid  for  with  such  funds,  would  be  community  property  (1  Comp. 
L.  152),  and  would  be  liable  for  the  husband's  debts.     Id, 

SPECIAL  LAWS. 
(See  Statutes,  1,  2.)    234. 

STATEMENT. 

1.  Authenticated  Statement — Where  no  Amendments  are  Filed. — ^The 

certificate  of  the  clerk,  that  no  amendments  were  ever  proposed,  is  a 
sufficient  authentication  of  a  statement,  to  which  no  amendments  are 
proposed,  and  is  sufficient  proof  of  that  fact.     TuU  v.  Anderson^  426. 

2.  Statement — Must  be  Filed  in  Statutobt  Time.  — The  record  shows  that 

the  statement  was  not  filed  or  served  until  nineteen  days  after  the  ver- 
dict of  the  jury:  Held,  too  late.     Id. 

3.  Statement  must  be  Sebved  in  Time. — A  statement  on  motion  for  new 

trial,  must  be  served  within  the  statutory  time,  or  it  will  not  be  consid- 
ered on  appeal.  Oolden  Fleece  G.  <k  8.  M,  Co.  v.  Cable  Con.  G.  ds  S.  M. 
Co.,  450. 

4.  Idem — Evidence  as  to  Serving  must  be  Produced  in  District  Court.— 

The  supreme  court,  on  appeal,  has  no  right  to  consider  any  evidence  as 
to  the  time  when  the  statement  on  motion  for  new  trial  was  served,  ex- 
cept such  as  was  produced  in  the  district  court,  and  made  a  part  of  the 
record  of  the  case.     Id, 

STATUTES. 

1.  Special  Law. — Section  3  of  the  "  act  to  discontinue  litigation  touching  in- 

equitable claims  for  taxes  and  penalties"  (Stat.  1879,  143):  Held,  un- 
constitutional, it  being  a  special  law  in  violation  of  sections  20  and  21  of 
art.  IV.  of  the  constitution.  (Hawley,  J.,  dissenting.)  State  v.  Calmer- 
nia  M.  Co. ,  234. 

2.  Idem — A  law  which  applies  only  to  an  individual  or  to  a  number  of  indi- 

viduals selected  out  of  the  class  to  which  they  belong,  is  a  special  law. 
Id. 

3.  Hamilton  Debt  Fund — Redemption  of  a  Portion  of  a  Warrant.— In 

construing  the  statutes  of  this  state,  providing  for  the  payment  of  the 
indebtedness  of  the  town  of  Hamilton:  Held,  that  the  law  contemplates 
the  redemption  of  a  portion  of  an  outstanding  warrant.  Mau  <Ss  Co.  v. 
Liddle,  271. 

4.  Act  to  Protect  the  Wages  of  Labor — Section  Three  Construed — No- 

tice TO  Whom  Given. — In  construing  section  three  of  the  act  to  pro- 
tect the  wages  of  labor  (Stat.  1873,  76):  Held,  that  notice  of  the  laborer's 
claim  must  be  given  to  the  debtor  and  creditor,  as  well  as  to  the  sheriff. 
(Hawley,  J.,  dissenting.)     Cosda  v.  Kyle,  395. 

5.  Time  for  Commencement  op  Action  upon  Disputed  Claim. — The  actiou 

upon  the  claim,  if  disputed,  must  be  commenced  within  ten  days  after 
the  presentation  of  the  claim  to  the  officer  who  levied  the  writ.     (Haw- 
ley, J.,  dissenting.)     Id. 
Opium  act  construed.     (See  Opium  Act,  2,  3.)    27. 
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Sole  traders  act.     (See  Sole  Trader,  1^. )    45. 

Statute  aiithoriziDg  name  of  attorney  to  be  stricken  from  the  roll.     (See  At- 
torney, 1.)    60. 

Mining  and  milling  act  for  the  condemnation  of  land,  is  constitutional.     (See 
Constitution,  2.)     147. 

Injuries  to  growmg  crops — Land  must  be  inclosed.     (See  Land,  1.)    259. 

Criminal  law — Jury  to  view  premises.     (See  Criminal  Law,  15. )    407. 

Murder  in  the  first  degree — Without  intent  to  kill.     (See  Criminal  Law,  18. ) 
408. 

STATUTES  CITED. 

1861.        Page        20.  Delivery  of  personal  property,  228. 

22.  Esti-ays,  261. 

24.  Homestead  act,  425,  463. 

32.  Driving  of  stock  from  ranges,  262. 

61.  Burden  of  proof  in  criminal  cases,  37. 

469.  Challenge  to  jurors,  36. 

1862  *«  9.  Unlawful  stock,  262. 

*'  '*  13.  Trespassing  of  animals,  262. 

1867  "  57.  Lands,  306. 

1869  *  *  67.  New  trial  in  criminal  cases,  36. 

1871  "  138.  Lands,  306. 

1873  "  76.  Act  to  protect  the  wages  of  labor,  397* 

**  ''  99.  Marks  and  brands,  262. 

'*  120.  Lands,  305. 

1875  **  111.  Mining  and  mUling  act,  150. 

**  "  122.  Mechanic's  lien  law,  58. 

"  **  146.  Unlawful  stock,  262. 

**  "  154.  Hamilton  city — Disincorporation,  272. 

1877  **  54.  Hamilton  debt  fund,  272. 

'*  "  76.  Fraudulent  kilUng  of  stock,  262. 

1879  "  45.  Court-house  in  Eureka  county,  40. 

•*  "  121.  Opium  act,  29,  187. 

143.  Act  to  discontinue  litigation  for  taxes,  248. 
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Compiled  Laws  Cited. 

Vol.  L     Sec.        32.  Interest  on  judgment,  318. 

143.  Act  to  protect  the  wages  of  labor,  395,  397. 

152.  Community  property,  49. 

"         186.  Homestead  law,  423,  463. 
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"  "         223.     Sole  traders  act,  47. 
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254.     Unrecorded  conveyance,  110. 
"  "         426.     Insolvent  debtors,  267. 

884,  893.    Attorneys  at  law,  243. 

897-9.     Striking  name  of  attorney  from  roll,  57. 

950.     Change  of  venue,  455. 

955.     Courts  open  on  Sunday,  146. 

1074,  7,  9.     Action  by  minor,  175. 

1213.     Judgment  by  default,  382. 

1406,  7,  10.     Stay  of  execution,  145. 
'*  "  1441.     Witnesses,  73. 

1600.     Transfer  of  cause  to  district  court,  426. 
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Magistrates,  147. 
60.     Form  of  indictment,  352,  4. 

Trial  of  defendants  jointly  indicted,  358. 

Jury  in  custody  of  oflELcer,  100.  • 
3,  7.     Murder  in  the  first  degree,  413,  415. 

Embezzlement,  181. 

Erection  of  public  buildings,  41. 

Trespassing  of  animals,  262. 

Erection  of  public  buildings,  42. 

Debts  secured  by  mortgage  are  taxable,  128. 

Collection  of  taxes,  310. 

Commencement  of  suits  for  taxes,  242,  257. 

Verification  of  pleadings  in  tax  suits,  241. 
12.     Affidavit  of  payment  of  taxes,  140. 

Collection  of  delinquent  taxes,  242,  311. 

Judgment  for  delinquent  taxes,  241,  250. 
6.     Assessment  on  proceeds  of  mines,  388. 

Tax  on  foreign  insurance  companies,  137% 

Statutes  Untted  States. 
VoL    12.     Page     492.     Mineral  land,  404,  406. 
**      13.        **        358.     Mineral  land,  404. 

Statute  July  26,  1866,  sec.  9,  Water  Rights,  421. 

Revised  Statutes. 
Sees.  2318,  2319,  407. 

STATUTE  OF  FRAUDS. 
Undertaking  not  within  the  statute  of  frauds.     (See  Undertaking,  1.)    389. 
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STATUTE  OF  LIMITATIONS. 
See  Limitations. 


STIPULATION. 
Stipulation  to  extend  time  for  payment  of  penalties  in  tax  suits.     (See  Dis* 
trict  Attorney,  1.)    308,  312. 

STOCK. 

1.  Instruction — Notice  and  Demand. — The  instruction  as  to  notice  and  de- 
mand, as  modified,  reads  as  follows:     **  If  you  find  from  the  evidence 
that  the  stocks  mentioned  in  the  complaint  were  sold  by  McConnell  & 
Co.,  pursuant  to  a  lawful  notice  to  the  plaintiff  that  they  would  be  so 
sold,  if  she  failed  to  make  her  margins  good  within  a  time  specified  by 
the  notice,  and  that  the  plaintiff  did  so  fail,  then  your  verdict  will  be  for 
the   defendant,  provided  you  find  that  defendant  was  entitled  to  sell 
said  stocks  upon  the  giving  of  such  notice,  and  the  failure  of  the  plaint- 
iff to  comply  with  the  demand  of  such  notice:"  Held,  no  error.     Hixon 
V.  Pixlei/f  475. 
""    '<;haser  of  stocks  dealing  with  stockbrokers  as  agents  of  Wells,  Fargo  & 
^o. — Transaction  construed  as  a  contract.     (See  Evidence,  6,  7.)    276. 
irship — Conversion  of  mining  stock — Sufficiency  of  evidence.     (See 
irtnership,  1.)     475. 
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SUNDAY. 

Sunday— iNoN-JUDiciAL  Day. — A  judgment  of  a  justice  of  the  peace,  ren- 
dered upon  the  trial  of  a  criminal  case,  on  Sunday,  is  null  and  void.  Ex 
parte  White,  146. 

SURVEY. 

Map  of  United  States  Surveyor — Incompetent  evidence  to  establish  character 
of  mineral  land.     (See  Lands,  3. )    401. 

TAXEa 

1.  MoBTOAGE  Executed  to  Evade  Payment  of  Taxes. — A  mortgage  exe- 

cuted to  a  citizen  of  California,  for  the  sole  purpose  of  preventing  an  assess- 
ment and  of  evading  the  payment  of  taxes,  in  the  state  of  Nevada,  upon 
the  money  at  interest  secured  thereby,  is  illegal  and  void.  Drexler  v. 
Tyrrell,  114. 

2.  Idem — Payment  op  Taxes. — The  fact  that  the  mortgagee  afterwards  paid 

the  full  amount  of  taxes  upon  the  money  at  interest  secured  by  the. 
mortgage,  is  immaterial.  The  mortgage  contract  was  void  when  exe- 
cuted, and  proof  that  the  state  suffered  no  injury  would  not  change  the 
result.     Id. 

3.  Debts  Secured  by  Mortgage  Taxable. — ^A  debt  secured  by  mortgage  is 

subject  to  taxation,  although  the  mortgagee  is  indebted  to  an  amount 
equal  or  exceeding  the  amount  of  his  mortgage.     Id. 

4.  A  Judgment  for  Delinquent  Taxes  must  Include  the  Penalty. — In  a 

suit  for  delinquent  taxes  and  penalties,  the  attorneys  for  the  state,  in- 
cluding the  district  attorney,  consented  to  withdraw  the  claim  for 
penalties  from  the  consideration  of  the  court,  and  take  judgment  for  the 
amount  of  the  tax.  The  judgment  was  so  entered:  Held,  error,  that  it 
was  the  duty  of  the  court  to  include  the  amount  of  the  penalties  in  the 
judgment.  State  v.  California  M.  Co.,  234,  259. 
6.  Idem — Consent  of  Attorney  and  State  Officers  Void. — Neither  the 
district  attorney,  other  counsel  for  the  state,  nor  any  of  the  state  officers, 
are  clothed  with  any  authority  to  give  consent  to  a  judgment  for  delin- 
quent taxes,  without  including  the  penalties.  .  Id. 

6.  Existence  of  a  Delinquent  List  not  Essential  to  the  Right  of  Action 

FOR  Taxes. — The  court  refused  to  permit  the  defendant  to  introduce  evi- 
dence tending  to  show  that  the  tax  sued  for  had  not  been  entered  on  the 
delinquent  list  before  the  action  was  commenced:  Held,  that  the  evi- 
dence offered  was  immaterial,  and  that  the  court  did  not  err  in  excluding 
it.     State  V.  Northern  Belle  M.  ii:  M.  Co.,  384. 

7.  Second  Assessment  Valid. — The  assessor  first  made  an  irregular  and  in- 

sufficient assessment,  and  afterwards  made  one  in  conformity  to  law: 
Held,  that  the  second  assessment  was  valid.     Id. 

8.  Assessment  Roll  —  Time  for  Completing  It  Directory  —  Defense 

when  Taxpayer  has  been  Injured. — The  provision  of  the  statute  as 
to  the  time  for  completing  the  assessment  roll  is  merely  directory,  and 
any  irregularity  in  that  respect  is  a  defense  in  an  action  for  the  taxes, 
only  to  the  extent  that  the  taxpayer  has  been  injured  thereby.     Id. 

9.  Tax  on  Proceeds  of  Mines — Deduction  of  Fifteen  Dollars  per  Ton 

ON  Freiberg  Process  not  Allowed  in  Addition  to  Actual  Cost. — A 
mining  company  working  ores  under  the  Freiberg  process  is  not  entitled 
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to  an  exemption  of  fifteen  dollars  per  ton  in  addition  to  the  actual  cost 
of  working  the  ore.  {StcUe  v.  Eureka  Con,  M.  Co.,  8  Nev.  15,  and  State 
V.  Nortliem  Belle  M,  <)t  M.  Co.,  13  Nev.  250,  affirmed.)    Id, 

Act  to  discontinue  litigation  for  taxes  and  penalties  in  certain  cases,  uncon- 
stitutional.    (See  Statutes,  1.)    234. 

District  attorney  can  not  extend  time  for  payment  of  penalties  in  tax  suits. 
(See  District  Attorney,  1.)    308,  312. 

Sufficiency  of  complaint— General  demurrer.     (See  Pleadings,  2.)    384. 

TERM  OP  COURT. 
A  bill  of  exceptions  can  not  be  settled,  in  a  civil  case,  after  adjournment  of 
term  without  an  order  extending  time.      (See  Bill  of  Exceptions,  3.) 

59. 

•     THREATS. 

Admissibility  of  threats.     (See  Criminal  Law,  7.)    50 

TIME. 

Bill  of  exceptions  in  civil  cases  must  be  settled  at  trial.  *  (See  Bill  of  Excep- 
tions, 2.)    59. 

District  attorney  can  not  extend  time  for  payment  of  penalties  in  tax  suits. 
(See  District  Attorney,  1.)    308,  312. 

Time  for  completing  assessment  is  directory.     (See  Taxes,  8.)    384. 

Time  to  commence  action  upon  disputed  claim — Act  to  protect  wages  of 
lalx)r.     (See  Statutes,  5. )    395. 

Statements  must  be  filed  in  statutory  time.     (See  Statement,  2. )    426. 

Statement  must  be  served  in  time.     (See  Statement,  3.)    450. 

Lapse  of  time  to  be  considered — Knowledge  of  dissolution  of  copartnership. 
(See  Partnership,  5.)    475. 

Time  of  conversion  in  trover  immaterial.     (See  Trover,  2.)    475. 

TITLE. 

Title  of  act,  how  construed.     (See  Constitution,  1.)    271. 
Equity — Effect  of  reconveyance  of  title.     (See  Equity,  1.)    101. 
Quitclaim  deed — Sufficient,  to  convey  legal  title.     (See  Deed,  1.)    101. 

TRANSFER. 

Transfer  of  cause  from  justice's  to  district  court.     (See  Justice  of  the  Peace, 

1.)    426. 

TRIAL. 

1.  When  Case  may  be  Set  fob  Trial. — In  the  absence  of  any  rule  of  court  to 
the  contrary,  a  case  may  be  set  for  trial  at  any  time  during  the  term,  if 
it  is  at  issue  upon  questions  of  law  or  fact,  although  the  suit  was  not 
commenced  until  after  the  beginning  of  the  term.     Allen  v.  Reilly,  452. 

Separate  trial  of  defendants  jointly  indicted,  must  be  demanded  before  form- 
ation of  jury  is  commenced.     (See  Criminal  Law,  11.)    345. 

Good  cause  must  be  shown  for  separate  trial.     (See  Criminal  Law,  12. )    345. 

Transfer  of  cause  from  justice's  court  to  district  court.      (See  Justice  of  the 

Peace,  1.)    426. 

TROVER. 

1.  Trover— Allegatioit  op  Value  Material. — The  allegation  of  value  in 
an  action  of  trover  is  a  material  averment.  If  not  denied,  it  need  not  be 
proven.     Hixon  v.  Pixlei/,  475, 
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2.  Time  op  ConverskOt  Immatebial. — The  allegation  as  to  the  time  of  con- 
version, in  an  action  of  trover,  is  immaterial.     Id. 

TRUST. 

Director  of  corporation  may  execute  a  trust  deed  to  himself.     (See  Corpora- 
tion, 4.)    293. 

UNDERTAKING. 

1.  Undertaking — Statute  of  Frauds. — An  undertaking,  executed  to  the 

sheriff,  and  agreeing  to  satisfy  any  judgment  that  plaintiff  in  a  certain 
action  might  recover,  is  not  a  "special  promise  to  answer  for  the  debt, 
default,  or  miscarriage  of  another."    LiglUle  v.  Berningy  389. 

2.  Idem — Consideration  of.  Need  not  be  Expressed. — Such  an  undertak- 

ing is  not  void,  because  the  consideration  is  not  expressed  therein.     IcL 

3.  Common  Law  Bond. — Held^  that  the  undertaking  sued  on  is  a  valid  com- 

mon law  obligation  for  the  payment  of  money.    Id.  390. 
Validity  of  undertaking  for  attachment  can  not  be  raised  collaterally.     (See 

Attachment,  2.)    215. 

Title  of  court,  not  stated  in.     (See  Pleadings,  3.)    389. 

Release  of  property  is  sufficient  consideration  for  undertaking.     (See  Attach* 

ment,  5.)     389. 

VENDOR'S  LIEN. 

1.  Conditional  Agreement — ^Vendor's  Lien. — In  consideration  of  a  settle- 
ment for  extra  work  done  by  plaintiff,  and  of  a  conveyance  from  him  to 
the  Consolidated  Poe  Mining  Company  of  his  interest  in  a  quartz  mill, 
the  company  agreed  to  pay  him  a  certain  sum  of  money  out  of  the  first 
net  proceeds  of  ores,  from  its  mine,  crushed  and  reduced  at  its  mill;  that 
the  amouAt  should  not  bo  a  debt  otherwise  collectible  of  the  company, 
until  there  were  net  profits,  and  then  only  to  the  extent  thereof.  There 
were  no  net  proceeds  derived  from  the  working  of  the  mine:  Held^  that 
plaintiff  had  no  right  of  action  for  the  money  mentioned  in  the  agree- 
ment, or  for  the  enforcement  of  a  vendor's  lien.    Toombs  v.  Consolidated 

Poe  M.  Co.,  444. 

VENUE. 

1.  Change  or  Venue — Discretion  of  Court. — Defendant,  McLane,  moved 

for  a  change  of  the  place  of  trial,  on  the  ground  of  prejudice  against  him 
by  the  citizens  of  Lincoln  county,  to  such  an  extent  that  he  did  not  be- 
lieve he  could  have  a  fair  and  impartial  trial:  Held,  upon  a  review  of 
the  affidavits,  that  the  court  did  not  abuse  its  discretion  in  denying  the 
motion.    State  v.  McLane,  346. 

2.  Changc  of  Venue — Bias  of  Judge. — Bias  or  prejudice  on  the  part  of  the 

judge  constitutes  no  legal  incapacity  to  sit  on  the  trial  of  a  cause,  and  is 

not  sufficient  ground  to  authorize  a  change  of  the  place  of  trial.     Allen 

V.  Iteilly,  452. 

VERDICT. 

1.  Form  of  Verdict — Amount  of  Interest. — Where  the  verdict  of  the  jury, 
although  irregular  in  form,  is  sufficient  to  enable  the  court  to  understand 
their  intention,  and  the  judgment  is  entered  in  accordance  therewith, 
except  as  to  the  rate  of  interest  on  the  note:  Held,  that  the  court  had 
the  right  to  allow  interest  on  the  amount  found  due  by  the  jury  at  the 
rate  expressed  in  the  note.     A  lien  v.  Reilly,  452. 

Verdict  of  murder  in  first  degree — Sufficiency  of  evidence.  (See  Evidence, 
8.)    345. 
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VOID  AND  VOIDABLE. 

Contracts  opposed  to  the  policy  of  the  revenue  laws  are  void.  (See  Revenue 
Law,  1.)     115. 

Judgment  of  justice  of  peace  on  Sunday  void.     (See  Sunday,  1.)     146.- 

Consent  of  attorneys  to  judgment  for  delinquent  taxes  without  the  penalties 
is  void.     (See  Taxes,  5. )    234. 

Bonds  issued  by  a  corporation  to  its  directors  are  not  void.  (See  corpora- 
tion, 5.)     294. 

WAIVER. 

Challenge  to  juror — ^When  not  waived.     (See  Jury,  4.)    75. 

WAGES. 
Act  to  protect  wages  of  labor,  construed.     (See  Statutes,  4y  5. )    395. 

WARRANTS. 

Hamilton  debt  fund^Redemption  of  portion  of  city  warrant.     (See  Statutes, 

3.)    271. 

WATER  RIGHTS. 

1 .  Water  Rights — Appropriation  of — Con  version  at  Different  Points.  — 
Respondents  appropriated  the  waters  of  Alder  creek,  in  1868,  for  the 
purpose  of  operating  a  V  flume,  and  diverted  the  water  from  a  point 
below  the  lands  of  appellant.  Prior  to  July,  1872,  respondents  diverted 
the  water,  by  means  of  a  branch  flume,  at  a  point  above  the  lands  of  ap- 
pellant, and  since  1872,  have  diverted  the  water,  sometimes  at  one  point, 
and  sometimes  at  the  other.  Appellant  became  the  purchaser  of  the 
lands  lying  on  the  creek,  between  the  two  points  of  diversion,  in  Octo- 
ber, 1873.  The  court  found  that  respondents  were  the  owners  of  the 
water  of  the  creek,  and  entitled  to  use  it  at  either  point  of  diversion: 
Heldj  correct.     Hohart  v.  Wichs,  418. 

WITNESS. 

1.  Testimony — Motion  to  Strike  out. — If  a  motion  is  made  to  strike  out 

all  the  testimony  of  a  witness,  when  any  portion  thereof  is  admissible, 
the  motion  should  be  denied.     State  v.  Ilymery  49. 

2.  Incompetency  of  Witness— Infamous  Crime  in  Another  State.— A 

person  convicted  of  an  infamous  offense  in  the  courts  of  another  state,  is 
rendered  incompetent  to  testify  as  a  witness  in  a  criminal  proceeding  in 
this  state.     State  v.  Foley,  64. 

3.  Witness  Swearing   Falsely — When    his   Testimony   to   be  Disre- 

garded— Material  Matters. — The  court  instructed  the  jury,  that  if 
they  believed  "a  witness  has  willfully  sworn  falsely  on  any  matter  in 
the  case,"  they  might  disregard  his  entire  testimony:  //cW,  error;  that 
the  privilege  should  have  been  limited  to  witnesses  who  had  willfully 
sworn  falsely  upon  a  material  matter.     Moresi  v.  Swift,  216. 

4.  Date  op  Note — Discrepancy — When  not  Sufficient  to  Declare  Testi- 

mony False. — Witness  testified  that*  a  certain  note  was  executed  and 
delivered  August  5,  1875.  The  note,  being  produced,  appeared  to  bear 
date  August  5,  1878:  Held,  in  the  absence  of  any  opportunity  being 
given  to  the  witnesses  to  explain,  that  this  circumstance  was  not  sufficient 
to  authorize  the  district  court  to  pronounce  their  testimony  false.  Taft 
V.  Kyle,  416. 
Credibility  of  defendant  as  a  witness.     (See  Criminal  Law,  6. )    50. 
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